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BANK OF BOMBAY and others (Defendants) v » Suleman Somji 

AND OTHERS (PlAINTI}?FS) AND OTHERS (DEFENDANTS), 

[On appeal fi'oui the High Court of Judicature at Bombay.] 

Mortgagor and Mortgagee-^Mortgage lyg occeoutoTB and residnary legatees of 
‘property which was s abject to a charge under the will — Deposit of title* 
deeds 2 >rerlously vnth movtgagees--^ConstruGtive notice — Morigageet s omis* 
sion fo investigate title--*-Qreditors and legatees under will — Lapse of time 
between testators death and execution of mortgage ^ c feet of 

A Hindu carrying on buJnes 3 In Bombay died in 1885 having executed a 
will by which ho left to his four elder’ sons certain iiii moveable property subject 
to a> charge of Rs. 30,000 in f iv nr of his widow and four yonuo-er sons, and 
made his four elder sons executors and residuary legatees of his will, directing 
them to carry on the business After their father’s death the elder sons in 
the course of their business transactions became indebted to the Bank of Bom- 
bay in respect of advances hy the Bank, to secure which, on 13th b'epteinber 
1:?0{) (two of the younger tjoas being then minors), the elder sons deposited 
A\'ith the Bank by wa.y of equitable in mtgago certain title-deeds relating to the 
property charged by tlie wdU; and on 12th January 1809 executed a mortgage 
of the same property in favour of ilic Bank for Es, 62,000 without stating the 
charge upon it. In one of the document^ of title depOvSited with the Bank the 
title of the iuortgugors was indicated, and had the Bank investigated the title 
(which they did not do) they wmuld have been put upon inquiry and would 


^. Present Lord Maonaguten, Lord Atkinson, Sir Andrew Scoele 
and Sir Arthur Wilson# ■ . 
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lia^e l)Gcoiti 0 of ttio ch^vi^s epGfitiStl on tUo ptoppvty by tbo will. Tho 

younger sons only Ijeciime .aware of the transaction in .Iitim lOO'l wlion the 
Bank .adrerthed the property for sale under their morisriv'e. In a suit, brought 
by thorn on Kith September IftOl iig.unst the 15 ink an I th ‘ inortgag ,vs to 
establish the yriod-y of their eiiargi .wer tho murlgag ■ i.o ih; Biuk, the latter 
pleaded that the ...urtgaire was tiaue for valuable ooas'deniti-M, and that they 
wore hand fide transferees without notice. 

JleM (upholding the dftoLiion of the High Court) that uiidnr the i-iivniiii- 

stances the Bank had eonstrnctivo notice of the char,).'; uiol r iiie udil. The 

Bank had on the f.icts dealt with the mortgag.trs n >r. as 'a .n bid as- 

persons pledging their own property for tlieir own dobfa, mil v.nd'.v (he 
ciimstinees took no batter title than that which thuii' .ii-b;.,rs vially had in (he 
capacity in which they were dealt avith, namely, residuary legrtiecK. 

In i-e Qicc-alfi’s! Ed,d,; d) followed. 

IZchf also that, the plaintiffs being legiiats the H.ink v>itk I'lc pvopmiy 
snhjoot to the ohnrge upjoii it fii'ented by the will, I)l4iindi')it diMWii imtuecn 
crodite .and legatees in such a case; Spoace’.s " ihputubl.i .lurio.dirtJon,” 
Yol. II, pago ;>7t!, referred to. 

By the terms of the will till! legacy was to he made 11] I nr.il jaid within .dx 

years after the testator’s death which periud expired in b'-sH, m»l i be niang.igc 
was not executed until eight years .afterwards; and it w,h >:i> rtduil tliar- 

assuming that the Bank had notice of the will they were entitli'.l to fwsnme 

that thees«cutor.s were acting with the eoiiseutof the legut'cs (ishuiitiff-). 

Ikhl that, although in casos of this kind delay was a eiri'iuii.sl to Im tul.en 

into eomkleration, yet, having regard to ilio fact that two of the i-laitiiilTs 
were still minors when the title-deeds were deposit-.il wMi ihc Il.t'ik, i.iil that 
coiitinnod possosshm by the e-xecutors and mmagngoTs was not in"iiu ii .■lent with 
the purposes of the will, the rights of the parties i,v that 

circumstance. 

Api*ea,L from a decree (Idtli April l30o) iDf the Ilioh (''ttirt at 
Bombay ia its appellate juiisdicfciori wliicli reversed or \-,.i'ied a 
decree (23rd August. 190d) passed by a .]'u Ige of tlui said Court 
sitting in exercise of its Original Civil Jurisdiction. 

The main question for decision ou this appeal was wlndl.er a 
mortgage, dated I2th January 1899, in favour uf the uppviitmt.s, 
the Bank of Bombay, ha'l priority over the claims e,.f eortnia 
pecratiary legatees under the will of one Somji P.irpia dfcwist-d. 

The testator was a Khoja Mahontedan, inhabitant, of Hoadmy, 
who traded as a furniture dealer and died on loth February 
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1885. He liad a brother Dhanji, and both tile brothers jointly 
purchased a house in Bhajioala Street, one of the properties 
now in dispute* Dhanji died childless in 1867 leaving his widow, 
Meenabai, as his heir. 

At Somji Papia^s death he left him surviving his widow Labai 
and eight sons, of whom four were sons of a former wife, namely, 
Eahimtoola Somji Parpia, the respondent Jaffer Somji, Goolam 
Hussein Somji, and the respondent Alladin Somji. The four 
younger sons were the respondents, Suleman Somji, Goolam Aii 
Somji aged t, Mahomed Somji, and Habib Somji (who were 
twins) aged 2. 

The will of Somji Parpia was dated 13th February 1885, and 
by it, after enumerating the items of property belonging to him 
(which included the moiety of the house in Bh^jipala Street, 
and the entirety pf some land in Falkland Road on which the 
Elphinstone Theatre was erected, and which then stood in the 
name of his. son Goolam Hussein Sornji) and defining his heirs 
made the following (among other) provisions. 

Clause d'.— »I bequeatli all my abovementioned property, such as all tbe goods 
in the two shops, outstanding debts, claims and debts and the abovementioned 
moiety of the house, situated in Bhajipak Street and the theatre, <&c. (u e.), 
the whole of the (said) property and goods to the sons of my former deceased 
wife (namely), Kahinitulla, Jaffer, Gulam Hussein and Alladin (4 persons). None 
of (my) other heirs has any claim or title thereto. But as to the moiety of the 
abovementioned house belonging to me I exclude the right thereto of my elder 
son Eahimtulla and I reserve the right of my three sons only, namely, Jaffer, 
CTiilam Hussein, and Alladin, these three persons to (my), said moiety of the 
house. To the remaining property the abovomentioned four persons are entitled 
in equal (shares). 

Claim 4.— For (my) remaining heirs I oi^der my abovementioned sons 
(four persons), whose names are Eahimtulla, Jaffar, Gulam Hussein, and Alladin, 
that they shall duly give and act in accordance with what is written below 

Clause 5 . — To my present siUTiving “wife Labai and to her sons named 
Buleman, CTiilam Ali, Mahomed and Habib my said older sons, four persons to 
whom I entrust all my goods and property, shall within 6 years, namely six 
years after my decease, duly make up and pay Bs. 30,000, namely thirty 
thousand, to my surviving wife and to her sons. The same shall be paid (to 
them) in the following manner. No interest on the said (sum of) money shall 
be paid up to the ab oveanentioned period, and upt^^ that period there shall 
duly be paid Rs« 1 26^ namely one hundred and twenty-five every month, for 
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hmfie 4 i 9 ld uxpemeB imd boi'oro tho abovciuatitii»iKtl Mini Bh. BO/iBii, navudy 
tBirty ihot^atti!, Is fnlty made vp if tbo k^trotlial (or irtnri'hv^^*^ >xv*} of ally feou 
or daughter slumlcl take place, then m to the i roper f-iun of) ii’ioiiey that/ injiy 
be rc*f|uiri‘i! for the expenses thereof the saa.a Khali fnily he |rti<I oni r^l' ilio 
(aboveiiientionetl) sum, and wtei the abaveiueittioitrtl aim of IbifHaa* thirij 
thousand shall ha%'e been fuBy tmih up (imd paid) ihru iVoifi tiuit day the 
aforefiaid (snai) of Etip^cs one limidml and tnTr.iydiVip fadiiy llni jajmiiuiof 
tlie iustalaieut payable e%’ery month for the ex]i ‘i,!sr‘s .deili duly eui--, that k 
to say, the same shall not bo paid theresfior. lie;- ides my liUrvi^iiv^^ 

wife and her eluklrcn shall have tw mantier ot 1 1 . hi oi' < hem tr^aiu.-i ihe fufir 
porsom {namely my)^.Hcms by my first decea-ed val\% oj ayKim-t my ,4MkI goods 
and property in any way wliatover. 

Claim Ob'— As to the (sum of) Bupoas thirty tlioin^aiid dire* lU to l»o pjiid 
cait of my abovomontloned goo Is and property as a share of ialanhaiiro by lay 
above mciitluned older sons (four pursons) to my mi\ r ifu and her mem 
tioned in the 5th Clatise, I appoint four personn as trustees in !vs|Xfei tlmsah! 
(gam of) money. Their names ate Jatlbr Soiiiji, Eiilam llt!s:a'‘iu 
Ladhabluii Chatu and mj second surri^’-ing wiiV, I appoint tliise four persoiw 
{as trustees) and I direct them as follows Halil olh money hliall indy 

bo appropriated In accordance with what U wrltiuii beluw. Out of the ahove- 
anontionecl sum o£ Enpeas thirty^ ihonsaiid whbdi ray uldor shall pay to my 
siu'vmog wife and her a share of hihentaue,! tlitf outlay mui nuspicioiis 
and inatiHpkioixH oecasioris, whaloverthc vttimiiiiiy cciiuo to’-liaviag Iwoiulnlnrt* 
ed, as to whatever sum iiny remain overj a i^kmuI estate or a hofiso sliall 1*^ ptir* 
chased iharowith and given |io thorn). Tlie same Mhall be piircha^ani in the 
names of my smwlvmg wife and her sens and givon to ilww ; or (tliCi money) 
shall be deposited at interest at a good pkei, ami out of the immne that may 
be realizei therefrom, (monoy.'s) shall be paid to my jutniriug wife rhi iiig Ir.r 
lifetime for lur and her children’s lodging fond and cloibes ami other expense.-. 
And after tho decease o| my eu^'vivlng wife whan lier ytuingcsi son shall come 
of ago whatever property there may be (left uut) of the said (sum of) Ik. B'VBUb 
the same shall, truly bo divided and given In oBual shares to ki* ehildrei'i. 

** Oiamc !?•-— I recommend my four elder sens mcmiloiiod iu tlio 4th Clanst' m 
foEows If my second surviving wife and her suns should Huj in peaeo mid 
harmony with them (my sons) shall allow thorn to live in the meiedy luduiiging 
to me of tho said house sltixatod in the Bhajipala Street. 

^^CimsG 10 —I recommend my said four cider sfiiisj to whom I bo-picath ail my 
goods and property, shop, dbc., as folioxvs i— After niy life-tiaia iliey »h‘dl cun* 
tinue to carry on trade and business in my name and having come to jui under** 
•standing between fehomselvos and appoitionf3tl thok rosp ictiv*' HliarcH limy 
make a writing in respect thereof and shall carry on irada ami liusiticss in 
accordance with their own free will ami pleasure. 

■ ** ClamG 1^.— 1 nominate or- (and) appoint my said fernr hchw tiamkl IkliUn^ 
luliaidato*, Gtikm Hugsoin-and Alladin mveeutom of {thi4 my «ald wilL*^ 
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Meenabaij tlie %vidow of Dhanji, died in 1889 leaving a will 
date! IStli December 1880 by which after reciting that the 
house in Bhajipala Street had belonged to Somji Parpia and her 
husband in equal shares^ she bequeathed the half-share which 
came to her from her husband to Eahimtulla Somji Parpia whom 
she described in the will as her and her husband^s adopted son. 

After the death of Somji Parpia the four elder sons and the 
wddow Labai (until her death in 1894) and the four younger 
sons all lived amicably in the house in Bhajipala Street ; and the 
four elder sons took over the whole of the property and carried 
on business as Somji Parpia* and Company, the Bank of Bombay 
acting as their bankers j and in the course of their business they 
became largely indebted to the Bank, and eventually on 12th 
January 1899 executed in favour of the Bank the mortgage now 
in suit for Es. 52,000, as security for which they deposited with 
the Bank certain documents relating to the house in Bhajipala 
Street, namely a copy of the will of Meenabai, and a conveyance 
dated 12th March 1861, by one Khan Mahomed Habibhoy and 
Karim Khatav to Dhanji Parpia j and oth^r^ relating to the 
Eiphin>.tone Theatre in Falkland Eoad, namely, a copy of lease, 
dated 14th October 1892, by one Sha Mulchand Nensey to Gulam 
Hussein Somji Parpia j a conveyance dated 26th August 1882 
by one Peerbhoy Nathu to Gulam Hussein Somji ; and an In- 
denture dated August 22nd 1884 between one J'averbai and 
Gulam Hussein Somji, The mortgage included the house in 
Bhajipala Street and the land in Falkland Eoad with the theatre 
erected thereon which are in dispute on this appeal. 

In June 1903 the Bank of Bombay, in exercise of the powder 
contained in their mortgage, advertised the sale by public auction 
of the properties comprised in it, whereupon the four younger 
sons of Somji Parpia gave notice in writing to the Bank that 
under the will of their father they claimed a charge on the 
properties in suit to the extent of Es. 30,000 and that) if the 
pnqjerties were sold they should be sold subject to the charge. 
The Bank postponed the sale after having intimated in writing 
that the sale was to be of the right, title and interest of the 
mortgagors. ^ ^ . 
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The four younger sons then, on I-"th Kcptcmher 190-', (ilcd 
the suit out of which the present apj eul arnse, n^'ainst the four 
elder sons and the Bank claiming a (diargo on the projxjrtie.s iu 
suit in priority to that of the Bauk for tiie hahince iliey .stated 
to he due to them in respect of the legacy of R'l. SlMKjii. They 
alleged that the mortgage was executuii iu fesuni of their rights 
and in breach of the trust iiuposcd on the find four <h;fendants 
hy the will of Somji Parpia; and that the Bank look the luurl- 
gage with actual or constructive notice of the eharge ; and they 
asked for a decree for the due administration of the* proj)t'.i’tic.s 
of the deceased Somji Parpia which they alleged hecnino vested 
in the first four defendants as his executors a.nd heirs, subject to 
the charge. 

On 14th January 1D04 before the suit came on l'»r hearing the 
Bank of Bombay transferred their mortgage to one Dwarkivkis 
Dharaui.sey who was added as a defeiidant, to tin; suit. 

The defendant Rahiratulla did not deiend the .suit. The 
defences made by the other defundaui.s appear from the issues 
which were as follows: — (1) What w.is the property or pro* 
perties conveyed by the mortgage of li'ih Jaiumry ISi)!)? 
(2) Whether the plaintiffs have a charge on the property, the 
subject of the said mortgage ? (3) Whi.ther the B ink of Bom- 
bay were not ioiid fide transferee.s for value of tlie property 
mentioned in the said mortgage ? (4) Wiiotlwr tlie Bank of Bom- 
bay had notice of the charge, if any, in favour of the plain! itl’s ? 
(5) Whether the plaintiff's arc entitled to the relief claimed or 
any part thereof? (6) Whether in any eveitt plaintiffs have 
any claim to one moiety of the Bhajipala Street property subject 
to the said mortgage ? 

On these issues the first Court (Chasbavabkar, J.) held that 
on the construction of Somji Parpia’s will the plaintiffs had a 
charge on the properties conveyed by the luortgagx* ; that the 
Bank had no actual notice of the charge nia<lc by the will ; but 
that they had constructive notice of it from the recitals in .vleena* 
baPs will which was one of the documents deptwited in their 
custody i that according to the law in India there ■was no dis- 
tinction between the powers of an executor over the real pro- 
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petty and personal estate ot* a testator such as obtains in English 
law ; that a purchaser or mortgagee from an executor who was 
also devisee obtained a free, complete^ and valid title unaffected 
by the debts or legacies charged, unless it was clearly proved 
that the purchaser or mortgagee had notice of any fraud or 
breach of duty on the part of the devises executor in the trans- 
action; that the Bank did nob know of the breach of trust on 
the part ot* the defendants 1 to 4 and was not a party to their 
fraud j and that the Bank were bond fide transferees for value 
of the properties comprised in their mortgage. 

As to the findings on the 3rd and 4th issues the learned Judge' 
said ! 

•'ai then I must presuma from the fact that the Bank had notice of the 
roatals in Meonabai’s will that they had notice of the charge in plaintifis’ favour 
tinder their father’s will and of the capacity of the defendants 1 to 4 as absolute 
devisees and executors, I must deal with the o( 3 [iiities between the parties to the 
mortgage on the footing that defendants 1 to 4 mortgaged the properties to the 
Bank in both the capacities and gave a good title unless it be proved that the 
Bank had knowledge that the loans advanced by thorn' which formed the con- 
sideration for the mortgage were the personal debts of defendants I to 4.” 

And after considering the evidence as to that and the cir- 
cumstances of the case bearing on the matter he concluded; — 

Upon the whole then I am not satisfied that the Bank knew of the breach 
of trust on the part of the defendants 1 to 4 and was a party to their franch 

‘^Tho truth of the matter appears to me to be this. Judging from the 
evidence and the surrounding circimistaiiees neither Lahai and her adult son 
Xdaintifi No. 1 nor defendants 1 to 4 had any idoa that the legacy in favour of 
the former was a charge on the iiroperty. All the parties lived amicably in tho 
same house and thought as defendants 1 to 4 had the property absolutely 
bequeathed to them under their father’s will they had every right to alineato it, 
Defendants 1 to 4 began to trade on their own aeccunt and the parties thought 
that that would bring in more money to them and enable them to make up the 
legacy to Labai and her sons. It cannot be that Labai and plaintiff 1 were 
uiiaw:iro of the fact, thut defendants 1 to 4 had deposited their deeds with tho 
B„ink and were contracting debts. They hoped to share in the profits which 
defendants 1 to 4 wore expected to make out of their trade by having their 
legacy provided out of those profits. The Bank were not informed of the 
legacy or the will because the parties believed that the legacy had nothing to 
do with the property hequeatlujd to defendants 1 to 4. When liowover they 
saw that Ahmedbhoy had fallen out with defendants' X to 4 and the Bank 
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were trying to enforce their rii'Ws umli.a' lie: i>HniK»S'', they (plithiliffH and 
defimdaiits 1 to 4) found that plaintifc had a Our^rn aad iJint thai wiwa goud 
weapon of attack. These are the proTtaiulif ies of the (w..* ainl )h«y go (.n 
support the hon&fiiUx of the Bank. * * * * " * * 

Ohaudavai’kar, 3., also held that Meenalai had no powtn' 
fco dispose ol‘ the moiofcy o£ the Bhaji I’nla. Hii’ei-t ]’ir<iji(.Hy !»y 
will and that therefore the half iiurt of that irioioty whiph 
devolved on the plaintifis was unaftk'tt-d !iy the lanrt^y^e ; and 
that the theatre on the land in Falkland Hoad was included in 
the mortgage to the Bank. 

Tlio decree was that the ,Bftnk had a prior charge on the 
properties mortgaged which comprised threc-fonrfcli parts of the 
house ill Bhaji Pala Street, and the entirety of the land and lunid* 
ings in Falkland 'Road j that the plaintills wem cutithrl to the 
remaining one-fourth part of the liouse in Biiaji Pala.Suwt; 
and they were eiititleil to a charge for the legacy in tlio will 
l)Ufc ranking subsequently to the Baalchs mortgage. 

From that decision the plalntilF appealed, ainl the lluik and 
Dwarkadas Dharamsey filed cro.ss-olijuctions eiiiiining tint the 
whole of the house in Bhaji Pahi Street wii' cujKpi'iicd in tlieir 
mortgage. The first four defendants a[ipiialc I frum the hiidiiig 
that the mortgage included the bnii-iing on tlie hmd in halklaml 
lloed. 

The appeals were heard by Sir L. Jknk[xs, 0. ,T., and Battv, 
J., who agreed with the lower G'oui t that the pluiiitiff-; had a 
charge on the property ; that the B ink had conslrnctiv.' notice 
of the will) and that there is aceordiiig to inlia : law no Mich 
distinction as there is in English law botwoun mcveab'c and 
immoveable property 5 but tlmy held without iiiipouFiing the hn/id 
fidn of the Bank, that the Bmk's moilgign was >ulij.>pt to tlm 
payment of the plaintifFs legacy of Es. :|0,0d a Tliu m.-itorial 
portion of the judgment, whicdi was di'Iivmv-d by the Fiiiiff 
Justice, was as follows 

" Thougli the 1st four defendants derito ilieir tide fr.iai iliy will of dud r 
father, it is not suggested ihat this was kiiowii tj the Bank. T!ii< want of 
knowlodga was not due to any eoacealment on tiin part of the mortguiaors ; the 
Bank made no investigation of title, and so far oKtlu, iia.rtgag.i't.f ' the 
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Jan narj 1899 g’o(?.s took tills security without any enquiry, assuming- that the 
mortgagors were tlio owners of the property mortgaged* But ignorance 
resulting from abstention to make the ordinary investigations and enquiries 
ermnot better the Bank’s position. In not investigating tbe title under which 
he takes a person is ordinarily guilty of great and culpable negligence {Jones v. 

and Neesom v. Clarlcsoii'^^) which disentiles him from defeating 
claims that would have come to Iiis notice had ' he exercised x’easonable 
erme. 

The title tliorofore under tho morigage must be judged as though the Bank 
had actual notica of the will and its contents. What then would have been 
its knowledge wiili that notice ? It would have seen that in his will the 
testator gave a lis'? of his properties ; that he gave all those properties to his 
four sons, the first four dd'eudants ; that he directed those four sons to whom, 
fis he said, he entrusted all Ms goods and ^Togyerty to pay within 6 years the 
legacy in respect of which the plaintiffs now claim ; that he described that 
h^o'^'Cy as directed to be paid out of his ahone mentioned goods and 2 ^ 7 'operty as 
a share of inherilanee by the first four defendants; and that he appointed his 
first four soils executors of his wdll , 

And so we have to see hov matters would have stood had tbe Bank taken 
tho mortgage with that knowledge. 

It must bo borae in mind tint for this purpose there is n6 such distinc- 
tion here, as there has been in Sngdaiid, botw.-*^! moveable and immoveable 
prouorty. Ihe English authorities, therefore, which appear to me most perti- 
nent, are those 1 hat relate to the disposition by executors of personal estate, and 
they have not been cited in argnment, either here or before the first Court. 
These authorities may legitimataly be considered, for in regard to tlie questions 
at issue the law licro n.i?d in England runs at parallel lines. 

I will first then consider tlie first four defendants’ power to effect tho mort- 
gaga as executors of fciioir father’s will. 

‘‘ Executors have full power, of disposal over their testator’s estate, and 
gon rally speaking neither creditors nor legatees can follow’ assets alionod for 
value in oxorciso of that power. And bo strong is t]ii.s rule, that the alienees 
for value are safe in their title, though the alienation was for a purpose 
foreign to the -wiil, if they took without notice of tins vice. But if the 
arienees tuke witli notice, then they are ;iu no better position than tho 
executors from whom they claim, and tho assets can be followed in their hands 
both hy creditors and by legatees, who have been prejudicially affected. Mllot 
■?’. JJerrimani^^i Bonmg r. Eldgardi^^, Kill r, Sm^son^r), 
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“We must tBereforo m whofcliev in this mm ilto raonoy iiitoniled to be 
securocl by the mortgage was applied In aeeordanee with the dittit?H of the first 
four defendants as execntors. it is dmr it was not: it won iipiiliod wholly 
for tiio private purposes of the oiocntors# ami ffiis wa-i a. dovaitatioii of the 
tosialor’s assoin. 

Tfion, had the Bank notice of this : We fdart witfi th<“» laei thaf, tlir' Dank 
admittedly did not deal with the iirst lour deftmilaots as oxeeut u-. tnviiers 

of t if 0 property inortgagod ; this was ooneeaed, before ns in argnnniif and is a 
ihjr inferoneo from wdint is stated in the mraigag.**. TIhh the rtjn%ideraritrti for 
the mortgage was not an aflmnee at the time but an aiU5'*ceihnit‘ of the 

.first four tkfendants ; and the nmtoriality of iJiis is a maiter of oommoii and 
obvious comment ; .M'Lmd v. 

** But theunatter does not rest thorcj hocaiiso thom'lblshi tlmileed idearly 
lucli cate that the liability arose in eonnecth,»n with prinnors|ii|i tiansarlionH in 
whitdi the first lour ilcfendants wen* Jointly ongagCLh Fnna tlie reoitiilH It 
appears that the liability wag in respect of bills drawn by tin’? nioiigagors’ 
Bombay firm cm their Indore firm and the Bank’s witness i’liuiulnl ntaiosin 
reference to tlio Indore firm that they * used m draw liiindies m\ thenssuHms in 
Bombay under insinietions from the head office oE the Bank of Bombay.* This 
point is not cdearly made In the pleadingjN, but l:ho Bank’iS 0otni«»«'I nilgcil 
i lie issue, * Wlieilior the Bank of Bombay were not //Vo f nirtMfitroeM fur 
value of tlie property unmtioned in the nmidgifged mid it \vm fipparwilly 
diReuss(‘<l Iiefore CliaTnlavarkar J. as It Curtalrdy wiin before tt>, without any 
eompbunt i hat It was outside the hgltimat? simpc o! tim suit. 

**Ona cicmmdemtion of all the mate, rials in tlw east* 1! hold tlirii Ihe Bank 
knew that the assets were applied to the privnie purposcH uf iliu i*X\hiu\in% and 
that treating tin* mortgage, as 1 at present; do, us one by the first four defaiab 
ants m exerciso of their execut.adal powers the Bmk fiec'tiiio a party to f.h it 
devastation : see Wi^mn v. J/eorftC^). The would he if things rest»*d 

there that the plaiotiftk as pemmiarj legatees |wy!idie»4 by the mmigjge 
could folloir the assets into thi* hands of tlw Bank or its trati4ere<f. 

In coming to this ' conclusion I have not overlordooi 'Xmffni v, 6‘/|b,>rf/c4 
find Mead V. Lord Orm*/M But they cannot lie regarded tw aiuhr^rilies r»n 
the facts with wlilch I hiivu liithevto been doaiiug. Lord Brougham ho id <4! 
them in Wlimn v. JfooreC^d : * It is iuipossibk to imd the urgunient of Lfud 
Hardwicko in arich of these decisions without being satkiicfl that liti ccmsidereii 
the knowledge of the executors’ misapproprlathm m imfc distim'tly broitgbl 
home to the party.’ And in ^PLcad v. Urmamon^H^^} Lord Khiuii ,suys tiial; 
® It is impossible to deny that Bir Thomas Bwtd! in etlhci, am! LonI Ktmyoii 
in terms, shook the authoufity of v. and .1/anl v, Lord 

(B (1800-10) I'l Fes*'' Jum m at p. 155., (0 |17-I5) 0 Atk. 

(2) (1884) 1 Hyh ^ IL 387* 'i B) (18341 1 Myl k IL 37 »t p* 353. 

, „ (3) (1738) 1 Atk. 468,- , ' , ' , ' ■ ’ p (isOfi-lO) 17 ¥e«. Jmi. 152 at p, 165. 
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; if those cases are supposed to establish doctrine so general as some of 
the dicta upon this subject import/ But in the suggested explanation of these 
cases it has been pointed out that in Nugent v* Giford^^) the executor was the 
sole residuary legatee, and in Mead v. Lord Onw?/(i) be was one of the residuary 
legatees : M'Leod v. Drimimondi^) , though Mr. Koper in his work on legacies 
xnaintains that this circumstance did not influence Lord Hardwick. 

And this leads me to consider how far it makes a difference in the case 
that the first four defendants were universal lagatees as well as executors. 
That this may in some respects alter the position is apparent from Tagtcn^ 
V. Mawhins^-^^ and Graham v. Drummond^^)* 

In Graham v. Drimmond(^) a second mortgage from an execute and 
residuary legatee was held to have a title which prevailed against creditors 
and Eomer, J. (as be then was), in delivering judgment isaid ; ‘I tbink it is 
settled law that, if an executor who is also residuaiy legatee sells or mortgages 
an asset of the testator for valuable considei-ation to a person who has no notice 
of the oxistance of unsatisfied debts of the testator, or of any ground which 
rendered it improper for the executor so to deal with the asset, that person's 
purchase or mortgage is valid against any unsatisfied creditor of the testator.* 
Later the learned Judge says : ‘ The Chief reasons given are that unsatisfied 
creditors have no lien or charge on any asset, and that persons dealing with the 
executor in good faith are entitled to look to him alone, and are not bound to 
ascertain that all debts and liabilities have been discharged. For if they were 
so bound, they would never be safe in dealing for valuable consideration with 
any asset, even though a considei^able time might have elapsed since the 
testator’s death (as happened in the case before me), and so a legatee whose 
legacy was assented to by the executor would be unfairly and unduly hampered 
in dealing with it. Further, the case of an executor who is a residuary legatee 
dealing with an asset is the same in princip’e as the case of a legatee who is 
not executor, but whose legacy has been assented to by tbe executor, and who 
deals With his legacy for valuable consideration* In the last case unsatisfied 
creditors have the right to follow the legacy as against tbe legatee or volunteers 
claiming through him, but not as against purchasers from the legatee for 
valuable consideration/ But in Graham v. Drumtmndi^) as in Taglor v. 
Bawhinsi^) it was a creditor who sought to impugn the alienation t hero the 
plantifis are legatees. 

** This is not a fanciful distinction ; it is recognised in Spencers JBquUatU 
JuTudiction, Vol. H, p« 376, where it is raid 'A mortg*^ge by an executor who 
is also residuary legatee to secure his private debt may be set aside even at the 
suit of a pecuniary lagatee, for the nature of the claims of legatees, they 
taking under the will, may be ascertained | but as to creditors it is diferent | if 
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We must therefore see whether in this case the money mtench'il to he 
seemed by the mortgage was applied in aceordance with the cliitioB of the hrst 
four defendants as executors. It is clear it was not : it was apfiilod wlioliy 
for the private purposes of the executorsj^ and this was a devastation of tini 
testator s assets. 

Thein had the Bank notice of this ? We start witli the fact that the Bank 
admittedly did not deal with the first four defendants as executors, 'Lni;- a.s cAviau's 
of the property mortgaged ; this was Gonceded before us i.u argument and is a. 
hdr inference from what is stated in the mortgage. Then the consideration for 
the mortgage wa*^ not an advance at the time Init an aiitocodeut Hahllity of the 
first four defendants ; and the materiality of this is a matter of common and 
obvious comment: M'Leocl v. DrmnmondO^)* 


**But the matter doe.s not rest there, because the recitals in the deed clearly 
iiidicato that the liability arose in com.iectiou with partnership transactions in 
which' the'tfire^^^ defendants were jointly engaged. From. the?. recsita!s,,it' 
appears 'that, the : :liahility 'Av^ resp.0ct ' of bills drawn by llio mortgagors* 
Bombay firm on their Indore firm and the Bank’s witnens Ohirailal states in 
reference to the Indore firm that they ‘ used to draw Ivandies on timmsidves in 
Bombay under instructions from the head office of the Bank of Bomljayf This 
point is not clearly made in the pleadings, but the Bank’s C-ounsf*! raised 
.;th 0 : issue, the Bank' of .Bombay .were not Immi fide transferees for 
value of the property mentioned in the ■ morigiigef and it wns a]>|;urevit ly 
discussed before Chandavarkar J.-as it certainly wm f)e.fore us, without any 
complaint that it was outside tho h'gitimats scope of ti.ie suit. 

'M:)na consideration of all the materials in the ease T. hold ihai Iho Bard, 
knew that tho a-ssets were applied to the private purposes of iho cea'icutors, and 
that treating the mortgage, as I at jmesent do, as one by the firsL four defomh 
ants in exercise of their execat-U’ial powers tho Ihink became a party t*Mh.- 
devastation: see Wi/son y, Jloorei^). Tho result would b^jf tilings re.’rlri I 
there that tlie plaiuthlk as pecuniary legatees prejudiced Isy Bn? rnortg-jgo 
could follow" the assets into the hand.s of the Bank or its ina'isfere*^. 

In coming to this conclusion I have not overlooked Kvffent y. Glf/rd^h 
and 3Iead v. Lord But they cannot be regarded as autlmriti^'S <m 

the facts with whicli I. kive liitlierto been dealing. Lord Brougham saiil »~d: 
them in Wiho7i v. ilfboreC'>) : ^ Ifc is impossible to read the argument of Lmd 
Hardwicka in each of these dockions without being satislied tliat ho (.‘(.msiflorcd 
the kuowledg<? of the executors’ misappropriation as not dislinefiy brougld 
home to the party/ And in WLeod y. dyrumimadM Lord Eldon says tliar 
* It is impossible to deny that Bir Thomas Sewell in effect, and Lord Kenyon 
in terms, shook the auihourity of Idugent v* GiffofcU^^ and 'Mead -y, Lurd 

H) (180040) 17 Jun, 152 at p. 155. (0 (174)5) 0 Aik. 235, 

12} (1834) 1 Myl. t% K. 337. (-1) (1834) 1 Myh & K* at p. 355, 

■ m (1738) 1 Atk. 4S3. , (O) (180940) 17 Tes* dum 152 at l% 105. 
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Orrer^i ^) ; i£ those cases are supposed to establish doctrine so general as some of 
the dicta upon this subject import/ But in the suggested explanation of these 
cases it' has been pointed out that in Wtigent v* G-ifford^^) executor was the 
sole residuary kgatee, and in Mead v. Lord he was one of the residuary 

legatees : M'Leod v* Drimimond^^) , though Mr. Boper in his work on legacies 
maintains that this circumBtance did not induence Lord Hardwick. 

And this leads me to consider how far it makes a diiFereiice in the case 
that the first four defendants were universal lagatees as well as executors. 
That this may in some respects alter the position is apparent from Taglm' 
y ^ Mawkl'ns^'^\ im^ Graham V. Driimmondi^)* 

In Graham x, JDmmmomU^) a second mortgage from an executor and 
residuary legatee was held to have a title which prevailed against creditors 
and Eomerj J. (as he then was), in delivering judgment Isaid : ‘I think it is 
settled law that, if an executor who is also residuary legatee sells or mortgages 
an asset of the testator for valuable consideration to a person who has no notice 
of the existance of unsatisfied debts of the testator, or of any ground which 
rendered it improper for the executor so to deal with the asset, that person's 
purchase or mortgage is valid against any unsatisfied creditor of the testator.* 
Later the learned Judge says : ^ The Chief reasons given are that unsatisfied 
creditors liave no lien or charge on any asset, and that persons dealing with the 
executor in good faith are entitled to look to him alone, and are not bound to 
ascertain that ail debts and liabilities have been discharged. lor if they were 
so bound, they would never be safe in dealing for valuable consideration with 
any asset, even though a considerable time might have elapsed since the 
testator's death (as happened in the case before me), and so a legatee whose 
legacy was assented to by the executor would be unfairly and unduly hampered 
la dealing with it. Further, the case of an executor who is a residuary legatee 
dealing with an asset is the same in princip’e as the case of a legatee who is 
not executor, but whose legacy has been assented to by the executor, and who 
deals w-th his legacy for valuable consideration* In the last case unsatisfied 
creditors have the right to follow the legacy as against the legatee or volunteers 
claiming through him, but not as against purchasers from the legatee for 
valuable consideration.* But in Graham v. Dnmmondi^) as in Taylor v. 
Emohimi^) it was a creditor who sought to impugn the alienation ; here the 
pkntiffs arelegatees. , .. 

** This is not a fanciful distinction ; it is recognised in SquitahU 

Jarudicthih Voh li, P' S76, where it is raid ‘A mortgage by an executor who 
is also residuary legatee to secure his private debt may be set aside even at the 
suit of a pecuniary iagatea, for the nature of the claims of legatees, they 
taking under the will, may be ascertained j but as to creditors it is diSerent ; if 

m (1809-X0). 17 Tea. Jun. UZ at p* 16S« 
fi) (180S) 8 Tes. Jnn. m 
(S) [1S96] 1 Ch. 96S, 
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a 'rcasoiiable time lias elapsed sinne tlie dcatli of the testator, and iloei llie 
ijceeutor deals witli the residue as Ms oivrij-tlie piircnaser .uiay, In iiu" ab.-'em/e 
of. Dpfeice to tiie contrary, assame that the Oebts have i)eeii or tLiurc 
are other assets to payment of the debts, if any; theretoTc tho iiioriga;,_svj v;o do, 
be'mfe.as against creditors/*. ■ ; 

: If the ..view of ClianclaVarkaiV J-j is correctj there is a still l'iu\ Inn di d ne’ 

for lie . held that the leiracy' was charged on 'the pi'opc-iiy in Moi, whilo- iiio 
decision .in G-ra'hmi v. I>rumniondi^ ) ^i'm^^^xe(k on lliu.g.i*otiiitl. i..-hat * i.n..n:Kn.,&iu,:-tt 
'creditors Have iio lien. or charge on any asseth In support oi* .li.s.is viovr 
dava-rkar, J., has relied not only on the language of tlic id’ll as rendered in tlee 
translation before the Court, but also on the vernacular, v/iiich seemed io him 
to bring out tlie intention still more clearly. 

*®I liave nothing to add to the reasoning of the leaructl diulgo on this point ; 

: lay only doubt has been whether it can be said that the chargi inig.d ory 
'and.; ■..i....o.operative, as ' adding nothing toddie obligations that vrould exist without 
.it: cf, Scotiv. Jm'fd -) ; Fre^ike \\ Ci'ciihfdtUi^h Hat agreeing as £ ilo whh 
Chiaiidavarkar to 'the effect of the will, I think there is a cfliiirge m K|:a‘a 

:;|m>perty ' .whki has a- legal i qf. ■ Gtrish Ckuiukr 

difoyi \ The testator .in the first clausa of the will eiiumeratiH tlia 

' items of whiclihis property 'at that time consista i and h,e tlierela meritiatts the? 
/property ill suit. It is on' the above m-^ntioned guod.^ airl proparr}’ tint ill* 
;uharg0 i'S imposedj ■ arid ihotigli' 'Ib.' fact he died '.. two days tifter tlic csacnitioii 
of 'the will, he might have acquired other p.roperty, to wliicii this expmis ihargi 
would not have applied. 

■'* Had the Bank’s advisers seen the will they would Inivo loiirnii c>f the lugauy 
and that it was charged on the propcaty in suit. Tins mii-d have kni to the 
eB,qiiiry whether tliojegacy had been discharged, anil ivc niurit assume tlsai- 
,: iiB,,honest and not a false vinswor heeugiviii: Li .vj 

Ifi/re The Mms Com Okmntyi^-. That, answer irjwt |iave lusoii that tin 
.legacy had not been 'satisfied, and 'if, the Bank took witli knowledge of that 
fact, it would have held subject to the charge. 

. ■ ■ ** I seO no itaBon to suppose that the- mortgagors •would hare met tlm cmpiiry 
with, the ansivor that the,' Bank must he satisfied with the fact tlnu: the 
mortgagors were both executors and legatees of the property and rousi take 
that as evidence of assent, for even apart from the specific charge it would 
have been wrong on their part to have 'deprived the legatees of the right they 
.......hadto .have the property, realized for payment of thti , legacy, and : wt ouglil/ 

not to presume that they would have done mi act which w^onld liavit lioeu a 
breach of trust : Lp re ^ueaMe' 



“ Tlxis last cited case, a decision of the Court of Appeal in Ireland, bears a 
stvikii.s rcsenibluiicfl to the present, and there the Bank, a mortgagee by deposit 
of title* deeds, was held to bo postponed to a pecuniary legatee who had no 

speci:fi.c cliargev'/. 

cloiibt some rcliaiice' is placed cai the fact that the mortgage v;as only 
equitable, but the casses seem to show that for the x)uvpose in hand it makes no 
difference that the assignee or mortgagee does not obtain the legal estate in or 
legal cordrol over the asset : see Graham v. BrmimoncU^), 

TliG question seems to hinge not so much on the character of the disposition 
as upon whether the circumstances justified the inferenco that the mortgagor 
was in possession as legatee and not as executor, and on this point the reasoning 
in the Irish decision is closely applicable to the facts of this case. 

Mr. Eoper in his work on Legacies at ];)ago 443 deals with a disposal of an 
asset b}^ one in whom the double character of executor and legatee is combined, 
and after pointing out that as inera exocntor his disposal of assets to pay or 
secure his own debt would not xwejiulico; individuals interestedlnnder the testa- 
torts w'ill, he says, ' and as residuary legatee he could only dispose of what he 
wa..s entitled to in that character, vis., what remained alter all the trusts of the 
will were performed. It appears then that the accident of an executor being 
also residuary legatee cannot upon principle impart to. him any larger, authority 
over the assets than what he possessed by virtue of his. office as executor.* Ho 
doubt the learned author does not here notice the -implication of assent to! -which 
Homer, J., alludes in Graham v* Drummond^^'> but the x>assago shouts what 
in his opinion the position would ho apart from assent. Here there was 
no representation to the Bank that the mortgagors were legatees to wdiosc 
legacy an assent had been given ; the Bank had no knowledge and sought no 
knowledge as to the title : and as I have already said -^'e ought not (in my 
opinion) to presume that the mortgagors would have "made any representation 
invblving a breach of trust. 

Mr. Lewln’s book on Trusts, pages 529, 530 of the Oth EditioUj we. have 

a conveyancers view of the position, 

The whole doctrine which enables an executor legatee to dispose of a 
testator’s assets to the detriment of claimants under the will is founded on 
convenience ; but .1 .cannot see in the civcuins.tances of this case anything 
■that requires us on that score to treat the Bank as alienees free from the legacy 
bequeathed by the •will . . 

It is true that in the cases there are- exxn’essions which point- to fraud or 
collusion as being an essential element but this is not an exhaustive statement 
of the law. Mill v. Smpsoni^) shows that gross negligence ■will suflice. 
There an executor .and residuary legatee assigned to. his. bankers certain stocks 

(?) (1802) 7 Ves. Jitii. 152, 
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as a security for liis private debt, aad tbe Bank accepted, without looking at 
tlio will his representation that he wa.s residuary legatee subject only to ts. few 
Sinai! legacies* It was, however, held by Sir William (jraiit that the IiiihIs 
were liable to answ'cr the demands of persons treated as being in the position 
of pecuniary legatees. The Master of the Kolls in the course of lus judgiiieiit 
remarked ^ common prudence required that they slioiiH look at the will, o.tul 
not take the debtor’s word as to his right iiiidor it. If they neglcci that ami 
take the chaiico of his speaking the truth, they must mciir the hazard of hi* 
falsehood. Tim rights of third persons mu.st not bo allectt d by their negligence. 

I do not impute to them direct fraud ; hut they acted rashly, ineautioitsly aud 
without Luo common attention Jised in the ordinary cmir,':)! of ])usuie«?s ; the 
refore lieu in the will of Mrs. Smith to the will of her husband making it ilio 
same as if a legatee of her oivn was disappointed by this, it waA gross negli- 
gence nut to look at the ivill under which alone a title could be given to iham. 

It was not necessary to use any exertion to obtain information which without 
extraordinary iiegieot they could not avoid receiving. Xo transaction with 
executors can be rendered unsafe by holding that assets transferred iiiiiler 
such circimistanees may be followed.’ So hero, I do not impute direct frirud to 
the Bank, but it certainly ivas guilty of gross negligence unless (us the circum- 
stances suggest) the Bank w'as content to get whai ii ccmld, and fc'o tliafe lU 
conduct should bo judged not by the standard of oue exercising an uufottered 
choico, but of one seeking to seenra a desperato debt as best he cam 

** There Is much in common beiiveen the facts of RUl v. aucl tlioso 

now under consideration, the principal dii^ergcuce being the dlffuwiic# in the 
time that elapsed between the coming into operation of the will atid the 
impugned disposition* There aa here we find a complete transfer by way uf 
security while the present caso is stronger la that ther<‘. the claimant was 
treated as being ia the position of a simple pecuniary legatee? without a specific 
charge. ]\^o doubt here there; is; the difference that a considerable time had 
elapsed between the death of the testator ajul the mortgage in suit, hut in the 
■opinion of Clmttarfcoii, T. 0., ^ the cirettiiistance that there the traimactioa was 
very shortly after the death of the testator was not the only or even the kaiu 
ground on which the Master of the Bolls gtouaded his decision k ComioU^ \\ 

** Moreover In re Qimh'sEstate‘^^ shows that lapse of time is not aecesiarily 
a bar wheraj as here, possession is consistent with the purposes of the will, and 
In the argument before us no contention was based on the lapse of time as a bar 
to the sniL or a oircunistamse affecting the rights of the parties. 

Hitherto I have dealt with the cases as though the Bank’s claim rested on 
the mortgage of the 12th of January 1899, and on that alone and as a eoa- 
aequenoa that the clmrga was to secure an antecedent debt. But Mr* Inwarity 

ii) 11802) 7 Ym* JuH. U% " m (1887) Ir, h* B. 19 Ck B. lit afc p* 127 . 

m aSS8) Ir* B.E. 17 Oh, I). 361* 
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has songlit to escape from this position and the inferences it involveSj hv 
suggesting that long before this there had been a mortgage by deposit cf title 
deeds ; therefore, he argues it cannot be said that the security originally was 
for an antecedent debt. But no reference is made to this in the Bank's written 
statement nor was any issue raised on the point. The evidence as to the 
deposit Is of the vaguest description and leaves it absolutely uncertain what -was 
the liability in respect of which the deposit was made. There certainly is no 
ground to assume that the documents of title were deposited to secure a 
contemporaneous advance : for ■ the deposit alleged is said to have been made 
in 1890 while the evidence of the 1st defendant is that his firm began to get 
credit from the Bank of Bombay about a year or a fyear and a half after his 
father's deathj i, c., in 183(5 or 1887 and this is confirmed by Ex» A 4 

I must not omit to notice the learned Judge’s determination that clause 10 
of the will does not forward tue Bank's claim* Apparently it was never 
suggested until the plalntifi's reply tlut the clause had any bearing on tho 
ease, and then the suggestion proceeded from the learned Judge who on further 
reflection decided not to hear tho plaintiffs’ Counsel on the point, having regard 
to the admitted facts of the case and the terms of the will. It is admitted that 
the testator carried on a business in his lifetime and that the business of the 
partnership in respect of which the indebtedness was incurred was in no sense 
a continuance of it, and it is manifest that the Bank was not misled or influenced 
by the presence of this clause. In the circumstances therefore I am of opinion 
that the Bank's position is in no way bettered by clause ,10 of the will. 

I see that in the course of his judgment it is said by Chanda varkar, J., that 
‘ It camrot be that Labai and plaintiff No. 1 were unaware of the fact that 
defendants 1 to 4 bad deposited their deeds with the Bank and were contracting 
debts’. If by that is meant that Labai and plaintiff No. 1 knowingly stood 
by and permitted defendants i to 4 to deal with the Batik as if they wore the 
absolute owners of the mortgaged property, it so far as these two were 
concerned might have made a material diflerenco in their rights. Butjno plea 
to this effect is to bo found in the pleadings nor is the point raised in the 
issues ; not a word in support of this view was urged in the course of the 
argument before us, and I cannot find any real foundation for it in the 
evidence. The first* plaintiff distinctly says that the first intimativu he had 
of the mortgage was in Juno 1903. I think therefore the sugguetion of the 
learned Judge can be no more tlian ^^mere speculation and impression and 
therefore not a legitimate basis for legal decision. 

The condiision tlierefore to which I have come on this ])aTt of tho case is 
that the jilaintiffs’ claim must prevail over the mortgage to the Bnnk and the 
title of its transferee.” 

The appellate Court dismissed the appeal of the first four 
defendants and overruled the objections taken by the Batik and 
Dwarkadas Dharasasejj and concluded—*^ 
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We must tlecte tliat the undivuled moiety of ilie lioiiso iuBii-iji Tala 
Street, a, nd tlic property in Taikknd Road left by ibe v/ili oi Klioia Sfa.rji 
Pai'pkj deceased,), form part- of the estate .of ' the testator aud areas siieli sivailublo 
■lor aie payiheiit of the plaintiSs’ legacy in prionly to tbo c'aitfi I tion mu ol 1 
Bank as mortgagee of the same, autl of its transfer ’o tit? iletciidaTil" 

Dharamsoy. 

. , The ^decree must- therefore .eOntaiii a deelaratio a to tlie- aho ve Cii,te cj t. ’ ■ 

On this .appeal Sir R* if. G., ; LeteMy IL m\A".Frmik. 

^'IkmeU^ /f. G.f .for the appellants; contendeil tluit iiiKl'ir their 
mortgage the Bank' of Bombay* ; had a coiiiplete. title., to, ^ 
property mortgaged and not subject to any elnirg.-} creattr.! by tlio 
nvill of Somji Parpia. The . mortgage hatl lujcn oxeeni«rj in good 
Taith and for valuable comiderafcio:n. by, the execuicn’.s of the wul 
nvho were', also residuary legatees, and the I3ank: was fully justified 
.'.in .believing that thsir mortgagors were competent to g!\m ihmsi a 
:pbod''^ law of India the executor?*? liad fall 

power to dispose; as- they tliooght .fit of all property movealie or 
humoveable . vested in tlieiii as executors. Tiio Probate jiufl 
■ A,dmimsiratio'n'Act..(;¥;^ 90, IK’b 115, lU’h ainp 

■theAmendiog Act (IV 'of 18'B9),. section 14, W0,re're,-fered,;lch:;; 

Bank, had' no notice., actual or .coastriiefcire, of tlia existeneo ftl' 
any charge on the property in priority io their !nf)rtgagru 
Under those cdrciimstaiiees, and considering that i!n-^ lliiik hab 
..ilo',, notice -of any other ground which ixmdered it improper for Ihe 
executors" to d'eal with the property iimler the will, ‘.i.s iher 
ino-idgagnr.S;ha;ld.one, tlieEankhs mortgage was, it \rfis sribisTittcflj^ 
valid' against’ any 'unsatisfied creditors of -the testa to,:rf .Eofe'reiicb' 
'Was made to \\ Dmirnmnd"''^'' ; Iif> re WfiisilpG-' ; fV///'/' 

Y. ; and hi re Vetht raid Chuf-riie>‘'>K 4’!^^ 

last cited eases showed that the fact that tlie morigagcj |>arportetl 
to secure a debt due from the mortgagiws |)er>’uiinlly was; 

and did not atfeet the title of the luorl-M'ag'ee. But 
even assuming that the Bank had conskiictive riotiee uf tlir^ will, 
the fact that the mortgage wms escentod 14 years t\ib)r tie* .'I.miJi 
of the testator entitled the Bank to assume tliat at the time cd its 
execution the legacy now said to be a cliarge on the |n;o|)m’ty 

(2) ( 1887 ) ck D. m.. . (-) imn • e c*ih loi {in, 1 1 lu 
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mortgaged had been paid, especially as by the terms of the will 
it was payable wdthin 6 years after the testator^s death 5 and it 
was not necessary for the Bank to inquire whether it had been 
paid or not. Eeference was made to In re Qneale's Mtaie 
relied upon by the Appellate Court in India which it was 
contended w^as distinguished from the present ease by the length 
of tioie that had elapsed between Somji Parpia^s death and the 
execiiticn of the mortgage j and by the fact that in the case in 
Ireland the mortgage was merely an equitable one. Lewdn on 
Trusts, nth Ed., page 557, was also referred to. The executors 
had full powder to pledge the assets of the testator^s estate, and no 
concurrence or assent of the plaintiffs was necessary to free the 
mortgage, at its execution, from the charge, if any^ created by 
the will. 

DanehverU^ K, (7., and P. S. Stolces for the plaintiff-respondents 
contended that the Appeal Court in India had rightly held that 
the mortgage to the Bank was subject to the charge in favour of 
the plaintiffs under the will of Somji Parpia. Some facts had 
been concurrently found by both the Courts in India, one of 
which was that the Bank had constructive notice of the charge 
created by the will on the estate, and the rights of the plaintiffs 
under it. That being so, and the defect 'in the title of the 
executors and mortgagors to mortgage the property appearing 
on the face of the documents of title deposited^ with ^the Bank, 
the latter were thereby put upon inquiry and were guilty of 
negligence in not calling for and investigating the title of the 
mortgagors to the property comprised in the mortgage, and must 
be held to have taken the mortgage subject to the charge on it 
created by the "wilL Eeference was made to J^ra Ban\ Limited^ v. 

I Gorser w GaTkorigJiU^\B>i^i(y constructive notice through 
Solicitors, the latter case showing that the plea that the mortgage 
was for value without noticeiwas no protection where the Bank 
might have had notice by using due diligence in investigating the 
title I Jaclmn v. ; JoneB v. ; Batman v. Harland^^'^^ 

where an express representation by the vendor that a deed 

(0 (1830) Ir. L. E. 17 Oh. D. 3G u (4) (1826) 2 Sim. & Sfcu* 472. 

(2; (■1874) L. K, 7 H. L. 135 (157). (5) (1841) I Hare 43 : 1 PMlIips 244. 

(3) (1875) L. 11. 7 n. L, 731, (6) (1881) 17 Ch, B. 353. 
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did not affect his title was held not to protect a mortgagee or 
purchaser who had not looked at the deed ; JF tlson v. ; 

and In re WUsiler''^^. 

Another fact concurrently found hy the Courts bflcAV was that 
the mortgage was executed on account oi'inojjoy horr'iwed hj pay 
pre-existing debts of the mortgagors ; it was tlierid'oro not in 
respect of matters or transactions or for purposes luithorisi.-il hy 
the will, and the Appellate Court in India fnuml that the inniuy 
had been in fact applied to the private purposes oF tlio osi'entors 
and mortgagors. As to this it w.as conten<le(l that, for such 
purposes, the mortgagors had no power to pledge the asseds of 
the testator to the prejudice of any charge the plainlills had 
under the will, and that the fact that they w'ore also residuary 
legatees could not give them any larger authority over the 
assets than they had as executors, their power as resiiluary 
legatees being limited to disposing of what they were entitled to 
in_ that capacity after all the trusts of the will had been 
performed, that, in short, the Bank could not ae<prire from tlioir 
mortgagors any greater interest than those mortgagors tliemselvos 
had in the property under the will Reference was made to 
Roper on Legacies, page 443; and on the construction of thy will 
In re Kir¥‘^\ and Wigg v. Wigg^'- were cited. 

As to the powers of an executor under the will of .a 
Mahomedan the case of Moasa v. Bhaik JifSi/'l was cited; 

and the Succession Act (X of 1865), section 271 ; anti tho Prt>batc* 
and Administration Act (V of 1881), sections 2, 4, 5, 12 ami 90, 
were referred to. ; ; 

As to the advantages to the plaintiffs of their being rud merely 
creditors, but legatees with a spccitic charge on tho testator’s 
estate the arguments and authorities cited in the judgment of 
the High Court on .appeal were adopted ; audthat judgment, it 
was submitted, should be affirmed. 
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Levetty K, C'., replied;, referring to Grakm v. DmmmondP | 
Mead V. Lord Orrery-^ i m.di Taylor Mawhim^h {Lmielwerhy 
K. 0., with reference to the two last named cases cited In re 
and In re The Alms Corn CJiarUy^-^\'\ 

1908s Inly 21st : — The judgment of their Lordships was 
delivered by — 

SiE A]s' DREW ScOBLE The facts relating to this appeal are 
not in dispute, and may be shortly stated. 

Somji Parpia died on the 15th February 1885. He left eight 
sons^ four by his first v/ife (hereafter called the elder sons) and 
four (hereafter called the younger sons) by his second wife 
Labai, who also survived him. By his will, he left all his 
property to his elder sons, subject to a charge of Rs. 30,000 in 
favour of his widow Labai and his younger sons. Both Courts 
in India have found that this legacy was charged upon the 
property in suit, and their Lordships agree with this decision. 

After their father’s death, the elder sons entered upon large 
business transactions, under the style of Somji Parpia & Co., 
* and in the course of their business became indebted to the Bank 
of Bombay in respect of advances on bills drawn by the firm in 
Bombay upon a branch of the firm at Indore. To secure these 
advances, the elder sons, on the 1st September 1890, deposited 
certain title-deeds relating to the property in suit, by way of 
equitable mortgage, with the Bank ; and on the 12th of January 
1899 the Bank obtained from them a ^formal mortgage of the 
same property, to secure the repayment of Rs. 52^000 in respect 
of bills then due or to become due drawn by the firm on their 
Indore branch. It is not disputed that this debt %vas a debt of 
the four elder sons in respect of their own business, and that the 
legacy to the widow and the younger sons' was at the time, and 
still is, unsatisfied. 

The property comprised in the mortgage consisted of a house 
in Bhaji Pala Street and a piece of land in the Falkland Road, in 
the City of Bombay, to both of which the mortgagors declared 
themselves to be entitled, but both of which had been specified 
(I) [1896] 1 OK 968 (974). (8) (1803) 8 Yes. lun. %Q% 
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by their father Somji Parpia, in his will^ as subject to the charge 
of PiS. 30,000 ia favour of his widow and yfmnger sons* I'hls 
will was not among the doeiimeats of titde deposited with the 
Bank, but the root of the title to the IioiiJso in Jllaiji ToJa, Street, 
the more valuable of the two properties, was indicated in the 
will of Meeiiabai^ widow of Somji Parpiahi fatlier Dhiinji 
which was deposited. From this it aj’jpeareri. tliat the Inn iso had 
been the joint property of the two brothers, and if the BiiiiKs 
legal advisers had made any investigation of title, fclnoy onist 
have enquired how Somjihs share had conic to tlie mortgagors, 
and in this way obtained cogiuzancc of his wil], of the 
charge on this portion of his estate. But they iiuidc no 
and appear to have assumed that the niortggigors were the 
absolute owners of the property mortgagcih It is nt»t siigge,stcd 
that the mortgagors practised any coneealiiieEfc of tlie real fiicis of 
the case ; and if they had been asked about their fafclier^s will, it 
is to be presumed that they would have given mi honest answer. 

Nor is it suggested that the younger sons had any knowledge 
of the dealings of their elders with the Bank. But when fciit* '* 
Bank advertised the properties for sale, they filetl this suit in 
order to establish the priority of their charge over thrs inortgage 
to the Bank, And the only question in this appeal is wliether 
they are entitled to such priority. 

' Mr. Levettj inhis^able argument for the appellants, cojiteridcd 
that, under the will . of Somji Parpia, i!ic mortgagors were 
residuary legatees ' as- well as executors, and he relied upon a 
liassage in the judgment of Romer, J., in Grafmm ?. 
in which that; learned Judge says (at p. 974«) :~ 

it, is if an ezeentor who i>; lilso rehidutirv lygal'ce 
sells or mortgages an asset of the testator, for valuable c(msiiie,ratio}i. to a fumm 
^,who lias ;n 0 notice, of the exisfc^^ of nnsatisfied debts ol the testator, or of any 
gi'ouiKl which rendered it improper for the executor so to deal wiili, ibo 
that personas purchase or mortgage is valid against any imsatislkid t.i'eilitor of 

But this does not dispose o£ the present case. Here tiie'plaint- 
iifs are legatees, and , the distinction between creditors and 
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legatees is well pointed out in Spence's Equitable Jurisdiction/' 

said^;— 

A mortgage by an executor, wlio is abo residuary legatee, to secure liis 
private debt, may bo set aside even at the suit of a pecuniary legatee, for the 
nature of the claims of legatees, they taking under the will, may be ascertained : 
blit as to creditors it is diffcTent; if a reasonable time has elapsed since the 
death of the testator, and then the executor deals with the residue as Ms own, the 
purehaser may, in the absence of notice to the contrary, assume that the debts 
have been paid, or that there are other assets for payment of the debts if any ; 
therefore the moidgagee wuiild be safe as against creditors.’’ 

Moreover^ in this casoj, the mortgagee bad constructive notice, 
and has only himself to thank if his position is not safe; for had 
he taken the slightest pains to investigate the title of the mort- 
gagors he must certainly have discovered the charge created by 
the will of Somji in favour of the widow and her sons. 

It was also contended that by the terms of the will the legacy 
was to be made up and paid within six years after the testator's 
decease ; that this period would have expired in 1891, eight years 
before the date of the mortgage ; and that, assuming notice of 
the will on the part of the Bank, the Bank was entitled to 
assume that the executors were acting with the consent of the 
legatees* Lapse of time is, no doubt, a circumstance that may 
be taken into consideration in cases of this kind ; but having 
regard to the fact that, in this case, two of the younger sons were 
still minors when the title-deeds were deposited with the Bank, 
and that continued possession by the elder sons was not incon- 
sistent with the purposes of the will, their Lordships agree with 
the Court below in holding the rights of the parties unaffected 
by this circumstance, 

The case of hi re (^tmles Estak^^'^ bears a strong resemblance, 
in its facts, to that now under consideration. There the 
testator's son deposited with a Bank three leases to secure his 
own overdrawn account. The Bank dealt with him as absolute 
owner, and eventually proceeded to sell the leaseholds ; whereupon 
the testator's daughters claimed to be placed on the schedule as 
encumbrancers in respect of unpaid legacies, and their claim was 
allowed* In delivering judgment^ FitzGibbon, L. J., says %— 

(i) (1886) U h. B. 17 Ch* B. 361. 
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“ Tlic Bari dealt with hiia (the mortgagor) as, and in his capacity ot, an 
individnal owner-not an executor, but a person pledging his own property 
for his own debt, giving as security his own interest for his own purposes. 
Under such circumstances the Bank can, in my opinion, have no better lit o 
than that which its creditor reaUy had in the capacity in which he was tolt with, 
iinniely, as beneficial owver, i.e., as residuary legatee. ' 

Their Lordships agree with the learned Judges of the High 
Court of Bombay that the claim of the first four respondents 
(the younger sons of Somji Parpia) (must prevail over the mort* 
eao-e to the Bank and the title of its transferee, Dwarkadas 
Dharamsey, and they will humbly advise His Majesty that this 
appeal should be dismissed, and the decree of the High Court of 
the 14th April 1905 confirmed. The appellants mu.st pay the 

coi 5 ts of the appeal. _ _ 

■ Appeal dumissecL 

Solicitors for the appellants :~Camemi Kemm. Co. 

Solicitors for the respondents •.—Bawle Johistom Co. 

J. V. w. 


CRIMINAL EEEERENCE, 

Befora Mr. Justice Ohaudarnrhar and Mr. Justice Aston. 

EMPESOE ». DHONDU bin KRISHNA KAMBLYA.* 

Workman’s Breach of Contract Act {XIII of ISSO), sections 1, J Summary in- 
quiry into an offence pmishahle under the Workman’s Breach of Contract 
Act— Court Fees Aet{YII of 1870), section 01— Court fee on, petitimb of 
complaint— Liability of the workman to pay. 

An offence under the Workman’s Breach of Contract Act (XIII of 18S9) 
cannot be tried summarily. A penal enactment must be construed strictly. 
The proceedings of the Magistrate, under the Act, up to and incliisiro of tlia 
passing by him of an order for either the repayment of, the advance or perform- 
ance of the contract do not constitute a trial for any offence as defined in the 
Criminal Procedure Code. 

In a proceeding under the Workman’s Compensation Act where the workman 
admits the advance and repays the same it is not competent to the Magistrate to 
make him pay to the complainant the Court fee paid on tho petition of complaint. 


^'Crimiaal Beference Ho» 142 o! 1903* 
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This was a reference made by Mr. J.'K/KabraJij District Magis« 
rtr ate ;;,of '^Batnagi ti.;:"' 

The reference was in the following terms : — 

1. In this ease the coffiplainant Gharu Kama Pilankar complained that the 
accused Dhondu bin Krishna Kamblja having agreed to serve as a Kbalaslii on 
the complainant’s ship on condition of his paying him Bs. 25 in addition to 
food for a season o£ 7 months, received Es. 3 in advance ; that it was agreed 
two rupees more would be given to the accused at the time of sailing ; that the 
accused wantovl the balance earlier which the complainant refused to pay ; 
however the complainant paid Min two annas in the interval ; that the accused 
worked for 3 days on the ship and left the service and thus committed a breach 
of contract of service punishable under section 2 of Act XIII of 1859. The 
accused almost admitted these allegations and stated that in consequence of the 
ill-treatment by the tindal of the ship employed by the complainant he left the 
service. The Magistrate held the accused liable for the breach of the contract, 

2. The accused was summarily tried and convicted of the breach under 
section 2 of Act XIII of 1859 and ordered by Mr. A, B. Ghitre, Magistrate, First 
Glass, Eatnagirl, to pay the complainant Es.3 and anims 2 advanced by him in 
addition to Es. 1-4*0 on account of the expenses incurred in the prosecution by 
the complainant. 

3, The order awarding the expenses in the prosecution made presumably 
under section 31 of the Court Fee Act o.s well as the conviction are considered 
illegal and are recommended to be quashed and the whole amount awarded to be 
ordered to be repaid. 

4, The conviction is considered illegal inasmuch as the ease cannot be tried 
summarily, and enquiry to be made under section 2 of Act XIXI of 1859 nob 
being an enquiry into an ofFonee which may be tried summarily (I. L. E. 4 Mad. 
234). The order about the payment of compensation ia considered wrong on the 
ground that according to section 2 of the Act, the Magistrate is to order only 
the repayment of the money advanced or such part thereof as may seem to the 
Magistrate just and proper (High Court Euling 2 of 1891). Further, according 
to the same soction ili'j workman must he shown to have wilfully and %vithoiit 
lawful and reasonable excuse neglected or refused to perform the work contracted, 
but from the papers of the ease it does not appear that the Magistrate lias found 
this to be so. 

The reference caine op for disposal before Ghandavarkar and 

Pmb fJURiAM,‘^The question whether an offence- under 
XIII of 1859 can be tried summarily has been answered in the 
ajffirmative by the Madras High Court in, Iw re Higgim (Weirds 
Criminal Rulings^ p. 466) and by the Allahabad High Court in 
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Queefi Ampress v, Indarjit and in the negative by the former 
Court in another case, Tollard v, Molhial We prefer to follow 
the ruling last cited. A penal enactment must be construed strictly 
and it appears to us that under Act XIII of 1859, sections 1 and 
2, the proceedings of the Magistrate up to and inclusive or 
the passing by him of an order for ' either the repayment of the 
advance or performance of the contract do not constitute a trial 
for any ofience as defined in the Criminal Procedure Code. 
Where there has been a wilful neglect or refusal on the part of a 
person to perform Ins part of the contract, the Statute enables 
the Magistrate to give at the option ol: the complainant to such 
person a UmiB pmniientim by ordering him either to return the 
advance or perform the contract. If he obej^s the order, he 
commits no offence. It is only when the order has been disobeyed 
that there is ^‘^an act or oihission, made punishabled^ by the law 
and falling wdthin the definition of offence in the Criminal 
Procedure Code. The Magistrate has only then Jurisdiction to 
deal with the disobedience of his order and sentence the person 
who has disobeyed to imprisonment. 

There is no doubt this to be said for the contrary view ,that, 
having regard to the recital in the preamble that ^‘'it is just and 
proper that persons guilty of such fraudulent breach of contract 
should be subject to punishment/^ and to the provisions of 
section 1 enabling the party aggrieved by such breach to ma.ke 
a complaint to a Magistrate and the Magistrate to issue a 
summons or warrant, it was the intention of the Legislature to 
treat such fraudulent breaches as offences,^’ and that, though the 
punishment provided is only for disobedience of the Magistrattds 
order, yet it is in reality punishment for the fraudulent breach. 
This view of the Act has been suggested in Qiiee'^i-Empreis w 
Tiattapan There is no express decision of this Court on the 
point, but had that been the intention of the Legislature they 
would have said that the punishment provided was for the 
fraudulent breach itself, not for disobedience of the order of the 
Magistrate. 

(1) (1889) 11 AlU 262. (2) (1881) 4 Mad. 281. 

(3) (1^7) 20 Mad. 235, 


The order of the Magistrate awarding the expenses of the 
prosecution is illegal (see Ir/q'ieTatriss Budhio Bevu) As was 
held there; the repayment to the complainant of the Court fee 
paid on his petition of complaint could only be ordered 
addition to the penalty imposed upon the person complained 
against and no penalty could be ' imposed till the person 
complained against had disobeyed the ordei’ for the payment 
of the sum advanced to him. 

As the person complained against admitted the advance made 
to him and agreed to repay it and has repaid it^ no prejudice can 
be said to have been caused to him by the summary trial held by 
the Magistrate and we decline to interfere with that part of the 
order which directed repayment. But we set aside the order as 
to Rs, and direct that the complainant do refund it to 

Dhondu bin Krishna Kamblya. 

B. B. 

(1) (1891) On. Bill. No. 3 : TJarep. Orl. Cas, 531<. 


CRIMINAL RBEEIIENOE. 

Before Mr. Jiistioe Ckandamrhar md Mr. Justice Heaton* 

' EMPEROR BALU SALXJJL^ , ; 

Wovhniaifs Breach of Oontraot Act {XIII of 18 d9) — Inciiiiry under the 

Act'^Bwmmmnj trial not permissiUe. & 

An oifenca tinder the Workman’s Breach of Oont-raot Act, 1859, cannot ho 
tried siiDimarily. 

Emperor Y. Dhondu XrlshiaA\ followed. 

This was a reference made by F. J. Varley, Acting Sessions 
Judge of Ahmednagar. 

The reference was in the following terms $-*»» 

2. (i) The facts out of which this reference arose are that the accused Balii 
Saluji passed a nohirnama to do certain weaving work, in consideration of a 
simi of Bs* 99, which he wilfully and without lawful excuse failed to perform. 

(ii) Mi% R. B. Phansalkar, Magistrate, First Class, Sangamner, who tried the 
case under Act- XIII of 1859 directed the accused under section 2 to repay 

A^ Orimiiial Beferenco No. 92 o£ 1908. 

(1) (1901) miie p. 22 : 6 Bom. L. R. 255. 
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Es, 99 to the complainant within 15 clays. Tbe accused having failed to comply 
with tliG order has been sentenced by the said Magistrate to two months 
rigorons imprisonment or until such sum has been sooner paid* 

(iii) Summary nature of the trial, 

(iv) Reasons. It has been laid clown in Mnperor v. Bhonclu reported at 
6 Bom. L. B. 255, that offences under Act XIII of 1859 are not triable summarily* 
The practice of the Magistrates in this district yaries considerably, i.t the time 
when the reported reference was made, the contrary view was not pressed upon 
the attention of their Lordships who heard the reference. They say We 
prefer to follow^ I. L. E. 4 Mad. 234,” while saying ‘‘there is no doubt this to be 
said for the contrary view ”... that the preamble seems to prescribe 
punishment for fj^audulent breach of contract# 

The District Magistrate has appeared through the Piiblio Prosecutor and 
adduced the following considerations for the contrary view : — 

(i) The v;ord “ complaint ” is used in section 1, and complaint is defined in 
.section 4, Criminal Procedure Code, as “an allegation made to a Magistrate wdth 
a view to his taking action under the Criminal Procedure Code ” Had tlio 
breach boon merely disobedience of the Magistrate’s preliminary order, the word 
“ application ” would have been used. 

(ii) It is the practice of some Magistrates to pass preHminary order wdillo 
some make the order and penalty on failure to comply in one and tho same 
order, the latter seems to be justified by the fact that the wording of section 2 
is not disjunctive. “And, if . . 

3. The following considerations appear also to the Court to have weight. 

(i) The penalty is 3 months’ imprisoiinmnt and this is within the limit of 
summary jurisdiction. 

(ii) The order is conditional “ or until siieh sum of money be sovoaev iVud ” 
SO the workman is not prejudiced. 

(ill) Summary jurisdiction is exercised by Magistrate.s of experieuoo, and 
they only take action under Act XIII of 1859 -when the case is a clear one# 
If a regular procedure be prescribed, the object of the Act- will be? largely 
defeated, for an element of delay will be introduced, and the remedy of masters 
and employers will be a>slspeedily obtained through the Civil Courts, i hough tho 
Act w^as designedly framed fe avoid the nocessity of resorting to tho Civil 
Courts. 

4. The necessity for making this reference arises as it is desirable to liavo 
the point cleared up dednitely, whether oases under the Act XIII of 1859 can 
be legally tried in a summary manner or not. 

The reference was heard hj Ohandavarkar and Heaton^ JJ. 

If# B» Ohmlal^ Goyemment Pleacleib for the Crown# 


Pbu CVRlA2T.~The law enunciated in Emperor v, Eliondti^^ 
oiiglitj we thinks to be followed. It is in accordance with the 
rule of construction applicable to an Act, such as Act XIII of 
1859. That rule is well e^^plained by Lord Herscliell in Eerhj 
Corpofatdon v» EerlpHlire County Comeil^-K The action there 
was a proceeding in the County Court under the lOth section of 
the Rivers Pollution Act, 1876^ under which a County Court 
Judge had power to order any person to abstain from polluting 
a river and the said person might be required to perform that 
duty in the manner specified in the order. If the order w'erc 
disobeyed^ the County Court Judge had jurisdiction to impose a 
penalty not exceeding £50 a day^ as he should think reasonable. 

As Lord Herschell says in his jadgment, the proceeding in 
which the County Court Judge orders any person to abstain 
from polluting the river and requires him to perform that duty in 
a specified manner is not a penal proceeding, because ‘^^all it can 
end in is an order under siieli terms and conditions as the County 
Court Judge thinks reasonable to prevent or abate a nuisance/'^ 
Then his Lordship goes on ; The Legislature has provided 
that if that order is disobeyed then the County Court Judge may 
impose a penalty . . . That is a separate and independent 
proceeding. It is true it is taken, as it is said, in the action or 
the proceeding, but it is really a separate proceeding in which 
the penalty for disobedience is imposed 

This Court, therefore, quashes the orders in this case. The lower 
Court will be at liberty to take fresh proceedings according to 
;'law. 

Onfer set aside, 

11 . lU 
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APPELLATE 01 Vlt. 


jjejore Mr. Justice Uaickelor aiKl Mr* Justice CJiciubah 

■ Thb TEUSTEES por the IMPEOYEMENT op the CITY of BOMBAy, ■ v ■; 

APPELLA.KTS, V, EAESANDAS NATHU and OTIIEUS. EESPONDEN/b. '■ 

Coi?ipulsory aepibisitioy^ of lo>nd — Gompe'/isutioTi 3ietliod of hypoilictlcub 
development foT fixing voJvjS of land to he ctccjuwcd '’Charges cis to the costs 
of the sp6CutuiOT’’''''“Compevhsciition hci&cd on sales of lands into suitable building 
olteS’’“'’The two methods employed in con/ unction and prodvxing tne same 
result* 

The method of hypothetical development is open to the objection that it 
involves or presupposes the interniediation of a third person, called the specu- 
lator or exploiter, that is to say, a person who purchases the land wholesale from 
the claimant in order afterwards to sell it retail for building purposes. 

The value of the ^and to the owner is what must be regarded^ and that is the 
price which it will fetch if disposed of on most proiitable terms. The owner is 
not to he deprived of the most advantageous way of solliiig his land by reason 
of the fact that it is subject to immediate acquisition. If the sale of the land 
in building sites is impossible except through the speculator, then, no doubt, 
allowance will have to be made for the profits, costs and other charges of the 
speculator. But the claimant is not to be debited with these expenses iinlcss 
the introduction of the speculator is a commercial necessity. And there is no 
necessary reason why the claimant should be driven to have recourse to the 
speculator for a business which he can do for himself. 

‘When compensation is fixed on .the general principle of a sale of the land 
split up into parcels suitable for building, it is not only necessary but 
inappropriate to make a special deduction on account oi the small area marked off 
for the roadwmy. 

Whore the method of hypothetical development Is employed for assessing 
compeiiBation in conjunction with the method of ascertaining the present value 
of the land by reference to the prices realised by the sale ox neigliboiiring lands, 
and the consequence is that the two methods lead to very much the same result, 
it folio not only that that result is entitled to so much the greater degree of 
confidence but also that the method of hypothetical deyelopment is itself 
corroborated. 

In the method of arriving at a valuation of land by reference to prices realis- 
ed by sales of neighbouring lands, it is plain that no evidence of former sales 
can be obtained which shall be precisely parallel in all its cmcumstaiices to the 
sale of the partictilai" land in question. Differences small or great exist in 

^ Hrst appeal 157 of 1006. 




29 


VOK XXXIIL] 

various coiiditioos, and what p.recise allowancD should 1}3 made for these differ- 
ences is not a matter vrhicli can be reduced to any hard aud fast rule, 

Appeal from the decision of the Tribunal of Appeal, consti- 
tuted by the City of Bombay Improvement Act (Bombay Act IV 
of 1898). 

The facts are set forth in the judgment. 

IloherkoR and JarcUne (with Ctmo/orcl, Brown Co,) for the 
appellants, 

luverarit'^, Sekdvad and JinnaJi (with Nann & Co) for the 
respondents* 

Batcheloe, J, This is an appeal by the Trustees for the 
Improvement of the City of Bombay against an award of the 
Tribunal of Appeal appointed under section 48 (8) of Bombay 
Act IV of 1898. 

The area of the land taken up is 5,576 square yards and the 
Special Collector awarded a total sum of Rs. 65,511-2-0, On 
reference to the Tribunal the Tribunal has increased that award 
to a total sum of Es, 87;79S, This works out to jan average of 
Ks, 15-1 1“0 per square yard according to the present appellants^ 
and to a fevv annas less accordiog to the respondents. With this 
small difference we are not farther concerned, and the real ques- 
tion before us — when ail is said and clone — amounts to this •. Is 
the allowance of Rs. 15-11-0 per square 37ard shown to be 
excessive? 

Apart from the general principle which restrains a Court of 
civil appeal from interfering with any decree unless it is satisfied 
that that decree is wrong, we have here two special considerations 
which should deter us from lightly disturbing the award under 
appeal. One of these considerations is that the matter in dis- 
pute is one where absolute precision or mathematical accuracy is 
not attainable ; and the other consideration is that the Tribunal 
of Appeal has acquired long aud valuable experience in these 
matters of valuation, with wdiich alone the present controversy 
is concerned^ Upon this point we follow the principle enunciated 
by Sir Lawrence Jenkins in Amndrav Vina^alc v. Seer ef my of 


ISOS. 


The 

Teustees 

Imfeove- 
MENT or THE 

Bombay 

f. 

IvARSATS’DAS# 


so 


THE mDIAH LAW BIPORTS. [VOL. XXXIIt. 


1008. 


Thb 

Teusodess 

■i’OB THE 

Im'pko?e- 

BEN1? OF THE' 
City of 
Bosibay 

V* 

:'Kaesa:keas. : 


SlaieS^'^ And the result is that before interfering with the awards 
we must be dearly satisfied that it is substantially erroneons. 

/ Now' the Tribunal has grounded its decision largely upon. ' the: 
footing that the land under acquisition is conceived to have been 
kid out in small plots for building purposes^ inasmuch as that 
admittedly is here and now the most profitable method for the 
disposal of such property as this. It was admitted before the 
Tribunal that the land should be valued as laid out for building 
purposes in these small plots, and should not be valued merely 
as one integral parcel of land. 

The method adopted by the Tribunal has been described as the 
method of hypothetical development. And for the purposes of 
this case, we will adopt that description ■without pausing to 
investigate its accuracy. Now the objection offered to this 
method is-~as we understand it— that it involves or presupposes 
the intermediation of a third person whom you may call the 
speculator or exploiter^ that is to say, a person who purchases 
this land wholesale from the claimant in order afterwards to sell 
it retail for building purposes. 

The whole ease of 'the appellants, as it seems to us, depends 
upon this presupposition being made good ; and in our opinion 
it is not made good. The value of the land to the owner 
is what must be regarded, and that is the price which it 
will fetch if disposed of on the most profitable terms. There is 
no doubt that here, as we have said^ the most profitable method 
of disposing of it is to lay it out in small parcels for building 
sites. And the owner, it seems . to us, is not to be deprived of the 
most advantageous way of selling his land by reason of the fact 
that it is subject to immediate acquisition. If the sale of the 
land in building sites is impossible except through the speculator, 
then no doubt allowance will have to be inado for the profits, 
costs and other charges of the speculator. But the claimant is 
not to be debited with these expenses unless the introduction of 
the speculator is a commercial necessity. And for our own part 
we can see no necessary reason why the claimant should be 

U) (X905) ^9 
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driven to have recourse to the Bpecnlator for a business which he 
could do for himvself® 

It is true of course that^ on the case w& are now putting, we 
are assuming a sale which could not be completed in a clay. But 
the Tribunal of Appeal has made ample allowance for this con- 
sideration and has reckoned a period of tvfo years as the period 
which •would be required for the completion of the sale. Upon 
this footing it has written back the total sum for one year at 6 
per cent, which seems to us to give an adequate provision for 
the period over which the realisation of income will be spread. 

When this deduction is made^ we are of opinion that the 
resulting figure does give us the present market value of the 
laud of the claimant, subject of course to such minor expenses 
as would be incurred by advertising, planmaking, etc., for which 
Es. 600 have been allowed by the Tribunal, 

Complaint- was made that no separate allowance or deduction 
had been made on account of the passage or roadvray shown in 
the plan. But if we are right in the foregoing obser\^ations 
upon the general principle adopted by the Tribiinab we do not 
think that this particular argument of the appellants has any 
weight, for when once you have adopted the general principle of 
a sale of the land split up into parcels suitable for building, it 
appears not only unnecessary but inappropriate to make a special 
deduction on account of the small area marked off for the road*- 
way. For the Tribunal has found that the whole site is worth 
to the claimant Rs. 1 5-11-0 per square yard over all, and in that 
whole site is included the area set aside for the roadway. The 
evidence shows not only that this point was not overlooked by 
the Tribunal, but also that it is not unusual for the purchaser of 
a plot adjoining the road^Yay to pay for half the roadway, as 
well as for the site actually available for building. 

So much then as to this special method of valuation which the 
Tribunal in this instance has invoked for its assistance. But it 
is important to observe that the Tribunal has not relied exclu* 
sively upon this method. It has employed this method in con- 
junction with the method of ascertaining the present value of the 
land by reference to the prices realised by the sale of neigh™ 
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bonring lands. And since the conser|nenee is that these two 
methods lead to very much the same result^ it follows not only 
that that result is entitled to so much the greater degree of 
confidence^ but also that ' the- .method of hypothetical develop™ 
ment is itself corroborated* 

V/e have looked into '.-the evidence as to ' sales of,, 
bonring laiids^ and we -.have considered the arguments addressed 
to us on this point by Counsel, but it is notj, we think, necessary to 
examine that evidence again iu detail., ' It is ' plain that no evidence 
of former sales can be' obtained which shall be precisely parallel 
in all its circumstances to. the sale of this land in reference. 
Differences small or great exist in ■ various conditions, and what 
precise alio m^ance should be made for these differences is not a 
matter which can be reduced to any hard and fast law*' It will 
suffice, therefore, for us to say that upon a general consideration 
of all the circumstances which have been adduced, we are of 
opinion that the neighbouring sales afford ample support for tlio 
.view which the Tribunal ultimately took. 

Only one point remains to be noticed and that is as to tlia 
allowance of Its. '1,330 for damages under — as the judgment 
goes— sub -section 8 of section 23 of the Land Acquisition Act 
After reference to ', the President of the Tribunal and upon 
consideration of the'general language of the judgment, wo iiro 
satisfied that sub-section 3 was misquoted for siib'Sectioii 4, 
and that the damages given were given not on account of 
severance as such,' font by reason of the acquisition Imving 
injuriously affected the claimants other property* Of this injury 
there is, we think, sufficient evidence in the deposition of witness 
Raghunatli and in the map itself, Exhibit (d. And nothing has 
been said which would justify us in reducing the sum which the 
Tribunal has awarded upouithis head. 

The result therefore is that this appeal must be dismissed with 
costs. 
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CRIMINAL EEVISIOK 

Before Ghief Justice Scott and Mr* Justice Knight. 

EMPEBOE 2;. BHAUSING BHUMALBIKa.’^ 

Cnminal Frocediire Code {Act K of lS9S)y tec. 106 {3)'~’^Order to furntah 

security— Order can he passed hy the appeal Court — Jurisdiction of the 
■ appeal Court. 

Section 106, clause 3, of tlie Criniinal Procedure Code (Act Y of 1898) makes 
it clear tkat the order for security may he made in appeal whether the original 
Court had jurisdiction to pass such an order or not. The word also” in the 
clause plainly implies that the order may he independently made by those Courts 
as well as by the original Courts in the first clause ; and it is neither suggested 
nor implied that the powers of the original Court should in any way control or 
limit those of the appellate or revisional authority. 

Mahmudi Sh&ilch v, AJi SheihhOh \ Muthiah Chetti v, EmperoviJ) and 
Baramasha Pillai ¥. Emperori^^ dissented from» 

Dorasam Naidu y. BmperorOd^ referred to with approval. 

This was an application for revision under section 435 of the 
Criminal Procedure Code (Act V of ISQS), from an order passed 
by E, G. Turner, Magistrate^ First Class, of Yeola. 

The accused with eight others was tried by the Second Class 
Magistrate of Yeola for rioting and causing hurt, offences punish- 
able under sections 147, 323 and 325 of the Indian Penal Code 
(Act XLV of 1860). The Magistrate convicted the accused of 
offences under sections 174 and 323, and sentenced him to undergo 
simple imprisonment for 15 days. 

On appeal, the First Class Magistrate of Yeola altered the 
conviction to one under section 323 of the Indian Penal Code, 
reduced the sentence to simple imprisonment for five days, and 
ordered the accused, under section 106 of the Criminal Procedure 
Code (Act V of 1898), to execute a bond of Rs. 10 0 with one 
surety in like amount to keep the peace for one year* 

The accused applied to the High Court. 

i¥, F. Bkat^ for the applicant. 

Criminal Application for Bevision Ko. 84 of 1908. 

(1) (1894) 21 Cal G22. <3) (1906) 20 Mad. 43. 
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Scott, 0* J , The petitioner, with eight other persons, was 
charged with rioting and causing hurt to the complainant, _ under 
,:sections ':147,'323 and 825 of the Indian Penal Code, in. tlie Coiirt^:: 
,of the Second Class Magistrate of Yeola, and was coiivieted, iiader . 
sections 147 and 825 of the Code and ^ sentenced to simple 
imprisonment for fifteen days* 

The petitioner then appealed to the First Class Magistratej 
who altered the conviction to one under section 328 and reduced 
the sentence to five days^ simple imprisonment and under 
section 103 of the Criminal Procedure Code directed that the 
appellant should execute a bond of Rs. 100 to keep the peace for 
one year. 

The petitioner now applies to us in revision to set aside the 
order for execution of a bond contending that the Court had no 
jurisdiction to add such an order to the sentence of the Second 
Class Magistrate. 

We cannot accept that contention, Section 106 of the Criminal 
Procedure Code authorises such an order whenever any person 
is convicted of an assault by the Court of a Magistrate of the 
First Class and such Court is of opinion that it is necessary to 
require the execution of such a bond. Both conditions are 
fulfilled in the present case, for the order of conviction under 
section 323 was passed by the First Class Magistrate and his 
opinion was that the bond was. necessary. 

It lias however been contended that such an order cannot be 
made in appeal and in support of that contention the following 
cases have been cited: MalmuM Bheikh v. Aji SkeilcM^i ; Mwlhmh 
Cheiti V* and Faramasiva Pillai v. Bmperor^^^K 

We are not prepared to'accept the construction placed upon 
section 106 in those cases. We think that clause 8 makes it 
clear that the order for security may be made in appeal whether 
the original Court had jurisdiction to pass such an order or not. 
The clause runs W An order under this section may also be 
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made by an appellate Court or by tbe High Court when eser- 
cibiiig its powers of revision/^ the also plainly implying that 
it may be independently made by those Courts as well as by the 
original Courts specified in the first clause ; and it is neither 
suggested nor implied that the powers of the original Court 
should in any way control or limit those of the appellate or 
revisional authority. In support of this view we may refer to 
tbe judgment reported in the case of Dorasami Naid%b v. Emperor-^'^^ 
which throws doubt upon the correctness of the decisions above 
mentioned^ We may say that we entirely concur in the reason* 
iiig of the latter part of that judgment. 

For these reasons we dismiss the application. 

R. 11. 

(1) (1906) so Mad. 185. 
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Before Mr* Justice Batchelor and Mr* Justice Clmuhal* 

XATHU PIEAJI MAEWADI (cEiouiTAL PLAiNTirr), Appellant, v* 
UMEDMAL GADUMAL (original Dkpesdant), Respondent.^^ 

Practice — Allegations hy parties at trial — Case determined 
on those all egations — Making a new case in appeal, 

A litigating party can only succeed secundum allegata et prohatai and the 
Courts slioiild check the tendency of defeated litigants to evade their defeat by 
devising a new case which was never set up when it should have^been set up. 

A Court of appeal is not justified in exposing a party after he has obtained 
his decree to the brunt of a ne^v attack of which he had never had notice during 
the hearing of tbe suit. 

Secokd appeal from the decision of B. 0. Kennedy, District 
Judge of Nasik, reversing the decree passed by B. R, Mehendale, 
Joint Subordinate Judge at Nasik. 

Suit for declaration that defendant was not entitled to posses- 
sion of land® 

The land belonged originally to one Piraji Marwadi, who died 
leaving a widow Gangabai. In 1887 Gangabai sold the property 
to one Dewrao, who sold it to Balvantrao in 1893. Balvantrao 
in 1893 and 1895 mortgaged it to Gadumab the defendant. 

Meanwhile, Nathu Piraji was adopted by Gangabai in 1881, 


VM* 

JvJg 22, 


^ Second Appeal No» 227 of 1907« 
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In 1897, Nathu Piraji (plaintiff) sued Balvantrao to recover 
possession of the property* Gadiinial was not a party to that 
litigation,' N athii' Plraji got a decree in 19.03 against , Bai vaiitrao,. 
in attempting to execute which he was obstructed by Gadumal. 
Xathu Piraji filed this^ suit to recover, possession from;' Cjadiimal, 
alleging that the property was his ancestral property. 

The defendant denied that he v/as bound by the former pro- 
ceedings; and contended that his equitable right to retain 
possession had matured, and that the debt due to the defendant 
must be paid off* before plaintiff could recover. 

The Subordinate Judge held that the mortgage was proved, 
that the defendant was not barred by the former suit, that the 
claim was not barred, and that the plaintiff* was entitled to recover 
possession with mesne profits for the period he had been dis- 
possessed by defendant. 

On appeal, ther District Judge remanded the case to the Siib« 
ordinate Judge for the determination of the following issues:— 

1. Was the sale by Gangabai to Dewrao invalid as against 
the present plaintiff? 

2. If not/ what is due on the mortgage ? 

The-^ Court on remand found the first issue in the negative and 
found that Rs. 7,266 were due. 

These findings were certified to the District Judge who reversed 
the decree and dismissed the suit, on grounds which were expressed 
as follows : — 

‘‘ From the facts of the present case and from the positioii of the parties it is 
clear that what was required was that the plaintiff should show tliat he was the 
adopted son of Piraji and that the property in suit was part of Piraji’s estate 
and that it was part of the estate dealt with hy the guardianship order of 1 S 85 . 
TJntiLthese facts were made out the case of the plaintiff against the present 
defendant was not in my opinion established. It did not oceur to me that 
anything more than the merest formal proof of these facts would be necessary 
or Indeed that they would be soriously contradicted and luy sole reason for 
remanding the case was that there might be some proof of these points which 
the lower Court had in my opinion wrongly held to be proved by i.bc judgments 
in tbe cases between the present plaintiff on the one hand and Dewrao and 
Balvantrao on the other. Ho such formal proof has ho'woyer been adduced and 
accordingly it is not shown that plaintiff was the adopted son of Piraji, and 
that the property in suit could, not be dealt with effectively by Gangabai. . . 
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111 the absence o£ any evidence J must hold that plainti^ has not shown that 
he is entitled to recover from the present defendant. But I note that assuming 
the judgments referred to, to be admissible as proving the status of plaintiff^ I 
should hold on them that Xathii was the adopted son of Piraji, that the property 
in suit was dealt with by the guardianship order and that Gangabai’s alienation 
to Dewrao and consequently the subsequent transfer to the present defendant 
were ineffeetive, and that accordingly the plaintiff is entitled to recover. 

Meanwhile I must reverse the order of the lower Court and dismiss the suit 
with costs.” , 

The plaintiff appealed to the High Court. 

Imerariti/, with J?. R. Besai^ for the appellant. 

Rolerkon^ with 8* 8, Paihar^ for the respondent. 

BatcheLOE^ J. : — The first question raised in this appeal turns 
upon the manner in which the case was dealt with by the lower 
appellate Court; and to appreciate the pointy it will be necessary 
to refer to the pleadings and issues. 

The suit was one to obtain possession of certain land, and in 
the first paragraph of the plaint; the property is claimed by the 
plaintiff as being his ancestral property. Reference is then made 
to certain proceedings in a previous litigation before the High 
Court to which it was said that ihe^defendant had been a party. 

The defendant's written statement contains nine paragraphs 
which traverse various allegations made in the plaint. But upon 
a fair reading of this written statement; we do not find that the 
ownership of the plaintiff’ is anywhere contested. It is true that 
there is a reference to the High Court proceedings in the appeal 
of 1902; but that reference, we think, was merely to rebut an 
inference which the plaint had suggested that these earlier 
proceedings were binding upon the defendant; in the matter of 
the validity of the alienation. This view is supported b}?- the 
fifth paragraph of the written statement in which the defendant's 
case is put upon adverse possession; and it is admitted that the 
lands in suit were formerly in the plaintiff^s family. 

Turning to the issues, we find that there is no issue which 
clearly raises the question of title, and that was the opinion 
formed of the pleadings and issues by the learned Subordinate 
Judge who tried the case in the first instance. We think, there- 
fore, that no question of title was ever raised in the first Court, 



1908. 


Nathtt 

PlEAJI 

Umebmai* 

Gadusial. 


IS" 


TIE INDIAN LAW REPORTS. '[FOR XXXIIL^ 


1908 , 


:NATHir 

PlEAJI 

V. 

UmIDMAIi 

Oabumas. 


When the ease came "before the District Judge on appeal^ the 
District Judge remanded it for decision on this issue 

, ' ;Was the sale by Gangabai to Dewrao invalid, as against ..the' 

present plaintiff? 

, Now that was an issue^ raising a point which ^ had iieveiv. beeii 
raised before, and of which the plaintiff had consequently no 
notice. But the matter unfortunately does not rest therco foiq 
when the Court of first instance makes its return to this order of 
remand^ the District Judge proceeds to discuss and interpret his 
order in a particular manner, which, we think, must have taken 
the parties hy surprise. It was^ he says, the object of this issue 
to raise the questions whether the plaintiff was the adopted son 
of Piraji, whether the property in suit was part of Pirajfs estate 
and whether it was part of estate dealt with by the guardianship 
certificate. All these are points which no doubt might have 
been taken in defence but which ne%^er had been taken and should, 
therefore, not have been allowed to be raised at the final stage of 
the appeal, We do not think that the District Judge was 
justified in exposing the plaintifi' after he had obtained his decree 
to the brunt of a new attack of which lie had never had notice 
during the hearing of the suit. A litigating party can only 
succeed seeimdmt allegata et probata^ and the Court should check 
the tendency of defeated litigants to evade their defeat by 
devising a new ease which was never set up when it should have 
been set up. 

It was endeavoured then to support the decree upon the point 
of limitation. But here we have the concurrent findings of both 
the Courts that the mortgagee’s possession was not continuous 
for twelve years, but had suffered an interruption for at least 
two years. 

The result, therefore, is that the decree of the District Judge 
must he reversed and the decree of the Subordinate Judge 
restored, and the plaintiS must have his costs throughout. 


Decree reversed. 
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Before Chief Justice Scott and Mr, Justice Heaton* 

BHIYSilM DHOYDU PUJAEA (osigiital DsFEiiDANT 14), Appellant, 

■i?. SAKFIAEAM KRISHNA KULKAENI (original Plaintiff), 

I^fESPONDENT/-' 

Hindu Laio — Miiahshara — Liability of sons to pay father's debt — Money 

decree — Appeal by some of the parties to a decree — Decree in appeal final — 

Execution— Civil Frocedure Code (Act XIV of 1882), sections 244, 

252 — Limitatfon Act {XV of 1877), Schedule II, Article 179* 

A money decree obtained against the father of an undivided Hindu family 
governed by the Mitakshara law can he executed after his death against his 
sons to the extent of the ancestral property that has come to their hands even 
if the debt has been incurred for the sole purposes of the father provided that 
it is not tainted with immorality or illegality and if the son against whom the 
decree is sought to be executed as representative of his father takes the objec- 
tion that the debts are tainted vrith immorality, he can do so under section 
244- of the Civil Procedure Code (Act XIY of 1882). 

U'md Hdihising v. Gornan BhaijiO), followed. 

There is no substantial distinction, in regard to questions arising in 
execution, between the position of legal representatives added as parties to the 
suit before decree and legal representatives brought in after decree. All 
questions between them and the decree-holder relating to execution must alike 
be disposed of under section 244 of the Civil Procedure Code (Act XIV of 
1882). 

Where some of the parties to a decree appeal against it, the decree in appeal 
is the dnal decree for the purpose of execution with respect to ail the parties. 

Second appeal from the decision of J. D. Dikshit, Assistant 
Judge of Eatnagiri, confirming the order of K, K* Simavak^ 
Subordinate Judge of Malvan, in an execution proceeding. 

The plaintiif brought a suit against one Dhondu Lala^^ his two 
brothers and other co -sharers, for the recovery of Rs, L2 75-5-6 

* Second Appeal No, 222 of 1908. 

(1) (1896) 20 Bom. 385. 
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due under two money bonds executed by Dliondii Lala alone. 
The plaintiff wanted a decree against all the doiondants alleging 
that Dhondu was the manager of the family and that the debt 
was contracted by him for the joint purposes of tlie whole family. 
At an early stage of the suit Dhondu Lai a died and his sons 
were brought on the record as defendants 14 and 15, The 
Courts on the Slst March 1903^ gave a decree to the plaintifi 
aofainst the assets of Diiondu La!a and dismissed tlio suit aeauist 
the other defendants. The plaintiff appealed against that part 
of the decree which dismissed the suit against tlie other co-par* 
ceners. But his appeal was dismissed. Dliondu Lakds represen- 
tatives^ defendants 13^ 14 and 15 did not appeal against the 
decree against the assets of the deceased. The plaintiff having 
in the year 1906^ that is^ within three years of the date of the 
appellate decree and more than three years after the date of the 
first decree, presented a darkhast for the execution of the decree^ 
defendant 14 contended that Dhondu Lala and defendants 13^ 14 
and 15 were joint and that the said defendants being the 
survivors were the sole owners of the property. IJe further 
contended that the darkhast was time-barred. 

The Subordinate Judge found that the darkhast ^vas in time, 
that the decree-holder was entitled to execute his decree against 
the interest of Dhondu Lala in the properties mentioned in the 
darkhast, that the said interest included the shares of defend- 
ants 13, 14 and 15 and that the decretal debt wms of such a 
nature that the said defendants were bound to pay it. He, there- 
fore, ordered that execution should proceed according to the 
darkhast. 

Against the.said order defendant 14 appealed and the Assistant 
Judge confirmed the decree* 

Defendant 14 preferred a second appeal, 

, _ Boim, for the- appellant (defendant 14): --Our father 

who was defendant 1 died before decree and we and our brothers 
wmre brought on the record as legal representatives of the deceased. 
As the decree was passed against the estate of our father, the 
execution of the decree cannot now proceed against us* At the 
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time the decree was passed our father had no subsisting interest 
as it had already passed to us by survivorship. 

Nestj the plaintiff applied for execution more than three years 
after the decree of the Court of first instance. The application 
was therefore not within time. It was an error to compute the 
period of liinitatiou from the date of the appellate decree to which 
vre were not a party. The parties to the appeal were the plaintiff 
and the other defendants. Therefore clause 2 of the third 
column of article 179^, schedule II of the Limitation Act cannot 
apply. ■ 

Ji. Ko^ajij for the respondent (plaintiff) The liability of 
the sons in execution proceedings is settled by the ruling in Umecl 
Eathking Goman 

[ ScOTT^ C. J, referred to Amar Chandra K7md%b v, Sehah 
Chand CIiQ^odliury^^K’] 

That decision entirely supports our case. The liability of the 
sons taking ancestral property by survivorship can be determined 
in execution proceedings. A separate suit for the purpose is not 
necessary and such a suit will not lie. 

As to limitation the plain words o£ clause 2 of the third column 
of article 179^ schedule II of the Limitation Act must be strictly 
followed. That is n3w the settled rule of the three High Courts 
in India; LalaJimmi llamchandra v. Satgahhamaha'k^\ Kanli 
C/iunder Qoswand v. Bishoswar Goswami Kristnama Cliariar 
V, 31angaumud In Mashiat-Un-’-Nkm v. two of the 

five Judges held the same view^ and the case was distinguishable 
in some respects as pointed out in Kcmti Climdet Gonoami v. 
BkJiemar Goswami 

ScOTT;, C. J. — The opponents in these execution proceedings are 
Hindus governed by the Mitakshara law. The original first 
defendant^ their father, died before decree. On his death the 
opponents were placed on the record as defendants as liis legal 

(1) (UOdj 20 Bom. 3S5. 

(2j (1907) Si. Cal. G42. 

(B) (1877) 2 Bom 491. 
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_ representatives. The plaintiff lias obtained a simple monev 
decree against them as such legal represent ative.s for Rs. 1^27 1-5. f 
and costs to be recovered from the esttite .of the deccasrll. He 
has attached various properties mentioned in the application foi 
execution which with a few trifling exceptions are aucJstral pro- 
perties which devolved exclusively upon the opponents by rioRj; 
of survivorship on their father's deatli. They clai.n that Ihe 
ancestral properties formed no po,rt of the estate of thoir father 
at the date of the decree and coiiseqaently are not liable to 
attachment. It is no doubt correct that at the date of decree the 
properties in question formed no part of the e>tate of tlio deceas- 
ed. It has however been decided by ttiis Court in Umt^d Eam. 

v Goman B/unjiW, that a money decree obtained a-ainst 
the ather of an undivided Hindu family can be exec-«ted\fter 
his death against his sons to the extent of the .ancestral proportv 
that has come into their hands even if the debt has been incurred 
for the sole purposes of the father provided that it is not tainted 
with immorality and illegality and if the son against whom the 
decree IS sought to bo executed as representative of his father 
takes the objection that the debts are tainted with immomlity 
he can no so under section 2U of the Civil Procedure Code. That 
was a case m which the decree was sought to be o.xeeuted against 
- .son as legal representative unrier section 284 of the Code 
he present is a case in which execution is .soiK-dit ao-ainst th- 

sons added as legal repre,sentatives before decree, a" .situation 
dealt with in section 252. ^ 

Tlmre is however no substantial distinction, in regard to que.s- 

tatue., added as parties to the .suit before decree and le.al 
representatives brought in after decree umler scr-tion '4i 
All questions betiyeen them and the decree-holder relutim. to 
xeeution must alike be disposed of under secii(m 24-4 Ve 
therefore, must follow the deci.sion above referred to and we hold 
that it was open to the opponents to dispute in thi.s proceedimv 
he liability of the ancestral properties for the delft Tf h^. 

father on the ground that the debt was tainted with immorl% 

(1) (1895) 20 Bom, SS5* 
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or iilegality, Tiicy eaniioi insist on the plaintifi* resorting to a 
fresh suit to enforce their pious obligation as Hindu sons to 
satisfy the debt out of these properties because the question 
having arisen in execution proceedings between the decree-holder 
and themselves as parties to the. suit^ a -separate suit is render- 
ed inadmissible by the provisions of section 241* . 

As the opponents have not impeached their father^s debt on the 
ground either of immorality or illegality the decree-holder is 
entitled to execute his decree against all the attached properties 
unless his right to do so is/ as contended by the opponents^ barred 
by the law of Limitation under Article 179 of the 2nd schedule to 
the Limitation Act. It is contended on their behalf that the 
\vords of clause 2 in the third column of that article should not 
be taken literally and that as the opponents did not appeal 
against the original decree, although other defendants did^ the 
date of the final decree of the appellate Court which was passed 
within three years from the initiation of these proceedings is a 
date which does not concern the opponents as the original decree 
which ^Yas final so far as they were concerned was passed more 
than three years before. We, however, are nob disposed thus 
to disregard the plain words of clause 2. There was an appeal 
and the final decree of the appellate Court was passed less than 
three years before plaindii’s application. That application is 
therefore within time. We confirm the judgment of the lower 
Court and dismiss the appeal with costs. 


Decree mtfirmed. 
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Before Chief Bustlce Scoit and 3£r. Jutilce Chandai'cirhaf* 

.BIHIT' BIN; SHIYJI BIBATE (oeigiml Defendant % kwmzm , 
LAXMANBAO EEISHKA LIMAYS and another (original Plaottife 
AND, Defendant 1)>’ 

Transfer of PropcrPj Act (IV of 1881)^ sect ion 59 — iJedl^Iian Agruiidinrists^ 
Belief Act (Xril of 1870), section 63 iJC O)^Morl^afje-deed-Attcslaiw^ 
1)}/ two wiinesses-^Signature hy thejSub-Ileg'/strar — Skitem-cnt hy the u'riter 
of the deed in concluding the writing of the lodg of the docunnent that it tccis 
111 itten Inj him. 

A deed of mortgage was signed by tb© Siibdlegistrar wlio was lioniKl to 
attest it iTiider tbe provisions of section 63 (A) of the Dekldian AgrieiilUirists* 
Belief Act (XYII of 1879) and the writer of tire deed in concluding tlie 
writing of tlie body of tbe document stated lb at it Avas written by bini. The 
deed was not attested by two witnesses as required by section 59 of the Transfer 
of Property Act (IV of 1882). 

Held, that neither the signature of tbe Sub-Begistrar nor tbe siatement by 
tbe writer that’ tbe body of the document was wnditen by him were sufficient 
for effecting a A’alid mortgage. 

An attesting witness is a witness who has seen tbe deed eseeiited and who 
signs it as a witness.” 

Burdelt X, Sijilshury<I), 


® Second Appeal Xo. 42 of ISC 8. 

(D Section G:3 (A) cf the Dekkban Agriculturists^ Kolicf Act (XV H o£ 1679) : — 

BSA, Mode of execution hg agricullurisU ofiiu-trumcnis required to le registered 
imderAetIIioflS77,-^{l) When an agdculturiat intends to execute any irstvu- 
mwit required by section 17 of the Indian Boglstration Act, 187'7j to be registered 
under that Act, bo shall appear before tbe Sub- Registrar within whose sub-district 
tbe whole or some portion of the property to -which the instnunciit is to relate is 
situate and the Sub-Registrar shall write the instnnnent, or cause it to be wiittni, and 
require it to be executccl, and attest it, aiKl, if the executant is unable to read the 
instrument, cause it to be further attested, and otherwise act in accordance with 
the procedure preserfbed for a Village Registrar by sections 57 and 59 of this Act j 
and shall then register the instrument in accordance w'lth the pro^ isions of the 
Indian Registration Act, 1877. 

(2) An instrument to which sub-section (I) applies shall net be cfiectual for any 
purpose referred to in section 40 of tbe Act last mentioned unless it has been wriiteii^ 
executed and attested in tbe manner provided in that sub-siciion. 

<3) (1843) 10 C. & F.340. 
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Second appeal from the decision of R. D. Nagarkar^ Joint 
First Class Subordinate Judge of Poona, with a|)p8llate powers, 
reversing the decree of T, N* Sanjana, Second Class Subordinate 

' . Judge of ;JJ^ 

Suit for a declaration that a certain deed was a valid mortgage 
or charge upon property. 

The plaintiff alkg’ed that the property in suit was mortgaged 
to him by defendants 2, 3 and 4 to secure repayment of Ks. 1,400 
at 10 per cent, under a deed dated the 8th September 1893, and 
that Rs. 2,800 were due to him under the said deed on the date 
of the suit ; that in execution of a decree obtained by defendant 1 
the mortgaged property was attached ; that the plaintiff there- 
upon presented an application praying that the attached property 
be sold subject to l)is mortgage encumbrance, but the Court 
dismissed the application on the Iv’th August 1904, holding that 
the mortgage-deed, not having been attested by at least two 
witnesses as required by section 59 of the Transferj of Property 
Act (IV of 1882), v/as invalid and ineffectual to create a mortgage 
or a charge. The plaintiff', therefore, brought the present suit 
for a declaration that the mortgage-deed effected a valid mort- 
gage cr charge upon the property and that he was entitled to 
hold the property as security for the payment of the amount due 
thereunder. 

Defendant 1 denied the plaintifFs mortgage or his charge upon 
ll:e property and contended, inter alia, that the document relied 
on by the plaintiff ^vas illegal, without consideration, invalid and 
ineffectual. 

Defendants 2, 3 and 4 were absent. 

Defendant 5, the execution purchaser who %vas joined as co- 
defendant after the institution of the suit, raised substantially 
the same defence as defendant 1. 

The Subordinate Judge found that the mortgage-bond sued on 
was not proved according to law and it could not be used as 
evidence and that it w-as not effectual to create a valid mortgage 
of the property described therein, and failing to operate as a 
mortgage, it could not be used as creating a charge. The 
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Subordinate Judge, therefore^ clisiiufc'i^jcd tlic .suit observing* us 
follows : — ' 

The mortgage-deed (exhibit SI) has been written under the ])i‘oTiH»oiis of the 
Bekkiiaii Agrictiliurists’ Belief Act, The writer thereof (exkil.ut SO) swerasj 
that the defendant Govind Bangnath sigiicd it for IiimKolf and as the Mnkhiyar 
of the defendant Balkrishna Bangnnth and tliat the defendant Wtiinan signed 
it himself in his presence. The bond bears no attestation excepting that of 
the Sub-Eegistrar. The Snh-Bcgistrar haw been examined on ooiiimiswlou 
(exhibit 39), bat lie simiAy admits the attostation and liis other Bignatnres on 
the.bond to bo in his handwriting. But he was not put a single question 
regiudiiig execution and his evidence does not prove execution. Section 68 of 
the Evidence Act provides : ‘‘ If a document iw^rc^quired by law to bo ailesiedj it 
shall not ho used as evidence until one attesting witness at least has been called 
fop the purpose (>f proving its exmtiio??, if there be an a ticsting witness alive 
and subject to the process of the Court and cajaiblo of giving evidenoed* In 
this c.ise the document being a mortgage-deed is required by soetiou hO of tho 
Transfer of Property Act to be attested by at least t'wo witnesses. It has been 
attested by one witness only, viz*, the Suh'BegistKir, but ait-hough Ins evidence 
has been given, it has not been given for the purpose of prcvlng the execution 
of the document. Consequently under section 68 of the Evidence Act, the 
document cannot be used as evidence of the mortgage transaction which can bo 
effected by an attested document onl^^. I cannot therefore hold the execution 
cf the document as a mortgiige-bond proved. 

Even holding it irroved, I find that the deed, having been pas:icd after lha 
Transfer of Property Act was extended to this Piesider.cjx is iuvnlid and inelloc- 
tual to create a mortgage not having been aUested by at least two witnosses as 
required by section 59 of the Transfer of Property Act. The lejirned pleader for 
the plaintiff contends that the deed was executed under section f 8A of tlio Dekkhan 
Agriculturists’ Belief Act which requires the document tube atteKtcd by the 
Begistrar alone which lias been done in this ease; that it is only when the 
executant is unable to read the instrument that this section requires tho docu- 
ment to be further attested and that in this case the executants knew to read 
and write and so further attestation was unnecessary. I think the argument 
is not coiTGct* Beyond doubt the document has been properly executed In 
accordance wdth the provisions of the section 63 A of tiie Bekkhau Agrienllurists’ 
Belief Act, but the questicn is wdiethor that is suflloient to effect a xiiM 
mortgage. Section 03A of the Bekkhau Agrienlturists’ lleliof Act does not 
provide how a transfer of property, such as mortgage, can bo effected. That is 
provided by section 59 of the Transfer of Property Act. The above section of 
the Bekkbaii Agriculturists’ Belief Act simply prescribes the mode in which 
documents by agriculturists should be executed. That mode applies to all 
documents to be executed by agriculturists whether required by law to ' be 
attested or not. To ensure tho geiiuinenegs of a document and to further p 7 <»* 
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Ten!; all j fraud beliig eomnritted against an agriculturists it requires all docu- 
ments to be executed by agi'icLilturists i^diether required by law to be attested or 
not to 1)6 attested by tlio Sub-Registrar and where the executant is illiterate to 
be further attested by other persons. It does not iii any way aifect the requisites 
prescribed by section 59 of the Transfer of Property'’ Act for effecting a valid mort- 
gage. A valid mortgage for Es. 100 and upwards could only be effected under the 
above section by a registered instrument signed by the mortgagor and attested 
by at least two witnesses. Where the mortgagor is an agricultiirlst the further 
precautions laid down in section 63 A of the Bekkhau Agriculturists’ Eelief Act 
have to be followed and the document has to bo written by or under the 
superintendence of the Suh-Begistrar and to be attested by him. That does not 
do a-way %vith the necessity of two attestations required by section 59 of the 
Transfer of Pr<perty Act to effect the mortgage itself* I therefore find that the 
document relied on by the plaintiff is invalid and ineffectual to create a valid 
mortgage ; nor can the failure to comply with the provision for attestation 
contained in section 59 of the Transfer of Property Act convert a mortgage 
transaction into a charge (see Fara^an Bahaji v. LaJcsJmmdas, 7 Bombay Law 
Eeporter, p. P34). The plaintiff’s suit must therefore be dismissed* 

On appeal by the plaiiitifl' the Subordinate' Judge ^s decree was 
reversed and the suit was allowed on the following grounds ; — 

The lower Court thinks that the mortgage-deed (exhibit 81) is a document 
which is required by law to be attested (section 59 of the Transfer of Property 
Act) and that- therefore it cannot be used as evidence until one attesting witness 
at least has been called for the purpose of proving its execution (section 68 of 
the Evidence Act). The writer of the deed (exhibit 30) was called as a witness 
for the purpose of proving its execution and has deposed' to its execution by the 
obligors. The only question is whether he can ho treated as an attesting 
witness. ‘‘The evidence of the writer of the deed, who has signed his name, 
though not explieitly as an attesting witness, on the margin, and has been pre- 
sent when the deed w'as executed, is admissible under this section (section 59) 
of the Transfer of Property Act; as of an attesting witness.’’ (GouPs Transfer 
of Property Act, second edition, voL II, p. 605). This remark is based upon 
Mad ha JCis^in v. Fateh AZ/, I, L, E, 20 All. 532 and other cases given in the 
footnote Eg. 6 on page 605. In the present case the writer has signed Ms name 
Oil the deed and according to his evidence ho was present when the deed was 
executed. His evidence is therefore admissible as of an attesting witness and 
the provisions of section 68 of the Evidence Act are sufficiently complied with* 

In the next placo it is possible to treat the evidence of the Sub-Eegistrar 
(exhibit 39) as proving execution* lie slates on oath on reading the endorse- 
ment on (lie mortgage-bond (oxhlbit 31) that it was registered according to the 
provisions of the Dekkhaii Agriculturists’ Eelief Act. Section 63 A of the' Act 
requires him to attest a document like the mortgage-deed (exhibit 81) and he 
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bas further admitted on oath bis live signatures on the d<Hnninmt. The first 
oiidoraoineut at the foot of the documentj ’vvhi.uh is signed by liim In Ills oillolisi 
eapacityj shows that ho saw the exeenUmts sign the (Ifuninirtit. Tboi-ghno 
direct question was asked to hijn, as to the fact d exe-uliuu by the obligors, 
the eficct of his eTidetice, in my is that he proves exeeiitioa hj the 

obligors. Even assaming that that is not its ell'eot, tlio doenment k, I think; 
snfHciently proved by the evidence of the writer (exhibit JkO); wdneh can bo treated 
as the evidence of an attesting witness fertile purposes oi* section tiS of tlio 
Evidence Act. 

Defendant 5 preferred a second appeal. 

D, A, Kkare^ for tlie appellant (<le£endanfc 5)» 

G, S* EaOj for respondent 1 (plaintiff). 

]\L JlL l^aivardlam for respondent 2 (diefcndant 1). 

Scott, C, J. — The deed upon wliich ilie plaintilf relies being a 
mortgage- deed to secure repayment of Es. 1,400 must, in order 
to be efieetive, be attested by two witnesses (see section 59 of the 
Transfer of Property Act)* Assuming tliat W63 may take tlio 
signature of the Sub-Kogistrar who was bound to attest under 
the provisions of section 6SA of the Dekkhan Agrieultiuists^ 
Relief Act as that of an attesting witness, there is no one cdse 
whose name appears on the document who purporln to sign as an 
a..ttesting v;itness. But it is argued that the writer of the deed 
who, in concluding the writing of the body of the document, 
states that it is written by him, can be treated as an attesting 
witness. It was not suggested in the fust Court that he could 
be regarded in this light, but the appellate Court relying upon 
a passage in Gourds Transfer of Property Act and upon the case 
of EadJici Kishen v. faieh AU liand^\ has held that his eviJenee 
was admissible as that of an attesting witness and that tlic 
provisions of section 68 of the Evidence Act had been sufficiently 
complied with. We cannot gather from the report in Iladhi 
KulieB V. Fateh Ali in what manner or place the scribe in 

that case affixed his name to the deed ; w^e are however of 
opinion that the name of the writer in the case now before us 
cannot be held to be an attestation. It occui's before the names 
of the executing parties and forms part of the body of the 
document. In Bimleit v. ^nhhin/^) Lord Campbell said : 

0) (1893) 20 AM, 5^2, ^ (2) (isqq) lo 0. & I*; 840 at p. 417, 
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^^Wiiat is tlie meaning of an attesting witness' to' a, deed '?-;'\: Wliy ' 
it is a witness wlio lias seen the deed executed, and who signs it 
as a witness/’ Tliis^ we thinks is the meaning of attesting 'mdt^ 
ness in section 6S of the . Evidenes^ Act and we' therefore: hold' 
that the writer in the circumstances -of this case cannot be treated 
as an attesting witness* 

It has^ however^ been argvied that the Dekkhan 'Ag^iclllturists^ 
Relief Act is a special enactment which is not affected by the 
Transfer of Propert}" Act -and that the latter Act lias no appli- 
cation to this case* The answer to this argument is given hy 
the Subordinate Judge in the original Court. He says : Beyond 
doubt the document lias been properly- executed in accordance 
with the provisions of section 6B A of the Dekkban AgTicuIturists’- 
Eelief Act, but the question is whether that is siifBcient to efi’ect, 
ii valid mortgage. Section 63A of the Dekkhan Igrioiilturists’’' 
Ilelief Act does not provide, how a transfer of propeirty such as,'- a 
mortgage can be effected. That is, -provided by'seetion,59 of the.' 
Transfer of Properly' Act. The -above ^ section cf- the D,ekkhaii 
lAgricuJtU'rist^ Act simply prescribes'; the- ni-oda, in^.whieh 

documents by agriciiltiirists should be executed* That mode 
■applies 'to all documents' to be executed by agriculturis'ts whether 
required, by- the law to be attested or not ... It does not in any' 
way affect the requisites prescribed by section 59 of , the Transfer 
of Property Act for effecting a valid mortgage/'’ 

We alloiv the appeal. We set aside the decree and dismiss the 
suit with costs througbout on the plaintiff. Separate sets of 
costs between the appellant (defendant No. 5) and defendant 
'.Kodlt - 


Decree revereech 


THE INDIAN LAW BEPORTS. [YOL. XXXIII. 

■: APPELLATE CIVIL. 

■ : Before Jfr. Justice Batclir^or and Mr. Justice ChmhaL 

'DATTATEAYA -WAMAN TILLU (okig-inal BsEENBANf No. 1), Appel- 
LASTP, EUKHMABAI ' KoM FANDUIUNG- BAMOBUE TILLII 
(oetginal Piaiktife), Eesponbent.^^ 

Hindu iiidow — Malntenanee^Widow hamiig her hujuanjs •pro^pertij in her 
hands — The 2 rroperi-i/ sufficient to maintain her for some years — Bnlt for 
declaration a^idfor arrears of mamtenance — FreriiaUire suit. 

Tile jilaintiffj a Hindu widow> filed a suit to recjovar arrears of maintenance 
and to obtain a declaration of ber riglit to maintenance*. At the time tlie suit 
■wa.s brought, slie was found to be in possession of a. fund belonging to lier 
husband’s family estate^ which sum was sufficient to provide for her maintenance 
for five years at the rate allowed by the lower Court. 

Udd, that no cause of action had accrued to tb.e plnintiff. At the date when 
the suit was brought, the Court was not in a position to forecast events or to 
anticipate the position of affairs five years later. 

Second appeal from the decision of Gulabclas Laldas, First 
Class Subordinate Judge, A. P., at Thana, reversing the decree 
passed by M. H. Wagle^ Subordinate Judge at Alibag. 

Suit for a declaration to recover maintenance and for arrears 
of maintenance* 

The plaintiff'^s husband Pandurang and bis brother Waman 
(father of defendants) formed a joint family. Pandurang died 
in Alarcb 1897 ^ and Waman died on the 25 th November 1900. 

Soon after Pandurang^s deaths his widow Rukhmabai drew 
Rs. 937-3-7, which were deposited in her husband^s name in the 
Postal Savings Bank. 

The present suit was brought on the 9th February 1904 to 
obtain *a declaration that the plaintiff was entitled to get from 
the family estate, in the hands of the defendant, maintenance at 
the rate of Rs* 120 a year, and for Rs« 360 being the amount of 
the arrears of three years* maintenance. 

The defendants contended infer alia that the income of the 
money she had withdrawn from the Savings Bank was enough 
to support her, and that she was entitled to Rs. 6 a month for 
mamtenance. 

* Second Appeal No, 368 of 1907. 
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The Subordinate Judge held that Ha, 6 per month were 
sufficient for plaintiff^s maintenance^ but that her suit was pre- 
mature. His reasons were .as follows , : — ' ■ . , ■ '' 

”Tlie plaintiff admits that slis withdrew' the amottnt of Es. froai' 

iier Irasbancr.s account in the Post Ofiioe SaYii3g3 Banlt. . ... Assiimiiig that 
it was the plaintiff’s husband’s property she cannot sue for maintenance, so long 
as she has that money in her hand {Bm Karikii v, Bal 'Farvatl, P. J. 1890, 
182). In her deposition taken on commission the plaintiff hu-s stated that 
she pakl to her brother Ei. BOD as the food! ng charges for five years. The 
deposition was token in Febru iry 1905, and the suit was filed on the 9th 
February 1904, If the plaintiff had money to pay the boarding charges for five 
years, wliat was the necessity of claiming arrears of maiatonance ? I£ no arrears 
could be claimed, and if she had maney that would last her for some time more, 
she had no cause of action. She does not say that she got the money after the 
institution of the suit. She has given an account of how she spent the balance 
of the money. She says that she spent some money for the expenses of this suit, 
yet she has claimed the costs of the suit. If she had money to spend on the 
suit, why did she not apply the same for maintenance ? The other alleged 
expenditure is unjustifiable. She cannot spend her husband’s money in any 
way she pleases and then ask for maintenance from the family property ; or 
rather she cannot claim maintenance while she has her husband’s money in her 
hands. The suit is therefore brought without any cause, and hence it must be 
held to be premature.” 

Oa appeal, the lower appellate Court held that the plaintilT 
should be awarded inaiutenance at Rs. 100 a year, and that 
though she had withdrawn Rs. 937-37 from the Savino^^ Bank, 
and that though the present suit was not therefore premature or 
unsustainable, yet the amount together with its interest should 
bo taken into consideration and first applied towards the mainte- 
nance expenses of the plaintiffs, and that the bcilance, if any, 
should be returned to defendant No, 1, The decree passed was 
that the plaintiff was declared entitled to a maintenance allow- 
ance of Es. 8-5-4 a month, that her claim for arrears be dismissed, 
and that she should pay Rs. 184 to defendant No. 1 and in 
default should not be allowed to recover her monthly allowance 
till the 9th January 1909. 

The defendant No. 1 appealed to the High Court. 

iVb F. Gohliale^ for the appellant, 

P, P, Khare^ for the respondent. 
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Batcmelok, J. This was a mit for niainteimnce brought by 
a Hindu widow. The Judge of first instaneo dismissed the suit 
on this among other grounds that it was preiBature. The learned 
Judge in the Court of Appeal differing from that view alloivod 
the suit and gave the plaintiff a decree for maiiitcruinee at the 
rate of Rs. 100 a year. 

The only question raised in this appeal is wiieth f3r the cause of 
action had aecTiied to ilia plaintiff when this suit rvas filed in 

■ .February 1901. At that time, the lindiags of the Court show' ^ 
that the plaintiff was in possession of a fund !)eloiigiog to her . 
Inisbaiid^s family estate^ which fund was sufiicient to provide for 
her maintenance for five years at the rate allowed by the lower . 
Court. And in this state of the facts^ we are of opinion that no 
cause of action had accrued to the plaintiff. In TlOl* the Court 
was not ill a position to forecast events or to anticipate tlio 
position of affairs five years later. In other wmrds it wiis 

■ not in 'a position . to make a .decree foivniaiiiteiiance ; and. 
■liability to provide maintenance "COuld iH' the ■vthom ■ .es,isti 
drcumstaiices attach to the appellant. 

It is urged that the Court might have made a mere ileclara* 
tory decree affirming the plaintiffbs abstract right to rnainfcenaiiee. 
But assuming that such an abstract 'prayer was competent^ it 
.'■■r.was.not.a prayer put forward by the plaintiff; her prayer'' was'.' 
.for .maintenance at the rate of Rs;- 120 a- year. ' We thinks there- '' 
fore, that the Subordinate Judge of first instance was riglit in 
the view which he took upon this point and we must reverse 
the decree under appeal and dismiss the suit with costs through- 
out 

We may add that Mi% Khare has attempted to enlist oiir 
sympathy in favour of his client. But upon that point we need 
only say that whatever the sympathies or the Court may be 
worth, they do not range themselves on the side of the plaintiff. 

Decree rever.^cd^ 
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Before Sir Lawrence lo^hine, K.O.LM., Chief Justice, aud Mr. Justice 

Batchelor, 

TBjHILRAM GrIRDHAEIBAS, Plaintiff anb' Appellant, «?. KASHIBAI, 
WIDOW, Defendant and Respondent,* 

T-uarfer of Property Act {IF of 188-3), section 55^ clause (4) (i), clause (fi) 
t'eudors hen, for unpasd purehase-money~8ale-deed containing achnow- 

e gment of receipt of CO, Isideration srnney in full~Mortgagee taking the 

u Of ib74)i section 115* 

In a registered sale-deed of a ohawl it was stated that the veudor had 
received consideration in fall and there was also an acknowledgment of the 

Xl ilth of the dMd to the same effect. The vendor had also pai-ted 

with a the title-deeds relating to the property. The vendee subsequently mort- 
gaged the property to the plaintiff who had no knowledge that the Ml Louiff 
of the consideration money was not paid to the vendor though he knew thi 
til© vendor was in possession of some portion of the property, 

mid, that the defendant (the vendor) was estopped from contending that she 
Imd alienonthechawlfor the unpaid balance of the purchase-money byher 
declaration as to the receipt of the whole purchase-money and by hw act Z 
handing over the title-deeds. ^ 

Per Batcsszom, J. :-A vendor of immoveable property who endorses upon 
the purchase-deed a receipt for the purchase-money oannot set up a lien L. 
unpaid pnrohase-money as against a mortgagee for value without notice unJ 

the purchaser. 

One Mahomeclali mortgaged to the plaintiff, by a reo-isterod 
deed dated 7tli April 1904, a chawl for securing in trust '’for the 
person or persons who had accepted or discounted or would 
thereafter accept or discount at the plaintiff's request hundis 
notes, etc., drawn or payable by the mortgagor for the ao't^reo'ate 
sum not exceeding at any time the amount of Rs. 7,000 ^ 

The mortgagor handed to the plaintiff deeds and muniments 
of title relating to the said property including a registered deed 
of sale from the defendant to the mortgagor, dated 3rd April 
1003. At the foot of this deed it was endorsed that the sum of 

* Suit No. 422 of 1906 : Appeal No. 1506. 
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Es. 9,000 had been paid as consideration money by the mortgagor 
and received by the defendant in full. 

The plaintiff demanded on the I2th May 1905 from the 
mortgagor the sum of Rs. 6,455-3-6 for principal, interest and 
costs due by him and in default of payment gave notice that the 
plaintiff would exercise the power of sale reserved to him. No 
answer having been received from the mortgagor the plaintiff 
caused the chawi to be put up for sale by auction to be held on 
the 16th September 1905. 

On 13th September 1905 the defendant for the first time 
intimated to the plaintiff that Rs. 4,000 out of the consideration 
money still remained unpaid to her by the mortgagor and 
therefore called upon the plaintiff not to put up the said chawi 
for sale as the plaintiff’s mortgage could not affect the defendant’s 
rights and interests in the property. 

The plaintiff alleged that he was a loud, -fide morto-affee for 
value without notice of the defendant’s alleged lien and entitled 
to possession of the chawi under the mortgage-deed ; and that as 

the defendant knowing that the amount of the purchase- money 

had not been received by her iq full caused it to be falsely 
slaW olhMwis, m the ,.l,.deed a„d had ah, patted with all 
ether titWeede relating to the said ehawl, she was estopped 

from setting up her lien if any. ^ ^ 

The plaintiffprayed tor a declaration that he entitled to 

the chawi nnder the mortgagsKleed tree from sny lien of 
the defendant,- and for an order directing the defendant to 
deliver possescon to the plaintiff of the said ehawl inelnding 
the four rooms therein in her personal occupation. ^ 

The defendant contended that the mortgage was a sham 
transaction; that the sale-deed was not explained to her- that 
the vendee (the mortgagor) by a writing of even date a^r^d to 
pay to her the balance of the purchase-money; that sheCs in 
possession oi the chawi in exercise of her rjfyKf 4 ? r 
vendor, and the pl.in« was nwar„t 

lo part with h» tilWeeds by the morCrl„”l;1S:; 
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were necessary for the preparation of the deed of sale j that the 
suit was had in law as under the mortgage deed tlie plaintiff was 
appointed a trustee on behalf of an uncertain class and the 
plaintiff had not obtained the leave of the Court to sue on behalf 
,o£^^ that class, ; that the .mortgagor was', a necessary party ■ to. the... 
suit. The defendant hj way of counterclaim sought for a 
declaration that she as unpaid vendor had a lieu on the chawl 
for the balance of the purchase- money and that she was entitled 
to enforce her right by the sale of the said premises. 

The Court (Macleod^ J.) passed a decree in the defendant's 
favour and dismissed the suit with costs. 

The plaintiff appealed^ 

Btrangman (with Maihes) for the appellant. 

Macleod, decided case on two points ; (1) that the so-called 
mortgage was not a mortgage and the plaintiff did not take under 
the mortgage^ (ii) that the plaintiff* had notice of the defendant's 
lien for unpaid purchase-money. See mortgage deed which says 
^^in respect of bundiS; bills or advances made ihrotigh him the 
said Multani Teliilram Girdharidas.'’^ On this Macleod, J,^ has 
held that plaintiff was only a volunteer and not a secured creditor. 
The learned J iidge relied on Walhopi v. Coutts and Gafrarcl v. 
Lord Lmderdale <“^3 but the facts in these two cases are different 
from those here. Plaintiff* is himself interested in the mortgage 
deed and is also liable to others and is not a mere volunteer. See 
Siggers v. Lvan-s Thmigh him'' would include loans made by 
the plaintiff* the plaintiff gnarerntees the payment back of the 
loans. 

The plaintiff had no notice of lien as required by Transfer of 
Property Act^ section 55, cL 4 (5). fVeDb v. MacpJierBon which 
is relied on by theiiij is not applicable because the question of 
estop23el arises. See Kemiedg v Green ■ 

Macleod, J,^ has held that defendant's possession of the mort- 
gaged property was in itself constructive notice to the plaintiff 


oKefenclants claim. ^ This is not .so : see 'IFidic v. Wakeiiem), 
bhe might have been in possession a.s a tenant of the purchaser' 
possession in such a ease would mean nothing. This story 
abmit notice is never set up. in correspondence before we come 
to Court. See Lord Caines judgment in Blmplmc Uwn JiaiU 
wa^s and Canal Company y. The 

Mirsa (Seldvad with him) for the respondent* 

The plaintiff is a trustee on behalf of the creditors. The 
assignee cannot sknd in a better position than the assignor, none 
0 tiecreaitorsofthe mortgagors were privy to the^mort^a^e 

deed; »see doling v. James 

On the question of notice we say the plaintift'had constructive 
notice rfour iien : see Wigram, V. 0., in lones v. Smim*). Alderson 
B.m WhthreadY. Jordan Wat v. M Boorffa Na^ain 

Sen V. Une^ Madkui Moeoomdar <^), GoUnd Chinder MooSerho v 
•D^orga^^ersaud Baioo 

Possession has the effect of notice; Kondtta v.Nana<^) If 
there is notice no question of estoppel can arise. 

Baikes in reply. 

Hu^iTr''-^’ Abdul 

usein Goriawalla executed in favour of the ].>iaintiff a mortr.-aoe 

of immoveable property in Bombay, and the purpose of this "suit 

la to restrain the defendant from interfering with the oxerci 

by^epwa„nhep„„„ „Ua,e co„t,inc3 i„ 

W L Vt and is sought to bo justified 

y defendant on the ground that she has a charo'c on the 

™ ® 

Maeleod J„ has passed a decree in the defendant’s favour and 
that deciee. The charge claimed by the Idefendant is in resnect 

of unpaid purchase money due under an instrument of tramfei 

(1835) 7 Sim. 401. z-x 

(*) (1841) lHa.-13. fj, I 

^ ) (190$) 27 Bom, 408* 


executed by her in favour of Mah.omedali^ the plaintiff^s 
mortgagor, on the Srcl of April 1903^ whereby the ownership of 
the mortgaged property passed to' Mahomedali as'the hnyer. ' 

The actual consideration named in the instrument of transfer 
was PiS. 9,000^ but of this only Rs, 4,000 was paid at the time* 
By an agreement of even date Mahomedali agreed to pay [the 
balance within one year, and it was thereby provided as follows ; 

In case I (that is Mahomedali) or my heirs sell the said 
premises in question and mentioned in the said conveyance the 
said vendor should at once attach the sale-proceeds of the said 
premises and recover the balance out of it/^ A part of this 
balance is still unpaid. 

The points urged by the defendant are, first, that she has a 
charge under section 55 of the Transfer of Property Act i secondly, 
that under the mortgage deed the plaintiff has no right to sell 
the property : and, thirdly, that if he has that right, it is subject 
to the charge in the defendant's favour. 

I will first consider whether the plaintiff has a right to sell 
the property under the mortgage deed. 

The circumslanees that led up to the mortgage Are indicated 
in the recitals, which run as follows s— 

This indenture made the 7fcli day of April in the Christian year one thonsaiid 
nine hundred and four bet^^een Mahomedali Abdul Husein Goriawalla 
of Bombay Yorah Mahomedan inhabitant of the one part and Muitani 
Tahilram Girdliariclas of Bombay Plindu inhabitant of the other part whereas 
the said Mahomedali Abdul Hiisein Goriawalla is seized of or otherwise well 
and sufliciently entitled to the hereditaments and premises hereinafter more 
particularly described and intended to be hereby granted for an estate of 
inheritance in fee simple in possession free from incumbrances and whereas the 
said Muitani Triiiilram, Girdharidas is a broker and has been for some time past 
procuring loans of money from several persons to the said Mahomedali Abdul 
Husein Goriawalla hundis drawn or payable by him and other negotiable 
instruments and on personal security and whereas the said Muitani Tahih’am 
Girdharidas has up to the date of these presents procured varioiis loans of 
money to him the said Mahomedali Abdul Husein Goriawalla from different 
parsons some of which have been paid off by the said Mahomedali Abdul Husein 
Goriawalla and that a balance of Ils. 6,200 now remains due and owing by the 
said Mahomedali Abdul Husein Goriawalla on account thereof and whereas it has 
been agreed by and between the parties hereto that in consideration of the said 
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Mnltani Tahilram GlrdKaridag procuring such loaas froiri tlirio (o lilnK* wliicli 
loans sliall not is any case ©scced ill aggregate 11 s. 7, ODD at any tiam tlio sail 
Ivtaliomedali Abdul Hiiseiii Goriawalla should as a seciiriU' for Bncii loans execute 
a mortgage of the said, hereditaments and premises for the Sidd sum of Ils. TjOOO 
to the said Multani Tahilram Girdharidas for the use and beiielit tj£ the person 
or persons who have already been or may or shall lieTcaftor IjO procured by him 
the said Multani Tahilram Girdharidas to ina,ke such loans to him the said 
Mniiomedali Abdul Ilusein Goriawalla to the extent of tlui said mun and hi 
manner hereinafter appearing now this Indenture witiiesseth that iii pursuance 
of the said agreement and consideration of the premises the said MaliOmodali 
Abdul Hiisein Goriawalla doth hereby for hiuiseh: his lioiiv; oxeeutors and 
administrators coYenant vrith the said Multani Tahilram Girdluiridas his heirs 
executors adniinistrators and assigns that he the said Maliomedali Aluinl iluseiu 
Goriawalla his heirs executors or administrators will on demand made to him 
or them or left at the place of his or their business pay to tlio said Multani 
Tahilram Girdliaridas his lieirs executors administrators or assigns the balance 
which shall for the time being be owing by him the said Malit>mohiU Abdul 
Ilusein Goriawalla his heirs executors or administrators in re-'-pcct of hnndis 
hills notes or drafts accepted paid or diseounted or Joans or credits or advancefj 
made through him the said Multani Tahilram Girdliaridas to or for tine use or 
accommodation or at the request of the said Midic'nielali Abdul Husoln 
Goriawalla and for interest commission or otherwise intrust fur the person or 
persons his or their heirs executors administrators and a-’sigus wliu have hitherto 
accepted paid or discounted or may or shall hereafter acc(?pt pay or discount 
such hundis bills notes or drafts or who have matlo or may or shall tlioreafior 
make such loans credits or advances as aforesaid as his or their own proper 
moneys in proportion due to him or them rospoctively and to ]je assigned and 
disposed of as he or they shall direct. 

Then Mahomedali covenanted to pay to the plaintiff: the 
balance for the time being owing by him, Mahomedali, in respect 
of hundis, bills, notes or drafts accepted, paid or diseounted or 
loans or credits or advances made through him the said Multani 
Tahilram Girdharidas to or for the use or accommodation, or at 
the request of the said Mahomedali Abdul Hiisein Goriawala aiiil 
for interest, commission or otherwise in trust for the person or 
persons, his or their heirs, executors, ad minis trato.r-s and asnigns 
who have hitherto accepted, paid or discounted or may or shall 
hereafter accept, pay or discount such huii^lis, bills, notes or drafts 
or who have made or may or shall thereafter make such loans, 
credits or advances as aforesaid as his or their own proper moneys 
in proportion due -to him or them respectively and to be assigned 
and disposed of aS' he or they shall direct/^ 
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The transfer of the property is expressed to be to the plaintiff 
'^in triist for persons liis. or their, lieirs^ executors; .', 

and assigmS'Whorlia^ accepted or paid or discounted,' 

or may or shall hereafter accept or pay or discount the said 
Iiundis bills or notes or drafts or who have made or may or 
shall hereafter make the loans credits or advances through the 
said Miiltani Tahilram Girdharidas as aforesaid and -whichever 
moneys shall for the time being remain due and owing in 
; respect 'thereof/'^' 

And then the trusts of the sale-proceeds are expressed to be 
alter payment of costs and expenses to pay and satisfy the money 
then owing on the security of the mortgage«deed. 

The defendant contends that the deed is voluntary, and that. 
'■" there is no one who can claim the benefit of it. 

The plaintiff on the other hand claims that he is entitled to 
the benefit of the security created by the mortgage-deecb and he 
makes out his claim as follows. 

He says that at the institution of the suit there was, and that 
there still is,, a sum of Es, 5,700 with interestj^due on the security 
of the deed. This amount is made up of Rs, 3^700 and Rs. 2^000, 
The sum of Rs. 3^,700 represents two notes for Rs, 2,600 and 
Es. 1.200 and the sum of Es. 2,000 represents two Iiundis for 
Es, 1,000 apiece, all discounted through the plaintiff as contem- 
plated by the mortgage-deed « These notes and Iiundis were 
not met by Maliomedali at maturity, and the holders were paid 
by the plaintiff, who took from Maliomedali promissory notes 
for the amounts paid by him. 

But if the notes and Iiundis paid by the plaintiff come within 
the terms of the mortgage- deed, then the plaintiff can in my 
opinion claim the benefit of the security. The evidence shows 
that the notes and Iiundis were discounted on the plaintiff ^s 
' assurance and the conclusion to which I.'come is that he ■ ffuariin- 
toed repayment. Tiie notes and hundis have been produced 
by him and there can (in my opinion) be no doubt that he 
held them by way of security for the amount paid by hiin. 
Moreover, it appears that by the cancellation of the special 
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endorsement.s two of these instruments ore omlorsea in Ll-int 
and are so held l)y the plaintiff* '' 

The conclusion to which I come is tliat the plaintiff on the 
payments made by him became entitled to the benefit of thi 
security created by the mortgage-deed, ami that by takim.- pro- 
missory notes from Mahomedali for the amounts paid ]>y hhu lie 

did not intend to abandon and in fact did not give up tlit 
security. ^ ^ 

The learned Judge considered that IFalhopi v. Couth 0) apfi 
rarm-d v. Zord Lauderdale furnished an answer to the 
p amiirs claim, but in my opinion they do not in any wav 
govern the present ease, and it cannot be said that tlio mort'^af>-cl 
deed was a voluntary trust-deed. The recitals show what “he 
consideration was : loans wore procured by the plaintiff in 
accordance with what was contemplated, and one of those bv 
whom money was paid has stated in evidence that the plaintiff 

told iiini that he had got a. deed. 

Moreover, the facts as to the Es, 6,200 mentioned in the 
recitals show that the deed was not even in its inception volun- 
tary. There eau be no doubt that it ivas intended to secure 
this sum But of this amount Rs. 3,400 had actually been paid 
at that date by the plaintiff in respect of Imiidis or notes on 
which Mahomedali was liable, and of this Mahomedali must 
have been aware inasmuch as he had given the plaintiff a note 
tor the amount* 


This also serves to show that it was the intention of the 
parties that the plaintiff was to have the benefit of the security 

for all amounts subsequently to be paid by him in discharo-e of 

Mahomedali s liability to those who had discounted notes or 
hundis for him through the plaintiff. 

If the plaintiff is, as I hold, entitled to the benefit of the 
mortgage it is not disputed that the power of sale is e.xercisable' 
so it only remains for me to deal with the defendants conten- 
tion that the power can only be eserci.sed subject to the eharo-e 
in her favour in respect of unpaid purchase money 


0 ) ( 1815 ) 3 l&r. 707 , 
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Section 55 (^) (J), on which the defendant relies, is in these 
terms: — 

Tile seller is entitled— where the ownership of the property has passed to 
the buyer before payment of the whole of the purchase-money, to a charge upon 
the property in the hands of the buyer for the amount of the purchase-money, 
or any part thereof remaining unpaid, and for interest on such amount or 
part/; 

Notwithstanding the difference between the language of this 
sub-section and that of sub-section 6, I will assume that the 
defendant, under section 55 (4) a seller, has a charge upon the 
property transferred not only in the hands of the buyer, but also 
of one who claims under the buyer, and that the decision in 
Webb V. Macplierson^'^'^ did not turn on the special circumstances 
of that case. 

But is not the defendant estopped from relying on the facts 
necessary to the establishment of her charge ? 

Section 115 of the Evidence Act provides that : 

“When one person has, by his declaration, act or omission, mtentionally 
caused or permitted another person to believe a thing to be true and to act 
upon such belief; neither he nor his representative shall be allowed, in any 
suit or proceeding between himself and such person or his representative, 
to deny the truth of that thing.” 

In tho instrument of transfer of the 3rd of April 19 OS executed 
by the defendant to Mahomedali it is stated that the consi- 
deration of Rs. 9,000 had been paid on or before the execution 
of the instrument, and endorsed on it was a receipt for this 
amount signed by the defendant, and the title-deeds in the 
defendant's possession were delivered to the buyer. 

The plaintiff has sworn that if he had known the purchase- 
money ox the property had not been fully paid up he would not 
have taken the mortgage, and in the mortgage it is recited that 
Mahomedali was seized of the property free from incumbrances, 

Mhj then should not the defendant be estopped by the state- 
ment in the deed and the endorsement and her act of handing, 
over the title-deeds ? 

0) (1903) h. R, 30 1, A, 233 at p, 5 Boi^, T^, B. 838, 
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If the plaintifE knew the true facts then he would not he 
entitled to rely on section 115, hut on the evidence I hold it is not 
proved that in fact he had such knowledge. In the correspond- 
ence before suit it is distinctly said that the first intimation to 
the plaintiff of the defendant's claim was lier attorneyls letter 
of the 13th of September 1905 (see letter of the IGth September 
1905), and this statement was not questioned. 

The plaintiff in his evidence by implication denies knowledge 
of non-payment of the purchase money, and the learned Jud^e 
does not find that he had this knowledge. All ho does hold Is 
that the defendant was aware of circumstances in connection 
with the defendant’s claim which put him on inquiry before 
the mortgage was executed to ascertain whether Mahomedali 
was in possession or not, and that having made no inquiry of 
any sort he cannot now be said to be a mortgagee without 
notice of her claim. What the.se circumstances are does not appear 
from the judgment but all it comes to is that he ought to have 

made enquiries as to the mortgagor’s posse.ssion, aud failure in 
this respect deprives him of saying that he is a mortgagee with- 
out notice of her claim. It is argued that the leal-ned Judge 
has found that the plaintiff had notice within the definition con- 
tained in section 3 of the Transfer of Property Act. But that does 
not appear from his judgment : the issue on which the defendant 
relies is the 20th, but that falls short of tlie requirements of the 
sechon, and I can discover nothing in any part of the judgment 

which amounts to a finding of actual knowledge, wilful absten- 
tion or gross negligence as required by section 3. 

And on a consideration of the evidence I hold that no ca.se 
within that sectioii has been established, so that it is unneces- 
sary to consider whether anything short of actual knowledo^e 

Yeshwant,N.P.Cieado and Anandrao Ramchandra. Moresh- 

learnt of the claim on the 28 th of February 1904 , about five 
weeks before the execution of the mortrao-o 
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One naturally asks how could he in September 1907 have 
remembered that the plaintiff was present at a conversation 
between him and Mahomedali on the 28th of February 1904 over 
three and half years before. The date Tvas evidently obtained 
from the endorsement. of payment^ and the witness’ version in 
examinatioii-in-chief was that the plaintiff’ had found the money. 
If that had been true there would have been a reason for the 
witness’ recollection of the circumstance. But the plaintiff 
denies the incident^ and it was not suggested to him that he had 
made any entry of the Rs. 130 said to have been found by him 
on that occasion. Before us the plaintiff’s books were produced 
for examination by the defendant's advisers with the result 
that no trace could be found in them of any such payment 
having been made, I do not believe that the Rs. 130 was 
found by the plain tiffj and that being so I am unable to attach 
any value to Moreshwar’s story of the 2Sth of February. 

Creado too speaks to this same day, but I am equally unable 
to believe his story. He is more cautious than Moreshwar, 
because he does not commit himself to the statement tbab the 
plaintiff found the money. But how he comes to remember the 
plaintiffs presence on that occasion I cannot understand and it 
would not be safe to rely on his evidence for the purpose of 
bringing home to the plaintiff knowledge that the purchase 
money had not been paid. 

Anandrao^s evidence, if it means anything, means that the 
plaintiff had actual knowledge, a comment which applies to the 
evidence of the two witnesses I have already discussed. But it 
is clear that the learned Judge did not believe actual knowledge 
was brought home to the plaintiff ; the furthest he goes is to hold 
that the plaintiff was aware of circumstances in connection 
with Kashibafs claim which put him on inquiry to ascertain 
whether Mahomedali was in possession or not, and that having 
made no inquiry of any sort he cannot now be said to be a 
mortgagee without notice of the claim. This appears to me 
to mean that lie ought to have made enquiry, and if he had done 
so, then he would have had actual knowledge. I think the 
learned Judge went to the furthest limit possible, and I certainly 
will go no further I for Anandrao^s evidence as well as that of 
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Moresliwar and Creado fails to convince rne tlmt the plaintiiB’ 
knew that the facts stated in the receipt and implied hy delivery 

of the title-deeds were untrue. 

No reliance has been placed on the other evidence of knowledge 
which has been disbelieved by Macleod J. ; therefore^ I need not 
diseussit, 

Then Mr. Mir^sa has urged on behalf of the dcd-endant that the 
learned Judge has found against estoppel | and we^ therefore^ 
ought not to disturb his finding. 

The issue framed on this point is whether the allegations 
in para, 7 of the plaint are true.^^ The case of estoppel is made 
in that para, and the finding of the learned Judge is io the 
negative. But nowhere does he discuss the matters to which I 
have referred and I am unable to see that he has come to any 
definite finding on the facts necessary to the determination of 
this question. 

The conclusion to which I come is that the defendant by her 
declarations as to receipt of the whole purchase-money and her 
act in delivering to the buyer tfie title-deeds intentionally caused 
the plaintiff to believe it to be true as recited in the mortgage 
that Mahoinedali was seized of the property in fee simple in 
possession free from incumbrances so far as she was concerricd; 
and that the plaintiff* acted on that belief. 

It follows^ therefore, that the defendant cannot be allowed in 
this suit to deny the truth of this. 

Th% decree of the first Court must, therefore, be reversed and 
a decree must be passed making a declaration in the terms of 
prayer to the plaint, granting an injunction restraining 
the defendant from asserting, continuing or insisting on her 
objection so as to prejudice the exercise by the plaintiiT of his 
power of sale and from interfering with the plaintiffs exercise 
of his power of sale contained in the mortgage-deed. 

There will also be a decree for possession in the terms of 
prayer {e) and the respondent must pay the plaintiffhis costs of 
tue suit and appeal and the plaintiff will be entitled as against 
the defendant to add his costs to the mortgage security. 
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Interest on the mortgage must be calculated for the purpose 
of this decree at six per__cent. 

Batcheloe, J. On 8rd April 1903 the property in suit was 
sold by the defendant to one Mahomedali Abdul Husein for 
Rs. 9,000, and a receipt for the full sum was endorsed on the deed 
by the defendant. In factj, however^ only Rs. 6^000 had been 
paid and the balance of Rs. 4,000 remained due by Mahomedali 
to the defendant. On 7th April 1904 the property was conveyed 
by Mahomedali under an instrument which the plaintiff describes 
as a mortgage-deed in his favour. Thus the present controversy 
is between the plaintiff as mortgagee and the defendant as 
mortgago^^s vendor. The learned Judge below has dismissed the 
plaintiff^s suit upon two grounds, namely, first, that the plaintiff 
was affected with notice of the defendant’s charge as unpaid 
vendor, and, secondly, that the so-called mortgage-deed was a 
mere voluntary instrument of trust in favour of unspecified 
creditors and gave the plaintiff no beneficial interest. The 
plaintiff appeals, and the judgment of the Court below is attacked 
on both the grounds on which it was based. 

Dealing first with the character of the deed of 7th April 1904. 
Exhibit B, we find that the learned Judge was of opinion that it 
fell within the class of instruments discussed in "W allwyn v. 
Co%lU^^ and Gctrrard v. Lord Lander dale being merely a 

revocable setfclenient in favour of creditors. I am inclined to 
doubt whether decided cases are of very much direct assistance 
in this appeal, which must be determined in accordance with the 
true meaning of the particular deed Exhibit B, but if reference to 
authorities bo desirable, it seems to me that the deed here 
approximates more closely to that considered in Siggers v. Mvam 
than to that dealt with in Garrard v. Lord Laiiderdale^^'^, 

But I think that this deed should he construed upon its own 
terms in the light of the actual relation there shown to have 
been existing between the parties, and it may be well to recall 
the direction of the Privy Council in MmoomanpersauS' s case 
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that deeds and contracts of the people of India ought to be 
liberally construed. The form of expression, the literal sense, 
is not to be so much regarded as the real moaning of the parties 
'which the transaction discloses.^’ 

Now the deed on its face purports to be a deed of mortgage 
for the purpose of securing a sum of Rs. 6,200 due on loans 
already procured by the plaintiff and any further sum up to a 
limit of Rs. 7,000 which the plaintiff may procure as advances to 
the mortgagor. It is true that the plaintiff is not referred to as 
the person whom, but only as the person tlirongli whom the 
moneys are to be advanced j but it is proved, though proof -was 
hardly needed beyond the internal evidence, that the deed was 
drawn by an inexpert clerk, and it appears further that the 
Es. 6,200 were then treated as owing to the plaintiff, partly on 
outstanding Iimidis and partly on promissory notes executed by 
Mahomedali. It is the fact that this particular sum of Rs. 6,200 
has since been paid off, but a further liability of Rs 5,700 has 
been incurred by Mahomedali towards the plaintiff in respect of 
hmtdis ■which the plaintiff has met on behalf of Mahomedali who 
has given promissory notes for the amount. The deed purports 
to be a security for all persons who may accept, pay or discount 
any hmdisy bills, notes or drafts or make loans, credits or 
advances to Mahomedali. I agree with Mr. Raikes that it would 
he a harsh construction to exclude the plaintiff who was the only 
creditor when the deed was executed and who is a creditor still 
in respect of such payments as the mortgage contemplated. 
Unless the deed be read with an abstract technicality which in 
my opinion would be inappropriate, there is nothing in it which 
debars the plaintiff from making the advances himself, and, 
having clone so, from claiming the benefit of the security. There 
was ample consideration moving .from the plaintiff, and the 
deed was clearly not one which it lay within Mahomedali's 
power to revoke. I am of opinion that the plaintiff as creditor 
is entitled to claim the benefit of this security. Though pro- 
missory notes were taken from Mahomedali, there is nothing to 
•suggest that the plaintiff intended to abandon the security of 
the mortgage j indeed the evidence shows that he had no such 
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The same resiiifc follows if 'we have regard to the plaintiffs 
position as surety under section 141 of the Indian Contract Act. 
ITor the evidence shows that the now in question ^vere 

paid by the firms of Wadhuram and Ussarali on the assurance of 
the plaintiff^ and that, upon their being dishonoured subsequently 
the plaintiff made good the amounts to the holders on behalf of 
Uahomedali* If, then^ these holders would be entitled to the 
benefit of the security furnished by Exhibit B — and that, I 
understand, is not denied— the plaintiff, who has paid them off, 
becomes similarly entitled in their place. I may add that, despite 
certain phrases to which Mr- Mirza has called our attention in 
the account entries Exhibits J and K, I am of opinion on the 
evidence that these moneys were paid by the plaintiff, who is 
shown to have referred at least in the presence of one of the 
shroffs, to the mortgage-deed as his security. It is suggested 
that the plaintiff put forward no claim as surety in the Court 
below, but the judgment of Macleod, J., clearly indicates that 
the point was mentioned and discussed before him. 

Then there is the question whether the plaintiffs claim under 
the mortgage should be postponed to the charge over the property 
which is given by sub-section (4) {b) of section 55 of the Transfer 
of Property Act. The section gives the charge over the property 
‘^in the hands of the buyer, but for the purposes of this case 
we may assume, though the point is by no means clear, that in 
JVebb V. Maeplierso^i it was intended to decide that the charge 
was extended to persons claiming through the buyer. Even 
upon this construction the defendant is not, I think, entitled to 
rely upon her charge as against the plaintiff, for she is estopped 
from doing so under section 115 of the Evidence Act by reason of 
the receipt for the full purchase-money which she endorsed upon 
the deed of sale. That was a declaration by the defendant 
which intentionally caused the plaintiff to believe that the entire 
price had been paid and to act upon that belief. The declaration 
was made intentionally within the meaning of the section, 
as the word lias been explained in 8arat Ghunder De^ v. Goj)al 
Chmchr Laha ^2), that is, the declaration was so made that a 
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I'e^isoiiable ' man ..wotild take it to ke true and belieTe.that it was 
meant that lie should act on it ; and the evidence proves that in 
fact the plaintiff did believe the representation to be true and did 
act upon it. In my opinion^ therefore^ the defendant is estopped 
from relying upon this charge. Though the statutory charge 
given to the seller in India differs from the unpaid vendor’s lien 
under English Law^ it may be observed that the conclusion I 
have reached as to the effect of estoppel is consistent with the 
English decisions which have held that a vendor of immoveable 
property who endorses upon the purchase-deed a receipt for the 
purchase-money cannot set up a lien for unpaid purchase-money 
as against a mortgagee for value without notice under the 
purchaser- See Mice v. Bice^^K And as against a clear estoppel^ 
such as we have here, I can see no reason to suppose that the 
statutory charge occupies any higher position than the unpaid 
vendor\s equitable lien in England. 


As to the argument that the plaintiff should be affected T-vith 
notice of the defendant^s charge, I am clearly of opinion that it 
must fail. 

Under section 3 of the Transfer of Property Act the plaintiff’ 
can be said to have had notice only if he had actual knowledge, 
or if he wilfully abstained from inquiry or if he was guilty of 
gross negligence. Ifc is plain from the evidence that actual know- 
ledge of the defendant’s charge cannot be said to have been 
possessed by the plaintiff’ and that apparently is the finding of 
the learned Judge. But the Judge has held that plaintiff was 
aware of circumstances which should have put him on inquiry 
and that, since he made no inquiry, he must be affected wdth 
notice. But, in the first place, it seems to me that the plaintiff 
was not bound to make inquiry, but was entitled to rely upon 
the representation in the sale-deed : see Eedgrave v. Runh-)^ 
Then I find difficulty in ascertaining how far the learned Judge 
did in fact believe the witnesses called for the defendant on this 
point* Ife says plainly that in his opinion it is quite possible 
that they have made additions to their story which are not 
founded upon facts, but in the main he finds that they were 
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telling the troth. But it is in the main that he has disbelieved 
them^ for the point of their story is that the defendant had actual 
knowledge* If that be disbelieved^ I think it is impossible to 
give effect to the other vague evidence given after a lapse of over 
three years by witnesses who had no special reason to recollect 
the commonplace events in question and who are not free from 
the imputation of being interested in the cause. It should be 
observed further that the allegation now under consideration 
was not made against the plaintiff until a very late stage^ and 
the evidence on which it is now sought to be supported is^ in my 
opinion, insufficient. I, therefore, come to the conclusion that it 
cannot be said that the plaintiff was guilty either of wilful 
abstention from inquiry or of gross negligence. It follows that his 
claim under the mortgage is not subject to the defendant's charge. 
The decree of the Court below must, therefore, be reversed and 
there must be a decree in the terms stated by the Chief Justice. 

Decree reversed. 

Attorneys for the appellant : Messrs, Jehangir, GidaMhai mid 
Bilimoria, 

Attorneys for the respondent : Messrs, Mirza, Mirza S Man* 
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Before Jfr, Justice Beaman, 

EUIvHAHBAT, Plaiktipf, t». ADAMJI SHAIK BAJBHAI ahd othees, 

Defendants.^' 

Suit for administration^^^Beference to Commissioner — Parties agreeing 
orallg to submit to Oommissio7ier's decision-^Oommissioner's award -^Cmil 
Frooedure Code (Act'^IV of 188^), s. 87 Adjustment of suits t what is^ 
Written submission necessurg. 

The parties to an arbitration suit cosseiited to it being referred to the 
Commissioner to take the usual accounts and to determine their respective 
shares. In the usual course, the matter came before the Assishrnt Commis- 
sioner for taking accounts, and a large mass of accounts, objections and sur* 
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charges ware filed by the various parties. Oa appearing before the Assiskiit 
Oommissioner the parties came to aa midarstariding that the matter ia dispute 
should be left to be decided by the Assistant Commissioner ia a summary 
manner without going into formal evidence beyond the accounts, objections 
and surchai’ges filed before him. The 1st and 6th defendants with their attorney 
were present at this meeting and after their attorney had agreed to the above 
course suggested by the Assistant Oonimissiouer, the Assistant Cammissioner 
himself explained to the 1st and 6th defendants in turn his proposal and told 
them that whatever award he made would be binding on them. To this they 
agreed, the 1st defendant even saying he would take one rupee if that wass the 
sum awarded to him. It w^as also agreed that the Assistant Commissioner 
should draw up his findings in the form of a consent decree to be taken by the 
parties as that would save the parties a large sum in costs. At another 
meeting before the Assistant Commissioner the latter recorded his hndings. 
and then proceeded to draw up the consent decree embodying these findings 
therein but the defendants 1 and 6 refused to be bound by bis decision. Upon 
application being made by the plaintiS that an adjustment of the suit might 
be recorded under section 375 of the Civil Proceclure Code on the basis of the 
Akistant Commissioner’s decision. 

that there had been no adjustment of the suit. There had been no 
written submission to arbitration as provided by section 4 of the Indian 
Arbitration Act, and, consequently, there had been no legal and valid reference 
to arbitration and the Assistant Commissioner's a^Ya^d (for it really was an 
award and nothing else) had no legal foundation, and could therefore have no 
legal consequences. As there had been no reference to arbitration and no 
award there could he no adjustment to give effect' to under section 375 of the 
Civil Procedure Code. 

Samihai v. Prernii "Brag jW and Pragdas %% Girdhardaai^) considered and 
distinguished, 

The facts of this case appear sufficiently from the headnote 
and judgment. 

Strangmati for plaintiflf. 

Davar for defendant 2. 

CMniier for defendants 1 and 6. 

BeamaNj J. — ^This was an administration suit ; a decretal order 
was passed referring it to the Commissioner to take the usual 
accounts. When the matter came before the Assistant Commis- 
sioner Mr. Modi, it appears from his notes (the substantial cor- 
rectness of all the facts contained in which is not disputed) that 

0) (1895) 20 Bom, 3iH. . (2) (1901) 2G Bum. 76. 
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with the object of saving parties considerable delay and ex- 
pense, be proposed that they should leave the settlement of ail 
matters in dispute between them in his hands. All the parties 
consented. From Mr. Modi’s record^ it is clear that they then 
agreed unreservedly and without any qualification to allow him 
to deal summarily with all the disputed matters and to draft (as 
he calls it) a decree by which they were to be finally bound. He 
says he fully explained every term of this proposal to the par- 
ties and in particular impressed upon the defendants that even 
should his decree award them no more than a rupee they were 
to be bound by it. To these terms all the parties assented# 
Thereupon Mr. Modi made what he calls a draft decree. 
Mr. Strangman for the plaintiff and defendant No. 4 now moves 
the Court to confirm this report and give a decree in its terms. De- 
fendant No. 6 represented by Mr, Ohamier objects on the ground, 
as I understand him, that the principle upon which Mr. Modi has 
arrived at his conclusion is incorrect and not a principle upon 
which he (the sixth defendant) thought he "would act* When the 
motion came on, Mr. Strangman asked the Court to record 
Mr. Modi’s report as an adjustment, compromise or satisfaction of 
the suit under and within the meaning of section 375 of the Civil 
Procedure Code and thereon pass a decree in accordance therewith. 
To this Mr, Ohamier objected that he had received no notice 
of any such application, that he was entitled to notice j and 
that not having been given notice, this application could not now 
be proceeded with. 

It appears, however, that the suit was down on the hoard for 
passing a final decree in terms of the Assistant Commissioner’s 
report^ and I am not disposed to defer my decision upon what is 
substantially in issue in order to give effect to this technical 
objection. Mr. Strangman for the plaintiff strongly relies on the 
eases of Samiiai v. Premji Fragji m.APragdmx. Girdliardm 
The latter ease %vas decided in appeal - by Sir Lawrence Jenkins, 
0. J., and Starling, J. There the suit was for dissolution of 
partnership and accounts. The suit was called on for hearing 
on the 24tli February 1899 and by consent a decretal order 
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iDoa wavS made referriDg it to the Commissioner to take the accounts. 

On the 31st March 1899 before any accounts were bronght 
Abamji, Commissioner’s ofiSce, the parties referred the subject 

matter of the suit to arbitration and on the 28th of June 1900 
the arbitrators made their award. On the 7th December 1900 
the plaintiffs gave notice that they would move in Courts that the 
agreement and the award he recoi'ded under section 375 of the 
Civil Procedure Code. A decree was passed accordingly on the 
13th December 1900 in which the submission and the award were 
recorded under the said section and the terms of the award were . 
embodied in it. The Appeal Court held that the reference and 
the award constituted an adjustment of the suit by a lawful 
agreement or compromise and upon that ground upheld the 
decree of the Court below. Their Lordships referred with approval 
to the case of Sainihai v. Trewji which had been decided 

in the same way and upon the same principle by Starling, J.^ on 
the Original Side of the High Court, It is certainly not easy to 
distinguish the principle of those decisions from the principle 
upon which Mr. Strangman now asks me to act. And were I 
satisfied that no distinction could be drawn, notwithstandincr 
that in some points the conditions of those cases and this case are 
ditferent, I should feel myself bound by those decisions. After 
having carefully studied not only those cases but many others 
dealing with the same question decided in the other High Courts, 
while I must admit that the weight of authority is heavily on 
the plaintiff’s side I feel very grave doubts as to some parts at 
least of the reasoning upon which many of those decisions rest. 
Reference was made in Pragdas v. Girdhardas^) to the Full 
Bench case of Brojodurluhh Sinha v. RamanaiJi Ghose W, where 
although the decisions of the majority -umre substantially in accord 
with the view taken by Starling, J., in Samibai v, Frmji 
O’Einealy J., in a di.ssentiDg judgment, doubted the correctness 
of that decision. For my own part, speaking with ail respect to 
theeiiiinent Judges who have adopted the contrary opinion, I 
think that that Judge’s doubt was well founded. Again Jenkins, 
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C, J., says that the decision in Samibd v, Fremji Fragji^'^) has met 
with the approval of Farran^ O.' J.^ in Ghellabhai v. Naninhai ( 2 ) 
The passage referred to however is merely an oliter dicium. 
So^ too^ in the case of LaMIimana CheUi v, Chinnathamli in 
which Sir Lawrence Jenkins says that Mr. Justice Starling's 
view, if not affirmed, certainly was not rejected, the most that 
can be said is that the Judges there in m. oliUr dictum seem to 
have approved of it. It is perhaps worth noting that the submis* 
sion to arbitration in Fragdas v. GirdMrdas^^'^ was made before 
the Indian Arbitration Act had come into force. I do not myself 
think that that circumstance materially affects what seems to 
me the fundamental principle of the decision. The learned Chief 
Justice says: First it is said that Chapter 37 of the Civil 
Procedure Code, 1882, is an exhaustive exposition of the power to 
refer to arbitration pending a suit* I can find nothing, however, 
in Chapters? which invalidates a proceeding not in accordance 
with its provisions beyond the result that non-compliance 
deprives a party of a right to claim the consequences the 
Chapter prescribes.^' And I apprehend that the same process 
of reasoning would apply to any submission to arbitration which 
does not comply with the requirements either of Chapter 37 of 
the Civil Procedure Code or of the Indian Arbitration Act IX of 
1899. But it seems to me that where a special procedure is 
provided for extraordinary extra-judicial methods of settling 
disputed claims, it must have been the intention of the legisla- 
ture that that procedure and no other was to be followed. To 
say that Chapter 37 was not, before the passing of the Indian 
Arbitration Act, an exhaustive exposition of the powers to refer 
to arbitration and that a reference to arbitration not made in 
accordance with its provisions might nevertheless be given much 
more speedy and peremptory effect to by bringing it in under 
section 375 for the reason that non-compliance deprives a party 
of a right to claim the consequence the chapter prescribes 
seems to me, speaking with the greatest respect, a questionable 
proposition, Because the reason advanced to support it will, when 
closely examinedj^ become, I think, quite inadequate. What is 
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implied in. it is that by not complying with the statutory provi*- 
sioBs regulating submission to arbitration, the worst that can 
befall a party so failing to comply is the loss of some advantage 
that he w'ould have gained by compliance. But if notwitbstand™ 
ing that he can take the benefit of section 375, so far from being 
in a worse be is in a much better position than if lie had been 
hound by the provisions either of the Indian Arbitration Act or 
of Chapter 87. In both the latter cases a party, who, after making 
a proper submission, is dissatisfied with the award, has a right 
of challenging it before it can be converted into a decree or 
any further action taken upon it. Whereas under the principle 
of Pfagdm v. G-irdhardas^^'^ no sooner has a party made an 
irregular submission, on which an award, no matter how full 
of defects, has been passed, than the other party can bring it in 
under section 875 and, without having any objections investigated, 
get a final decree upon it* This appears to me, speaking with 
all proper respect, one fatal objection to the principle upon 
which the plaintiff here relies. Another objection which I 
myself feel veiy strongly, though I cannot deny that this does 
seem to have been present to the mind of other more learned and 
eminent Judges who have nevertheless no difficulty in over* 
coming it, is that a mere agreement to refer a matter to 
arbitration, cannot logically and without unduly straining 
language, be fairly called an adjustment of a suit. Nor do I 
think that that difficulty is removed by the fact that an award 
is made. No doubt if the parties accept the award, then the 
agreement to refer plus the award which they had accepted, 
would constitute an adjustment of the suit by a lawful agree- 
merii But mere submission to arbitration cannot, I think, be 
carried further than a step towards the adjustment of a suit. 
This difficulty is dealt with in PragdaB v. Girdharim^^). The 
learned Chief Justice, relying upon Liuesle^ v. Gilmofe^'^^ sayst 
But every submission to arbitration implies an obligation to 
perform the award of the arbitrator j so that here there was an 
agreement to perform the award in adjustment ,of the suit, and 
that is an adjustment of the suit by agreement/^ One obvious 
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objection to tliat reasoning is that it does away at once with the 
necessity for all the special procedure prescribed in the Indian 
Arbitration Act and Chapter 37 of the Civil Procedure Code» For 

i£ that principle be uniformly sound and accepted, parties sub-* 
laitting to arbitration would be under an implied promise to 
accept the award, "whatever be its nature and however it has been 
arrived at* That is in fact what they are obliged to do by applying 
the principle in the same manner in which it has been applied in 
those cases, so as to enable a party wishing to enforce the award 
to do so directly under section 375. It would be easy to pursue this 
analysis further by way of explaining and Justifjnug the doubts 
I feel about the correctness of the decision in Pragim v. 

But, as I have said, unless I can distinguish that from 
the present case I should undoubtedly feel myself bound to 
follow it. There is, however, one passage in the learned Chief 
Justice's judgment, which does, I think, warrant me in saying that 
this is a different case. He says : '^it is conceded, and I must 
assume correctly, that under the special circumstances of the 
case the submission is valid. I will not pause, as I might do, 
to amplify the implication contained in these words be- 
yond saying that notwithstanding wj'hat has preceded, the 
learned Chief Justice evidently thought that a submission to 
arbitration, before it can be treated as an adjustment of the 
suit, must be ^‘valid, that is to say, made in conformity with the 
law governing arbitration proceedings. I need not further 
dwell upon the difficulty which an accurate analysis of what is 
herein implied might introduce in logically and consistently 
interpreting the whole judgment. It is enough for my present 
purpose to point out that had the learned Chief Justice felt any 
doubt as to the validity of the submission, it is at least fairly 
arn’uable whether he would have come to the conclusion be did. 
In that case, as indeed in all the other cases to which it refers, 
there was a written submission. It is true that, at that time, 
the Indian Arbitration Act was not in force, and that presumably 
as this submission was held not to fall within the scope of 
Chapter 37, there was no statutory need for a w-ritten 
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submission, How, however, section 4 of the Indian Arbi« 
tration Aefc requires that wherever that Act is in force, 
submission to arbitration must be in writing. In the present 
case there has been no such written reference or submission^ 
I am not denying that this is a technical rather than a sub- 
stantial distinction because, from Mr. Medics record, it is 
quite clear .that what he wrote down in the present case fairly 
and fully expressed all the wishes and intentions of the parties^ 
and had they signed his notes there would have been, to all 
intents and purposes, a written submission of the kind required 
by law. As the facts stand, there has been no legal and valid 
reference to arbitration at all. Mr. ModPs award therefore, (for 
it really is an award and nothing else) has no legal foundation, 
and can, therefore, have no legal consequences. That, I think, is 
sufficient, in the view I take of section 376 and of the decisions 
upon it, to relieve me from the necessity of following against my 
own judgment the majority of those decisions. As, then, there has 
been no reference to arbitration and no award, what adjustment 
of the suit can there be to. which I am asked to give effect under 
section 875 ? It appears to me that there can 'be absolutely none, 
I come to this conclusion with great reluctance because it is clear 
that all the merits are on the plaintiff^s side. There can be no 
■ question that all the parties did authorise Mr, Modi to settle 
their disputes and did agree to accept his decision as finally 
binding upon them. When, however, that decision came to be 
known, the defendant 6 repudiated it. He has thus gone back 
upon his own distinct undertaking and I cannot pretend that I 
feel the least sympathy with him because he has succeeded upon a 
highly technical point. Indeed I feel so strongly in this matter 
that although he is here nominally successful, I shall order him to 
pay all costs which may have been incurred from the date on 
which all parties, including himself, agreed before Mr. Modi, tliat 
he should finally decide their disputes, up to the date of the 
final order upon this motion. 

Upon these terms I direct that the motion be dismissed and 
that the matter be referred back to Mr. Modi to take it up as 
and from the date upon which the parities agreed to make him 
theiy sole arbitrator. ■ 
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Special Oomniissioiiei' to pay the costs of the other parties’ out 
of the share'of defeiidaiit 6. ' ‘ 

Atto^ne 3 ^s for the plaintiff : Messrs, Jekanpr and SeervaL ■ 
Attorney for defendants 1 and 6 i Mr, N,: B'i. Vdhil,,' - - 

Attorneys for defendant 3 : Memrs, IleJtia and Skon^i^ ■ 
Attornej's for defendant 4,j Messrs^ JeliangiT and SeervaL 
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Criminal Froeednre Code [Aci V of 1898% sections 295 ^ 233, 294^ 235, 230 

and ‘23f-^€Jia'rcjiS*<^Jaiml€r of cliarges-^^-MisJolndcr of cJiargts — Indian 

Fmal Code (Ad XLF of 1S60)-, seclions WiA, loSA — Sedtiion — FromoUriff 
enmity^ do-, hetiveen uassee — FnMicaHon^irj^a'l const Itutcs, ■ - • 

The accused was charged at oue trial with, having committed oEenccs punish- 
jible under sections 121- A ami I £3 A of the Indian Penal Cocio, on two charges^ 
one with respect to each of the two articles ho published on different dates m 
his noiTspaper called the IlirH .SwaraJiia. At the trial there w^as no other 
evidence of the publication of the nsv/spaperdn Bombay except the declaration 
made by the accused under the Press Act, and the depositions of witnesses -who 
received the newspaper in Bombay as Goveinmeut servants in their capacity as 
such. The accused wiis coirvictoci on both ilie charges and sentenced separately 
on each, of tliem. It -was contended in -appeal that there was no evidence of the 
publication of the newspaper in .. Bombay, .and that there was a misjoinder-of 
charges vitiating the triah 

Held, that the evidence on record was sufficient to prove the publication of 
the new^spaper in Bombay. ' ‘ 

Held, further, that the trial was not bad as there had been no misjoiador 'of 
charges. ■ 

Fen OjlA2fl>J.T' AMKAB, I , m-^It is true that the Magistrate framed two charges 
one with respect to each of the two articles; 'But in each charge the offences are 
•mentioned as being those pnnisliablo' under sections 134A and 163 A of the 
Criminal Appeal Ko^ 23’7 of 1000^' y • ' ff; 
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Indian Penal Code, so tbat idie acensed had distinct notice of 
EMrBRoa answer, and ha could hardly have been prejudiced by the £ 
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'e Code which directs that wheTO an 
more acts, each of which may fall 
or another section of the Indian 
ler case heing the same, the joinder of 
d. Substantially the acts amount in 
16 same sections of the Indian Penal 
ssamekind. 

Per SSATO^r. J . Section 234 of the Criminal Procedure Code does not say 
that at most, a trial must be limited to three charges : it says it must be limited 
to three offences and that the offences must be of the same kind. The “ offence ” 
M defined by the Code itself, is the act or omission made punishable. The offences 
in this case were two in number, namely, the publication of two articles on two 
different dates. These two offences were,as charged, punishable under the same 
section of the Indian Penal Code, and were, therefore, offences of the same kind. 
The word “ section ” in section 234 of the Criminal Procedure Code is not iavari. 
ably to be read as singular. It is not the intention of the Code of Criminal 
Procedure, either express or implied, to exclude from the operation of sectiou 234 

of the Code, an offence because it is made the subject of more than one 
charge. 

Charging om act or series of acts under more than one section of the Tn/Uc. 

^ Pi-oceedmg provided for in section 235 (clause 2) and in sec* 
tion 236 of the Criminal Procedure Code and is also provided for in section 71 of 
the Indian Penal Code. The Court may charge an offence twice over under two 
different sections but by so doing it cannot increase the sentence which may be 

«Tf , by trying together separate offences for 

each of which there is more than one charge. 

Appeal from convictions and sentences passed by A. H. g. 
Aston, Chief Presidency -Magistrate of Bombay. 

The accused was the editor, publisher and proprietor of a ne ws- 
^per called the Swarajya published in the Gujarati lanrruao'e. 
He was^arged with two offences punishable under seetionsri24A 

Code, with respect to an article 
entitled Englishmen afraid of the pen” which appeared in an 
imeofhisnewsper dated the 4th April 1908 ; and also with 
reference to another article entitled «A grave wanning” which 
appeared on the nth Hem in his newspaner. ^ 
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’ He was tried by tlie Cliief Presidency Magistrate of Bombay 
where he was charged as follows: — ' 

I, A. Ih S. Aston, Esquire, Chief Presidency Magistrate, Bombay, hereby 
charge you Tribhovandas Piirsliottamdas Ma-ngrolevalla, as follows : — 

** That you on ov about the 4tli day of April 1908 at Bombay by words in- 
tended to be read, namely, an article in the Gujarati which is headed when 
translated * Englishmen afraid of the pen’ published m the Hind Simraj^a 
newspaper of which you were the editor, printer and proprietor brought or 
attempted to bring into hatred or contempt or excited or attempted to excite 
feelings of disaffection towards the Government established by law in British 
India and promoted or attempted to promote feelings of enmity or hatred 
between different classes of His Majesty’s subjects, namely, between 
Hative Indian and European subjects and thereby committed an offence 
punishable under sections 124 i and 153 A, Indian Penal Code. 

‘^2ndly I— That you on or about the 11th day of April 1908 at Bombay by 
words intended to be read, namely, an article printed in the English and Gujarati 
languages wbicli is beaded when corrected and translated ‘A grave warning* 
published in the Hind 8warctj^a newspaper of which you were the editor, 
printer and proprietor brought or attempted to bring into hatred or contempt or 
excited or attempted to excite feelings of disaffection towards the Government 
established by law in British India and promoted or attempted to promote 
feelings of enmity or hatred between different classes of His Majesty’s subjects, 
namely, between Xative Indian and European subjects and thereby committed an 
offence punishable under sections 12 lA and 153A of the Indian Penal Code 
and within my cognizance. 

And I hereby direct tliat you be tried on the said charges.” 

At the trial, the prosecution tendered into evidence the dec* 
laration made by the accused under the Press Act before the 
Chief Presidency Magistrate of Bombay, as the printer and 
publisher of the Emd Swarajfja^^ And there were two wit- 
nesses on behalf of the prosecution, the Oriental Translator to 
the Government of Bombay and a clerk in his office, who deposed 
to having received the copies of the newspaper in Bombay in their 
'capacity as Government servants. 

The Magistrate convicted the accused on both the charges, and 
sentenced the accused to two years^ rigorous imprisonment on 
the first charge and to one year's rigorous imprisonment on the 
second charge : the sentences to run consecutively* 

■ The accused appealed to ''the High Court*--.; , ' ^ ^ 
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Baptida for the accused There is no evidence of publication 
of the newspaper in' Bombay. The declaration by the accused 
under the Press Act; ■ is no evidence of publication inoiv would 
publication be proved by depositions of two witnesses wlio 
received copies of the newspaper in Bombay merely as and in 
their capacity of Government servants. 

Secondly, the trial is.. bad onthe score of misjoinder of charges. 
The accused is charged with both under section 124A and section 
153A of theTndian' Penal Code' in respect of each of the two 
'articles that a.ppeared in liis newspaper on tlio4tli and litli April 
■1908, respectively, ‘The offence,. under' section 124 A. is distinct 
froia’the one unde-r section 153 A: and a separate charge for each 
of them should have been -f rained, The- Criminal -Procedure Code 
positively enacts that two charges are necessary, tliis is an 
illegality, and not an irregularity v/liich could bo cured under 
section 537 of the Code. See Emperor v, ; Stitralmania 

Apyar v, KinpAUr/ijyeror ^"'3 Zed ShciJdi \\ Tara C/iand Ta ; 
Thordas -v. Emperor Queen-Empress v, xhiant Puvmiik 

The xGiTiis of charges in the schedule to the Criminal Procedure 
Code distinctly indicate that there ought to be separate counts 
for separate offences ; and even a separate head of charge for each 
oSenee under the same sect ion in the same transaction. See the 
form regaidiiig the substantive offence ami the attempt under 
section 24 1 of - the Indian Penal Code. Furtlionnorej the form 
prescribes three heads of charge for section 882 of the Indian Penal 
Code. This is a clear indication that legislature requires that the 
charges should be very specific, definite and distinct for each 
offence. 

Assuming that the Magistrate has complied with the provision 
of- section 233 so far, as charges are concerneeb then tlie parti- 
culars as required by section 225 are not given. He ought to 
have pointed out the passages in tbe first article that came within 
the purview of section 124 A and those that came under 
. section' '153 A. ■ ■ . ■ ■ ’ 
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Section 23S of tlie Criminal Procedure Cede says tliat each 
charge shall be tried separately. In this case there are four 
offences and two charges. Section 234 is an exception to section 
238, But offences under sections 124A and 153 A of the Indian 
Penal Code are not offences of the same kind, and the articles of 
the 4th and lltli April are not parts of the same transaction 
wdbhin the meaning of section 235 of the Criminal Procedure 
Code, 

Bfirnum (acting Advocate General) for the Crown ; — Sections 
23L 235^ 233 and 239 of the Criminal Procedure Code are excep- 
tions to section 233 of the Code. Section 235 is put after section 
234 to meet with these cases where facts alleged show that they 
come under two or more different sections of the Indian Penal 
Code, There is therefore no irregularity in joining section 153A 
read ^?ith section 124xA in the charge, 

OHAKDAyAUKARj J. -This is an appeal from the judgment of 
the Chief Presidency AIngistrate of Bombay, convicting* the 
appellant of two offences one under section I24A and the other 
under section IS 3 A of the Indian Penal Code arising out of each 
of two articles, published in a Gujarati newspaper called the Hind 
8^^afaj■^a. Several points of law have been urged by the appel-' 
lanPs Counsel, Mr. Baptista, The first of them is that the learned 
Chief Presidency Magistrate liad no jurisdiction to try the case. 
This objection to jurisdiction is based upon the ground that there 
is upon the record no evidence of the publication of the ne^vs- 
paper in Bombay. But three vritiicsses examined for the Crown 
state that thej?' received the ne^Yspaperin Bombay; and there is 
the declaration made by the appellant himself under the Press 
Act. The mere fact that two of the witnesses are servants of 
Government, who received the new^spaper as its agents, cannot in 
la^v render their ’ evidence inadmissible on the question of 
publication. 

The second and the third point urged by Mr. Baptista have 
hardly any substance. It ds contended that the trial is rendered 
illegal because the learned Magistrate did not frame a separate 
charge for every distinct offence, as required by the first part of 
section 233 of 4he Code of Criminal Procedure, It is true .that 
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the Magisirate framed two charges — one in rospeet of the article 
of the 4 til of April and the other in respect of the article of the 
11th of Aprils 1908. But in each charge the offences are men- 
tioned as being those punishable under sections 121A and 
153A; so that the appellant had distinct notice of the charges he 
had to answer, and he could hardly have been prejudiced by the 
somewhat informal mode in which the ’charges were drawn up. 
The defect^ if any^ was no more than a mere irregularity^ cured 
by the provisions of section 225 of the Code of Criminal Pro- 
cedure. It is further contended that the trial is illegal because 
the particulars ill respect of each of the charges were not given 
by the Magistrate by the specification in the charge sheet of the 
passages in each of the aiticles^ which; according to the ease for 
the Crown, brought those articles within sections 124A and 
153A of the Penal Code. But the case for the Crown was in 
the Court below, as it is here, that each of the two articles taken 
as a whole brought the act of the appellant within each of these 
sections. Under those circumstances no specification of any 
particular passages was called for. 

I pass on now to Mr. Baptista^s argument that the trial is 
illegal on the ground of misjoinder of charges. The misjoinder 
complained of is that the offence charged under section 124Aof 
the Indian Penal Code; arising out of the article of the 4tli of 
April, being distinct from, and not an offence of the same kind as, 
the offence charged under section 153 A of the same Code, arising 
out of the article of the lltli of April, and that the offence 
charged under section 153A as arising out of the former article 
being distinct from and not an offence of the same kind as the 
offence charged under section 124?A as arising out of the latter 
article, the learned Magistrate ought not to have tried these charges 
together at one trial. It is admitted by Mr. Baptista that the 
charge for the offence under section 124A of the Penal Code in 
respect of one of the two articles in question could be legally 
joined to the charge for the offence under the same section in 
respect of the other article. And in such a case it is equally 
clear from sections 236 and 287 of the Code of Criminal Procedure 
that, if in respect of each of the articles the evidence recorded, 
substantiated the-offence under section 153 A, instead of the offence 
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under section 124A, the accused could be legally convicted of the 
former ofience, even though it did not form the subject-matter of 
the charge. That being the ease, the addition of the offences under 
that section in the charg'e sheet cannot be held to be illegal. On 
the other hand, it was an advantage to the appellant in that he 
had notice of the additional offence charged, of which he could 
have been under the Code convicted without any notice in the 
charge sheet. It is true that, as urged by Mr. Baptista, the 
offence under section 124 A of the Penal Code is not an offence of 
the same kind as an offence under section 153A of the Code. And 
the Criminal Procedure Code no doubt provides that those two 
offences cannot be tried together. But there is nothing in 
the Code which directs that where an accused person is alleged 
to have done two or more acts, each of which may fall within 
the definition of an offence under one or another section of the 
Penal Code, the section or sections in either case being the same, 
the joinder of the charges under those sections is illegal. 
Substantially the acts amount in such a case to offences punishable 
under the same sections of the Indian Penal Code and therefore 
they are offences of the same kind. 

Mr. Baptista has not denied the seditious character of the 
article of the 4th of April. On the other hand, he has candidly 
admitted before us that he cannot defend the article in question 
so far as the offence under section 124 A of the Penal Code is 
concerned. The other article, that of the 11th of April, he con- 
tends, is a mere republication of what came into the appellant’s 
hands from outside, and was published by the appellant with 
remarks showing that he did not approve of the sentiments in 
the article. It is clear, however, from the evidence of surround, 
ing circumstances that the so-called disapproval was feigned and 
ironical and that the appellant published the article in question 
because it gave him an opportunity of bringing the established 
Goveimment of the land into hatred and contempt. 

Under these circumstances it is unnecessary to consider 
whether either of the articles can rightly come under section 
153A of the Penal Code, 
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We ailnii tlie conyicfcion under section l2iAj and as to the 
gentences we decline to interfere on the gtoiiiicl tluit they cojiiioi 
be considered too 'severe. 

HeatoN;, J. Baptista^s first argument was that public 

cation in Bombay was not proved* There is no substance in 
that. 

His main ai\gumcnts were directed to tlie charge and were to 
the elfeet that as the charge wasmontrary to law the trial was ih 
legal: a general prop osition which he sought to make good by 
the authority of the Privy Council judgment in SuhraJmania 
Ayyafn case 

In order to imderstand the argument it is necessary to set out 
the charge^ It reads followos :'--- 

I, A. IL S. Aston, .Is^nire, Obief Frosid'^ncy Alagistratej Eoaiha}', .hereby 
charge you Teibliovandas Piirsliottamdas Maiigrolewalia as follows That you 
oil or about the 4tli day of by wonls intended to be read, 

namely, an article in the Gujarati which is"ht%I‘3.i when translated ^ English- 
men afraid of the pen ’ published in the Bhid of which 

you were tho editor, printer an! |>rGprietor brought or attempted to bring, into 
hatred or contempt or excited or ati^empted to excite leoliogs of disaffection to* 
■wards the Government established by law in British India and promoted or 
attempted to promote feeiings of ehndiy or hatred Imtwoen different clesscs 
His Majesty's subjects, namely, between ISTativo Indian or E'uropoan subjects 
and thereby committed an offence punishable imder section::; and 15BA, 
Indian Penal Code, 


Kmuerob 


TeibhovaN’ 


*‘2ndly That you on or about the 11th day of April 190S at Bombay 
by words intended to be read, namely, an article printed in the English and 
Gujarati Ian gaages which is headed when coiTGcted and translated ^ A grave 
warning ' published in tho M-M Si^araj^a newspaper of which you were the 
editor, printer and proprietor brought or attempted to bring into hatred or con- 
tempt or excited or attempted to excite feelings of disafibetion towards the 
Government, established by law in British India and promoted or attempted to 
promote feelings of enmity or hatred between different classes of His Majesty s 
subjects, namely, between Native Indian'and, European subjects and thereby 
committed an offence punishable under sections 12 LA and 153A of the Indian 
Penal Code and within my cognizance. 

** xVnd I hereby direct that you be tried on the said chaYges/’ 
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First, it is said that this charge is unlawful because it does not 
follow the form given in Schedule V to the Criminal Procedure 
Code for charges with two or more heads^ but instead of doing so 
combines in one whole in each ease the charges under sections 
124A and 153 A. The defect is a very formal one, and is cured 
by section 225 of the Code which says No error in stating 
either the ofience or the particulars required to be stated in the 
charge, and no. omission to state the offence or those particulars 
shall be regarded at any stage of the case as material, unless the 
accused was in fact misled by such error or omission, and it has 
occasioned a failure of justice.'^ The Privy Council case referred 
to is not an authority for saying that such an error in the charge 
is an illegality vitiating the triaL It is only necessary to read 
the judgment in that case to see that their Lordships of the 
Privy Council were dealing with a grossly illegal trial ; and there 
is apparent throughout that judgment as strict an adherence 
as possible to the facts of that particular case j and as little 
generalization as is compatible with a true presentment of 
their reasons^ 

Mr. Baptista^s nest objection was that though it was not illegal 
to charge the appellant on the articles as a whole, yet when 
charged in respect of each article under sections 124A and 153 A, 
he was prejudiced as he did not have notice of the particular pass- 
ages in each article on which the prosecution relied to bring it 
first under section 124A and secondly under section 15SA. To 
this the answer is that as regards these charges the prosecution 
did not proceed on seperate passages but on the articles as a whole. 
But Mr. Baptista argues in effect that his client ought to have 
had notice, before he was required to enter on his defence, of the 
process of reasoning by wdiieli the prosecution brought each 
article under section 124A and also under section 153 A of the 
Penal Code. Whatever application such an argument may have 
to cases in general, it fails in its application to this case, because 
the process of reasoning which the prosecution followed, was to 
deal with the articles as a whole and not with particular 
passages and the accused had notice that he was charged under 
section 124A and under section 153A in respect of each article 

B 1603-^5 




ms. 


Empebor 

Tiitbhovan- 

X>AS. 


THE INDIAN LAW EEPOBTS. [VOL. XXXlII. 

The last of Mr. Baptista’s technical arguments was that the 
joinder of the charges relating to the two publications of the 4th 
andllth April, was illegal and vitiated the trial. Ho assumes for 
the purpose of this argument that there were four charges, two 
relating to each article ; and he urges that as each of the four 
charges did not relate to an offence of the same kind, they could 
not be tried together. He bases his argument mainly on sections 
233 and 234 of the Code of Criminal Procedure which run as 
folloAvs 

“ 233. For every distinct offence of wlaioh an y person is accxisod iliere 
shall be a separate charge, and every suck charge shall he tried sei>arately, 
e.xcept in the oases montioiiod in sections 234, 2S5, 236 ar.d 239. 

“231. (1) When .a parson is accused of more offences than one of the same 
kind committed within the space of twelve months from Uie nrst to tise last of 
such offences, he may he charged with, and tried at one trial for, any nnnjbor of 
them not exceeding three. 

“ (2) Offences are ol the sanid kind when they are prjiislianle wiili the srmif! 
amount of .punishment under the same section of the Inclicii Penal Code or of 
any special or local law.’ ^ 

Seetioa 231 does not say that at most a trial must be limited 
to three charges : it says it must be limited to three offenee.s and 
thatthe offences must be of the same kind. The “offence '’as 
defined by the Code itself, is the act or ommsion made puni.shablm 
The offences in this case were two in utnnber, namely, the publica- 
tion of the 4tli April and the publication of the lith April 
These two offences were, us charged, puni.shable under the same' 
sections of the Indian Penal Code and were, therefore, it .seems to 
me, offences of the same kind. If the word “ section ” in the 
■second clause of section 234 be read a.s incapable of mcaniin^ 
«seetioa.s,« that is, if it be read as invariably .singular, then 
Air, Baptista s argument is good, not otborwise. .But I do not 
think it is the intention of the Code, either expressed or implied 
to exclude from the operation of section 284 an offence becnu.se 
it is made the subject of more than one charge. 

the Indian Penal Code is a proceeding provided for in section 235 
(cl. 2) ana nr section 236 of the Criminal Procedure Code and 
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says 2 ''' where raiything is an offence falling within two or more 
separate deiiaitions , . • . the offender shall not he 

. .piinislxed; wi.th:,a,,'^ more severe punishment .than, the Court which 
tries him could award for any one of such offences/^ You may 
charge an offence twice over under fcwo different sections but by 
so doing you cannot increase the sentence which may be imposed. 
That priueipie is not offended by trying together separate offences 
for each of which there is more than one charge, 'Therefore I do 
not think the joinder of charges in this case was contrary either 
to the express words or the principle of the law. 

On the merits there is little to be said. A careful perusal of 
the article of the 4th April shows a deliberate design 
to excite feelings of disaffection towards the Government estab- 
lished by law in British India; or to bring that Government 
into hatred and contempt. The nature and tone of the article or 
letter of the 11th; the general character oi Hind Sioaraj^a as 
evidenced by its own publications ; the circumstance that the 
letter said to be received from outside was translated into 
Gujarati ; and the introductory xvords printed before the trans- 
lation, taken together, convince me that the publication of the 
11th also was deliberately designed to do the same. It is not 
very material to consider whether the offences also fell under 
section 15SA of the Indian Penal Code, . The convictions are, in 
luy opinion, good under section 124A j and the sentences, I con* 
si Jer^, are not too severe. So I concur in the order confirming the 
.conviction and sente,nces. 

ConvicUon and sente'i^ce confirued* 
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Before Mr* Justice Qliandcumrhxr o/ai Mr> Jicsthe Jlnato}?.* 

alias BAMASWAMI . BIK KUPPITSWAMI (osmiHALv':; 
'Sepiem?)er%' ' PiAiNTiii), Appbllaot, TEIPURABAI EOM KlTPPUSWlAil 
LIAPii (original Defendant), Respondent'^ 

Hindti lauo — Adoption--^ Adoption hj a widow — Alicnation'bij ilie wldov) prlov 
to the date of adoption — Eight of the adopted sor, to dispvdc the alienation* 

Where a Hindu widow, who has inherited lier hiisLaiid's property, adopts a 
son, the adoption has the effect of divesting her of the property and putting an 
end to her estate as heir of her hushaiid. The adoption has the some effect as 
her death with this difference that after the adoption she has a right of main- 
tenance against the cadoptecl son during the rest of her life. ' But the right of 
maintenance so long as it is not a charge on the estate or any portion of it, does 
not confer on her any right to the estate or entitle her to transfer it by way of 


Thus, if a -widow, before the adoption severs a portion of the inheritance there- 
from and transfers it to a stranger, without any proper or necessary purpose 
binding the estate absolutely according to Hindu law, the transfer, logically 
speaking, must cease to have any effect after the adoption, since it could only 
operate during the time that the estate was represented by her as heir and the 
result of the adoption is to terminate that estate. 

Lahshman v. RadhahaiO) and Aloro v. Balajii^)^ foUowecl, BreerciMuht v. 
Kristmnmai^h not followed. 

Second appeal from the decision of T. I), Fry, District Judge 
of Dharw^r, confirming the decree passed by V. V. Phadke, 
First Class Subordinate Judge at Dhdrwar, 

Suit for a declaration that the plaintiff was the owner of certain 
property* 

Th^ property in dispute belonged to one Kuppuswomi, who died 
leaving him surviving his widow Tripurabai (defendant No. 1)* 
She went into possession of the property ; and mortgaged the 
same with the defendant No. 2 for Es. 400. The mortgagee 
(defendant No* 2) obtained a decree on his mortgage : the property 
was sold in execution of the decree and purchased by defendant 

^ Second appeal Ho, 870 of 1907# 
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After this, Tripiirabai adopted the plaintitf on the 28th 

Jamiary 19.05. 

:/On"the. 10th March I90 the., plaintiff as the adopted .son of 
ICuppiiswami brought a snit^ to obtain a declaration that he was 
the owner of the property. 

The Subordinate Judge held that the transaction entered into 
by Tripurabai was for good consideration and valid, and was 
binding on the plaintiff. His reasons were as follows : — 

Almost at the close of the trial the defendants produced a certified copy of 
a decision of the Bombay High Court {Blicmdkiit v. Isliwardixiti^)), wherein it 
has been held that an adopted son of a Hindu widow has no right during her life- 
time to ipiestion the validity of alienations effected by the widow before his 
adoption. It is clear that this decision will bar the present suit. This Court 
is bound to follow a decision of the High Court but I have got my own misgiv- 
ings owing to the fact that the decision has not been reported even in the Bombay 
Law Reporter. These cases are likely to go before the High Court where the 
decision now relied on by the defendants may be reconsidered,” 

On appeal^ this decree was confirmed by the District Judge on 
the following grounds 

I have before me the decision of the Bombay High Court in the uiireported 
case referred to by the Subordinate Judge. It does not, however, seem necessary 
foi^ me to discuss the propriety of following an imreported judgment as I 
propose to follow the Madras judgment in Sreeramtdu v. Kristammch (26 Mad. 
143), -wMch appears to conclude the question at issue. 

It is urged on the other side that this ruling is opposed to the Bombay 
rulings in Laxman v. Badhahai (11 Bom. 609) and Moro v. Balaji (19 Bom. 
■h09)..' 

If this were so, I should, of course, follow the Bombay rulings, but it seems 
clear that the Madras case raises and decides the point for the first time. 

On page 148 of the Madras judgment occurs the following passage : — 

““‘In the few reported cases in ^Yhich a son adopted by a widow brought a 
suit during her life- time to set aside alienations made by her prior to the 
adoption, the decision proceeded on the assumption that he would be entitled 
to recover possession of the property alienated, unless the alienation were made 
for a imipose which would be binding upon a reversionary heir. In all the 
cases ill -which the alienation was set aside at the instance of the adopted son, 
the decision proceeded only on the ground that the -wido-w exceeded her lawful 
power in making the alienation. In none of them was the question distind;ly 
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raised ajad considered, whether the vendco would not in zivir event bo 
toi'etfiiii possession during her life-time as the widow of her deceased Liishfaijf* 

'The point is then considered at length and the suit brought by the. adopted 
son is dismissed as prematm^e, 

I thus ha,Ye excellent authority for holdingthat this decision is not opposed 
to any former decision. 

That being the ease it is cleariy my duty to follow thi^ judgmont tiiiless and 
until it is dissented from by the Bombay (hmrt, l\Ioro esp^e^'ially is tliat 

course incumbent on me when I iliid it remarkedi on page 155 iha.t the ndo 
is not only sound in principle hut is in consomuice justice^ uod eoiiityd’ 

The plaintiff appealed to the Iligli Court. 

J. G, I)e$ai for tlie appellant :™The decision in Sreemwuh^ 

V. Kfistamma^^'^ is no doubt against me ; but it is opposed to the 
rulings of this Court in Lahlmati v. lladhc^’hai^^ : Moro v. Balaji^^\ 
which should be followed here, 

<?. S, Mulgaonhar for the x^espondent The question raise^l 
in this appeal was argued in BJimuli&sit v. where , 

the Madras case is followed. It lias, lio^veveib not been followed 
in Eaoji Nana v. Kesu Nana^'\ 

C-HAlsDAvABKAn, J. :—Tho District Judge has rejected the 
appellant's claims, holding, on the authority oi Sfoeraumlu \\ 
Kfisiemma^^'^ ^ that where a Hindu widow^ who has inherited 
her hnsbancBs immoveable property^ alienates part of it and 
then adopts a soiq- the son cannot sue to recover possession of the 
property until the termination of her widowhood; even though 
the alienation was not for a proper or necessary purpose, 
justified by Hindu law*. This Madras ruling is directly opposed 
to the decisions of this Court in Lahhmau w and 

Moro V. Balaji^^\ which tho, District Judge has misread in 
thinking that they are not conclusive on the point. There is an 
earlier decision of this 'Court {NaMaji Knslmaji v. Sari 
which is' equally conclusive. (See page 73 of that report.). 
Besides^ these decisions have been followed in this Court e:scept 
in one case {Bhandiwit Un BJumlccifdiivit v. Iskwardiivik 
BlmsMrdimt^^'^) in which Russell and Battj; JJ.; followed the 

(1) (1902) 2B Mach 143, , (^) S. A. Ko. 14G of 19f)5 (Unrep.)^ 

: ,(3) (1887) 11 Bom. 609i, • . ; ,1 ,, '■ ; (s) Sr A. Xo. 082 of imi (Uxirepd. 

' ' ''P) (1894)19 Bom.809i. I’-- ' > (e) (1871) 8 Bom. IL C, B. A. c. S’. 67, 
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, Madras decision. It does not appear^ to have. been'Brougiit '.to, 
the notice of those learned Judges' that .the,, law .. enunciated ,'iii 
Ufathi^ji Kfhhmji v» Eari and^ the other two decisions. 

(tahslunafi v. and 3Ioro Va has, . been 

.'■foliowed^in ,this:Coiirtin a number, of iinreported decisions-^ and 
''.:;has:.be.e.ii,iinclenstoo^^ to' be well established in this Presidency 
.sinee' .tlie. year 1871 * . -, / 

b ' Where a Blind wido w^ who has inherited her husband^s” pro- 
.perty^. adopts a son, the' adoption has the effect of divesting her 
of the property and putting an end to her estate as heir of .her 
; Tlie adoption'has the same effect as her death/with 

this diiference that, after the adoption, she has a right of main« 
tenance against the adopted son during the rest of her life, but that 
right, so long as it is not a charge on the estate or any portion 
of it, does not confer on her any right to the estate or entitle 
.her to transfer it by way of sale or mortgage* These are indis- 
putable propositions of law, and indeed they are admitted in the 
Madras judgment on the authority of the Privy Council ruling in 
EJmrM Ih.B Pancley v. 3In8sumat Shama Soondri Bibiah W, 

If the widow, before the adoption, severs a portion of the in- 
heritance therefrom and transfers it to a stranger, [without any 
proper or necessary purpose binding the estate absolutely 
according to Hindu law, the transfer, logically speaking, must 
cease to 'have any etfeet after the adoption, sinceBt could only 
operate during tiie time that the estate was represented by her 
.as'.heitr and, tile of the adoption. -is to terminate that estate. 

Biut in support of their view the learned Judges who delivered 
;the,„"':j,iidgiBeiit ..in' Sreermmdw v. Krutamma^^^ rely on', those 
:,.ci,.eeisio.n.s..',o£,:,.the. Privy .Council and of our 'High Courts^ in "which .' 
it has. been held that a Hindu widow - has an"' abs^^^^ 

.tpi.the.-f 111 lest: beneficial inte.rest in, her husband^s "property for 
her that is, during the term of her ■ w'i'dowhoodP'd:'dNow;'as' 
a general proposition of Hindu law, " that Bs .true* But .'the . 
cases in which it has. be,em',,so field ,mnd .. '.-which are cited' in ' the' 
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.Madras jttclgment,. were cases in none of .wliicli,was,any''qEestio]i :'' 
of an adoption by the widow and the effect it has on her estate 
as heir of her husband, involved# It is straining the language 
of those decisions, particularly the words during her 
widowhood/^ to apply them to a state of facts not contemplated 
or covered by those decisions# That general proposition is 
qualified by the proposition laid down in other cases that such 
an adoption puts an end to that estate and divests her of it, 
though her widowhood continues# 

The Madras judgment proceeds upon the analogy of an 
adoption made by a Hindu father after he has alienated any 
portion of his ancestral property. Now, it is true that the 
adopted son in such a case cannot question the alienation and 
that he becomes joint owner with the father only as to such 
ancestral property as the father was possessed of at the date of 
the adoption. But there can be no analogy between such a 
case and a widow making an adoption to her husband. In the 
ease of the father, at the date of the alienation he was full 
proprietor of the property-— he could do what he liked with it so 
long as there was then no son to restrict his right of alienation 
to purposes defined by Hindu law. The alienee takes the 
property absolutely and the subsequent adoption cannot affect 
it; Eamlhat v. LaJcslimmi Chintmnan^^h It is otherwise 
Vvffth a widow. Though she represents the estate as heir at the 
date of an alienation by her, her right is of a limited character 
and she has no absolute right over it except in certain cases 
defined by law. She can confer an absolute right on her 
alienee only in those cases ; otherwise the alienation has efl;ect 
only during the time that her widow’s estate lasts. That estate, 
according to Hindu law, comes to an end either when she dies 
or when she makes an adoption. The alienee takes the 
property from her subject to that law, provided the alienation 
was not for a proper or necessary purpose according to Hindu 
law. It is diflacult to see- how the case of a father can supplj?- 
any analogy to the- case of a widow, which rests on different 
principles. 

m (1681) 5 Bom. G30. 
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But tile leareed Judges, in -the. Madras judgment rely on 
certain observations of tbe Privy Council in the well-known cash 
::..rQirMmdmm EoUta' v. Kerry Kelitany^^^ as having impor-: 
taut bearing on the question now under consideration '' and as 
lending support to their view. The observations are 

further, the widow has a right to sell or mortgage her 
own interest in the estate .... If her estate ceases by an act 
of unchastity, the purchaser or mortgagee might be deprived 
of the estate, if the surviving brother of the husband should 
prove that the widow^s estate had ceased in consequence of an 
act of unchastity committed by her prior to the sale or 
mortgage/* 

Laying emphasis on the word ‘Sprier,” the learned Judges 
in their judgment remark 

It will be noted that in this passage the Privy Council 
distinctly assume that even if the widow^s estate should cease 
by her committing an act of unchastity and the succession of 
her husband’s heirs should thereby be accelerated, the purchaser 
or mortgagee, from her, of her own life-interest in the estate, 
would not be divested of it, if the sale or mortgage had taken 
place prior to her act of unchastity, but only if it had been 
mhseciueni thereto/’ 

The observations of the Privy Council must be read by the 
light of the context in which they occur. The question in 
Mmiiram KoUtds case^^) was whether unchastity in a wndow 
causes forfeiture of the property which she has inherited from 
her husband, where such unchastity is subsequent to the inherit- 
ance. After dealing with the texts in the Hindu law books on 
the subject, and concluding on the strength of those texts that 
such uncliastity does not cause forfeiture, their Lordships pro- 
ceed to refer to Mr. Justice Jackson’s judgment as pointing out 
^Hhe mischief, uncertaincy and confusion that might follow upon 
: : the..affirmance^'^^^^ the doctrine that :a widow’s estate is forfeited,; 
for unchastity, particularly, in the present constitution of Hindu 
society and th© relaxation of so many of the precepts relating 


. m -mm l. e. 7 1 . at p. m. 
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to Hindu' widows/^ ' It is in- this latter conneetioar 'to 
serTatiom " in ''question occur in; the Judgment -ol- the ■ B 
Council. First, their Lordships point out that if unchastity in a 
widow were held to involve the consequence of forfeiture of her 
estate^ the reversionary heir of her husband, if he happened to 
he her husband’s brother, might lead her into temptation and 
thus accelerate the succession in his own favour. That is one 
mischief. Next it is pointed out that a person who had taken a 
purchase or mortgage from her after her unchastity might suffer, 
The hardship, uncertainty and confusion, in such a case is obvi« 
ous. The purchaser or mortgagee might not know of the un- 
chastity at the time of the alienation in his favour, and to be 
deprived of the estate because the unchastity is subsequently 
is hard upon the* alienee, because, in that event, he must 
be treated as a trespasser ab initio^ having taken the transfer 
without any title. These considerations do not exist in the case 
of a purchase or mortgage before the act of unehastity. There 
the purchaser or mortgagee takes a good title, subject to the con- 
dition that it will last until the widow^s estate as heir is termi- 
nated in any of the modes recognised by Hindu law. Upon the 
hypothesis that unchastity is one of those modes, the purchaser 
or mortgagee, who takes the property subject to that condition, 
cannot complain of hardship, if subsequently the widow turns 
out to be unchaste, because till then he has the right to the 
estate. It is in this light that the Privy Council would seem to 
have made the observations above cited. 

There is nothing in the judgment of the Privy Council to 
warrant the inference that their Lordships intended the obser- 
vations in question as more than mere ^^argumenhm ah ineon^ 
miienUP or to convey more than they have said expressly by 
way of illustration. The inference drawn from them by the 
Madras High Court is directly opposed to the decision of the 
Privy Council in Bammdoss Ihokerjea v. Mwsamtd Tanme^^'^ 
in which they entirely adopted the following diotwm of the 
Bengal Sadar Divani Adalat; ‘^In’ that ease, the son, when 
adopted, became the undoubted heir ^ and it was of course the 
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correct doctrine that no sale made by a widow, who possesses 
only a very restricted life-interest in the estate, could have 
been good against any ultimate heir, whether an adopted son or 
otherwise, unless made under circumstances of strict necessity/^ 

Article 125 of the second schedule to the Limitation Act, 1877, 
is also invoked by the learned Judges in the Madras judgment in 
support of their view. That Act, being a law of procedure, should 
not be presumed to have effected any change in the rights of 
parties given by the substantive Hindu law. Article 125 applies 
only to a reversionary heir which indeed a son adopted by a 
widow is not. But Articles 118 and 119 specially provide for 
the case of such a son ; and where those Articles do not apply, 
the case must fall within Article 144: see Moro v* Balaji^^\ 

It is to be remarked that the judgment of the Madras High 
Court in Sreeramulu v. Kristamma^^^ throughout confines the 
principle of its decision to a case where the alienation by 
a Hindu widow made before the adoption of a son by her, 
is of only a portion of the property inherited by her from 
her husband. If the principle is sound, there is no intelligible 
reason why it should not equally apply to a ease where the widow 
has alienated the whole and not merely a portion of the property. 
The distinction made throughout the judgment in that respect 
is purely arbitrary. No authority is cited for it and it rests on 
no principle derived from tests or decided cases. After this, it 
is not necessary to follow the judgment in the consideration of 
the question whether its ruling is “in consonance with justice 
and equity Notions of justice and equity vary and the consi- 
derations on that head noticed at the conclusion of the judgment 
may well be counterbalanced by others equally, if not more 
weighty. Most of those considerations are inapplicable to the law 
of adoption in this Presidency, where a widow is entitled to 
adopt a son, unless her husband has prohibited it, whereas in 
the Presidency of Madras she has to ; obtain the consent - of her 
husbaud^s sit^inrlas to such adoption. In ^ any case, such ^eonsi-*' 
derations as are pointed out in the judgment cannot outweigh 
the established principles of Hindu law. 
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Fofithese 'reasons we adhere to the decisions of ' this; ' G 
Zahhuan v. ’RadMlai^^ and Koto v. Balaji not only on 
the ground of demis, but also as being sound Hindu law« 
Eeversing the decree of the lower appellate Court we remand 
the appeal for disposal according to law on the merits. Costs 
shall abide the result. 

Decree rem'mh 

K.' B,' 

(1) (1887) 11 Bom. 600. (2) (1894) 19 Bom, 809. 


APPELLATE CIVIL. 


Before Chief Justice Scott and Mr. Justice Chandavarhar. 

KAVEBIAMMA and anotheb (obiginal Plainsifes), Appellants, v, 
LINGAPPA BIN EAMA and othees (oeiqinal Dependants), Bes- 
PONDENTS/5^ 

Transfer of Bropert-^ Act {IV of 1882) ^ section 50. — Mortgage miih posses^ 
sion — Lease to mortgagor^Death of the mortgagee and Ms surmvmg 
undivided brother — Sister entitled as heir — Bossession and management 
hg mortgagee's midow^Bagment of the rent by the tenant in good faith to 
mortgaged s widow — Suit by sister for recovery of rent — Assignment by 
lessornot necessary. 

On the 14th December 1895 Lingappa mortgaged with possession certain 
property to Suhraya who on the same day let ont the property to Lingappa for 
twelve years. Subsequently Suhraya having died his interest as mortgagee 
survived to his undivided brother Bamkrishna. Eamkrishna died in the year 1 901 
and theimf ter possession and management of the property was taken by 
Suhraya’s widow Gowri. She got her name placed on the khata as owner of the 
property and recovered rent from the tenant for the years 1902 and 1903. The 
person entitled to the property was Kaveriamma as the sister and heir of 
Suhraj^’a and Eamkrishna and she brought a suit against the tenant for the 
recovery of rent of the said years on the ground that Gowri had no authority 
to receive rent and give discharge for the same* 

Melds that the defendant was not chargeable with rent sued for. Section 50 
of the Transfer of Property Act (IT of 1882) was applicable inasmuch as the 
defendant in making Ihe payment to Gowri acted in good faith and had no notice 
of the plaintiS’s interest in the property. The language of the section is general 
and no asssigament by the lessor during the tenancy was necessary. 

^ Second Appeal No, 576 of 19D6« 
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Second appeal against the decision of 0, 0. Boyd, District 
Jadge. ol Kanara, confirming the decree of E. Fe Rego, Subordinate ■ 
sJudge:ol Hottivar. 

The plaintiffs alleged as follows : — Plaintift Vb father Parame- 
shwar Bhat died possessed of landed estate the khata of which 
stood in his name in the revenue records. He died leaving him 
surviving two sons, Subraya and Ramkrishna, and a daughter, 
plaintiff 1. Ramkrishna was a minor and he lived in union 
with Subraya, On Parameshwar Bhat’s death the khata of the 
lands was transferred to Subray a’s name. Subsequently Subraya 
died leaving a widow Gowri. On Subraya’s death the khata 
was transferred to the name of Ramkrishna. Thereafter Ram- 
krishna also died unmarried and issueless. Plaintiff 1 was thus 
entitled to the property as heir, she being the sister of Ramkrishna. 
While Subraya was alive the three defendants and their two 
brothers executed to him a mortgage-deed of the lands in dispute 
for Rs. 800, The mortgage was with possession and was dated 
the 14th December. 1895 and on the same day defendant 1 took 
up the lands on a Ohalgeni lease for twelve years and passed a 
kabiilayat to Subraya. The plaintiffs, therefore, brought the 
present suit against the tenant, defendant 1 and his two brothers, 
defendants 2 and 3, who were all in possevssion of the mortgaged 
property to recover arrears of rent for the years 1902 and 1903, 
Plaintiff 2 was joined as a party because he had purchased from 
plaintiff 1 a moiety of her interest in the estate. 

'Defendant 1 answered inter alia that the suit was untenable, 
that he had no privity of contract or privity of estate with the 
plaintiffs who were not the lawful owners of the lands, that the 
lands belonged to his family and were mortgaged with possession 
to Subraya from whom the defendant alone took them on a 
lease and paid rent to Subraya and after his death to his widow 
Gowri, that he had no sort of mneulmn Juris with the plaintiffs, 
that Ramkrishna had no interest and he was not Ramkrishna's 
tenant, that defendants 2 and 3 lived separate and they had 
nothing to do with the leaseholds, that he had paid the rent in 
suit to Gowri and had taken receipts from her, that he was not 
aware of the purchase by plaintiff 2 from plaintiff 1, that the 
' purchase was invalid and that the suit was collusive and vexatious. 
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Df^fendant 2 was absent. 

Defendant S stated that the morfgao;e^debt which they had 
contracted was the family money of Subraya and Bamkrishna 
but the bond was passed to Subraya alone, that Subraja and 
Bamkrishna lived in union, that he was willing to pay the 
mortgage-debt to a rightful heir declared by the Court and 
that he was not liable to pay the rent in suit as the lease was 
taken by defendant 1 alone. 

The Subordinate Judge found that the Chalgeni lease alleged 
by the plaintiflfs was proved, that their title to recover the 
arrears of rent was not proved, that the payment ' alleged by 
defendant 1 was proved, that the payment was binding upon the 
plaintiffs, that Subraya and Bamkrishna lived in union but the 
sum advanced for the mortgage*debt was the self-acquisition of 
Subraya and that the plaintiff was not entitled to recover the 
arrears of rent claimed. The suit was, therefore, dismissed. 

On appeal by the plaintiff the District Judge raised the 
following issues ; — 

(1) Was plaintiffs evidence wrongly excluded ? 

(2) Was the mortgage amount the self -acquired property of 
Subraya or the joint family property of Subraya and Bam« 
krishna ? 

(3) Can plaintiffs recover the rent sought ? 

(4) Do the payments of rent by defendants to Gowri bind 
plaintifls ? 

The findings on the said issues were j— 

(2) Self-acquired property of Subraya. 

(3) No, 

(4) No finding necessary. 

The District Judge, therefore, confirmed the Subordinate 
Jndge^s decree# ■ ■■ 

The plaintiffs preferred a second appeal. 

y. A, SUveshvarkar for the appellants (plaintiffs), 

S. 8, Pathar for the respondents (defendants). 
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The second appeal was heard by Ohandavarkar and Heaton; 
JJ., who, on the 19fch July 1907, delivered the following inter- 
locutory judgments s— 

Csi^^DAVAEKAE, J. -There are two points- urged before us in 
suportofthis second appeal. First it is contended that the 
evidence of the appellants was wrongly excluded by the Sub- 
ordinate Judge. The exclusion complained of was under the 
following circumstances. It appears that the Subordinate Judge 
and also the parties to the suit were under the impression that the 
onus lay in the first instance upon the defendants. Accordingly 
the plaintifi^s pleader put in an application on 8.h September 1904 
praying that the plaintifl’s witnesses might be summoned 
after the defendants’ witnesses had been examined. Now, the 
order passed by the Subordinate Judge which is in Kanarese is 
clearly to the effect that as prayed by the plaintiffs their appli- 
cation should be brought before him at the conclusion of the 

defendants' evidence for the purpose of ordering summonses to 

issue to the plaintiff’s witnesses. That meant that the praver 
was granted. We think that it was a wrong order to pass. 
Such an order IS calculated to create unnecessary delay in the 
disposal of cases. However that be, here the plaintiffs were led 
y th^s Subordinate Judge’s order to believe that their witnesses 
would be summoned after the defendants’ witnesses had been 
examined: and therefore they were entitled to the summonses 

Idl / But the Subordinate 

Judge declined to issue summonses then, because one of the 

plainti^ffs had not come into Court and gone into the witness box 
ough summoned by the defendants. What happened was the 
defendants wanted to examine one of the plaintiffs j the plaintiff 
would not come forward and for some reason or other stayed 
away. But that might be a reason for drawing a presumption 
against her case on the merits. It is not sufficiem to^depriv! the ' 

Judge s order The earned District Judge has treated the refusal 
by the Subordinate Judge to issue summonses as a matter of 
discretion. But the previous order of the Subordinate Judge left 

llZ rfT- T''- therefore that the first point 

|l|||;:||dJ?cidp(|^iirfavpar:pf:the 
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' ' Secondly, the point urged in support' of this' appeal is, that' .the 
District Judge has decided the case under the erroneous, impres^;' 
sioE that there is no evidence that Subrao and his ' brother',' h^ 
any joint property: the 'appellants^ pleader MivNilkanth.^^h^^ 
read out to us the deposition of defendant No, 1 in which he says 
that the two brothers not only lived jointly but he (defendant 
No, 1) has seen their field and their house, This could only 
mean that there was a house which Subrao held jointly with his 
brother. There is also evidence to that effect in the depositions, 
Exhibits 34 and 35, We also notice that in Exhibit 5 defend- 
ant No. 8 says borrowed family money of Subrao and 
Eamchandra^^ which clearly means that Subrao and Eamchaiidra 
had some nucleus of joint property from which the money came. 
If all this evidence is believed, then Subrao and Ramchandra 
must be regarded as having been the members of an undivided 
Hindu family and in that case, Subrao having prC-deceased 
Ramchandra, on Ramchandra’s death the first plaintiff as his 
sister and therefore gotraja sapinda ivould be entitled to the 
property. 

The appeal must go back to the District Judge who will remit 
the case to the Subordinate Judge, 

The Subordinate Judge should resume the suit from the point 
where the defendants’ evidence having closed, the plaintiffs had 
to begin their case. The defendants’ witnesses should be sum- 
moned and examined. The Subordinate Judge will then remit 
the record to the District Joidge who will after hearing the parties 
record his findings on the issues already raised and submit them 
to this Court. 

The findings upon the issues must be returned within four 
months. 

. HiatoNi J, :~I concur", in the order . proposed. The case was 
disposed of by -the Subordinate Judge after refusing to grant an 
adjournment. I am exceedingly reluctant to interfere with the 
discretion which Chapter III of the Civil Procedure Code confers 
upon Judges in granting or refusing adjournments. The law 
gives to them the -power, and it is not for us in any way to limit 
iti but in this particular Case the' •''Subordinate 'Judge gave what 
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from the record appears to have been practically an undertaking 
that, the ' pMnfciiiV witnesses ''should be summoned after the 
defendants* witnesses had been examined. It seems to me that 
in so doing he made a grievous mistake ; but having done so, he 
liad of himself limited the discretion which the law gave him as 
to adjournments and when the time came and the plaintiiS 
requested an adjournment to enable him, in fulfilment of the 
Subordinate Judge's own undertaking, to obtain the attendance 
of the witnesses I consider the Subordinate Judge was bound 
to grant it. 

The first issue raised by the District Court being disposed of 
by the High Court, the Judge after the remand found upon the 
remaining issues as follows 

(2) The mortgage amount was the joint family property of 
Subraya and Eamkrishna, 

(8) The plaintiffs can recover the rent sought from defendant 1. 

(4) The payments of rent by defendant 1 to Gowri did not 
bind the plaintiffs. 

After the said findings were certified to the High Court, they 
%vere objected to by the respondents (defendants). 

The appeal was heard by Scott, C, J., and Chandavarkar, J, 

S. & Patkar for the respondents (defendants) : — We object to 
the findings arrived at by the Judge. He has found in the 
plaintiffs^ favour on the question of title having come to the 
conclusion that the mortgage-debt advanced to the defendants 
was the joint family property of Subraya and Ramkrishna and 
they having died, plaintiff 1, their sister, was entitled to the 
property as heir. But in this case Subraya^s widow Gowri, to 
whose name the khata of the lands was transferred in the 
revenue records is not a partj^ and a suit for the declaration of 
right is now pending between her and the plaintiff*. We have 
already paid rent of the years in suit to Gowri and taken 
receipts from her. We should not be compelled to pay it twice 
over. The property was mortgaged with possession to Subraya 
for a period of twelve years on the 14th December 1905 and 
defendant 1 took possession of the property under a lease for the 
same period." Subsequently Sitbraya and Ramkrishna died and, 
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Gowri took np the management of the property and the lands 
were transferred to her khata* She^ as the widow of Snbraya, 
was the apparent owner and the lands also being transferred 
to her name, we, in good faith, paid the rents to her .and took 
from her receipts for the same. We had no knowledge that 
plaintiff 1 was the heir. As tenants we were estopped from 
denying the title of our landlord Subraja and his widow Gowri. 

We further rely on section 50 of the Transfer of Property 
Act. The ruling in Jamsedji Sorahji v. Lahlimiram 
supports our contention. It lays down that a person taking a 
lease from one oE several co-sharers cannot dispute his lessor^s 
exclusive title to receive rent or to sue in ejectment. 

N* A. Shiveskmrkar iov the appellants (plaintiffs) On the 
bases of the fresh evidence recorded after the remand the Judge 
came to the correct conclusion that our title was proved and 
that the defendants were liable to pay us the rent claimed. 
From the beginning the case has been fought out on the question 
of title. At first it was found that we had not proved our title 
and consequently the suit was dismissed. Now that the 
finding on the question of title has been returned in our favour, 
it is not open to the defendant, at this late stage, to set up 
bond fides on his part which he did not set up before. 


Section 50 of the Transfer of Property Act does not apply. 
It cannot be made applicable as observed by the Judge with- 
out unduly straining the meaning of the words used The 
illustration to the section indicates the class of cases contemplat* 
ed by the section. 

Defendant 1 held the lands as the tenant of Subraya and any 
payment made to him in good faith would exonerate the defend, 
ant from liability to the rightful heir. But directly Subraya 
died, the defendant could not claim the protection of the section. 
It was his duty to inquire and to ascertain what persons were 
entitled to the rent* 

Tatkar, in reply. 

'Scott, 0. J, This '.suit was brought by the plaintiffs to 
recover rent from the first defendant on the ground that he 
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\vm the le^^see of certain property to which the first plaintiff 
had become entitled as heir of her deceased brothers. 

The property had come into the possession of the first plaintiff's 
family by a deed of mortgage, dated the 14th of December 1895, 
which was executed with possession in favour of Subraya 
although the mortgage money was advanced by Subraya on 
behalf of himself and his younger brother. On the same date, 
the 14th of December 1895, Subraya in his own name granted 
a lease of the property for 12 years to the first defendant. 
Subraya after some years died, his interest as mortgagee surviv- 
ing to his younger brother Kamkrishna. Ramkrishna thereafter 
died and the person who became entitled as his heir was the 
first plaintiff. The first plaintifi, however, did not live with her 
brothers and upon the death of Ramkrishna the property was 
taken possession of and managed by Subraya^s widow Gowri, 
who, after Ramkrishna^s death in the year 1901, got her name 
placed on the Mcsia as the owner of the property. While she 
was thus the apparent owner of the property she demanded rent 
from the first defendant and he paid her rent for the year 1902 
and the year 190S, It is for these years that the plaintiffs now 
seek to recover rent from the first defendant on the ground 
that Gowri had no authority to receive rent and give a 
discharge for the same. 

At the time that the first defendant paid these rents to Gowri 
the tenancy was still continuing and be was, therefore, estopped 
as against Subraya, the nominal lessor, and Subraya^s heir 
Gowri from disputing their right as landlords. He could not 
have defended a suit for rent brought against him by Gowri. 

It is also apparent from the bindings of the District Judge 
that the defendant in making the payment to Gowri was acting 
in goo i faith. He had no notice of the plaintiflFs’ interest in the 
property. We think that it is a case calling for the application 
of section 50 of the Transfer of Property Act which runs as 
follows : — « 

Ko person shall be chargeable tviih any rents or profits of any immoveable 
property, v/lxicii be has in good faith paid or delivered to any person of whom 
he in good taith held such property, notwithstanding it afterwards appear 
that the persi,n to whom such payment or delivery was*' made had no right to 
receive such' rents, or profits. 
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lii lias been contended on behalf of the plaintiffs that section 
50 has no application to a case in which there has not been au 
assignment by the lessor during the tenancy. 

The section, however, is not in terms limited to such cases, 
and, ^ve think, its language is general enongh to cover the case 
before us. We must therefore hold that the first defendant is 
not chargeable with the rents sued for, and we therefore confirm 
the decree of the lower Court and dismiss the suit. 

The defendant in the course of the suit raised contentions as 
to the right of the plaintiS as heir of her brother Ramkrishna 
and it becnme necessary to investigate closely the rights of 
Subraya and Ramkrishna with reference to the property in 
question. In those contentions the defendant has failed. For 
these reasons we think that the proper order as to costs will be 
that each party do bear her or his own costs throughout. 

Decree conjimed, 
G, B. n. 


APPELLATE CIVIL. 


Before Chief Jmtice Scott and Mr. JitsUcc BateJidor. 

BAX MANX A2?D AMOTUEii (original PLAiNTirrs— F rtitionles), 

, Appellants, ti. KHIMCHAND GOKALDAS (original Defendant 1 — 
Opponent), Eespondent.* 

Civil ProGcdnrc Code (Act XIV of 1882% sections BoS, 505 and .mSS— 
Meco-mmendcttion hy Svhordinate Judge of a person to he appointed- recdvcr — 
Ref usal hy District Judge — Appeal. 

A Subordinate Judge recommended to the District Judge tliat a eertaiii 
person be appointed receiver and in ease of the recommendation not being 
accepted, the IJaxir of h‘s Court should be appointed. The District Judge 
refused to authorisso the Subordinate J iidge to appoint either of the persons so 
recommended. 

Against the order of the District Judge an appeal was preferred to the 
High Court. 

^ Miscelkuepus Appeal No. 16 of 
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HeMy thai no appeal laj» The District Jndge’s order was passed tjoder 
section 505 of the Civix Procedure Code (Act XIV of 1883) and not under 
section §03. It was therefore an order which was not appealable not being 
specified in the list of orders in section 588. 

Bimian Koo^r y. Ba-m Churn Lall Mahaia followed. 

Appeal against an order passed by W. Baker, District Judge 
of ySiirat, in Miscellaneous Application No. 33 of 190S. 

One Savaicliand Ichhachand died on tbe 27th July 1902 leav- 
ing him surviving a widow Bai Mani and a minor son Khimchand. 
Bai Mani being an illiterate woman and being unable to manage 
the propierty which included a sum of Es. 23,(;00 of her minor 
son, appointed four trustees to manage the property. The name 
of one of the trustees was Khimchand Gokaldas. Subsequently 
Bai Mani for heiseli: and as next friend of her minor son brought 
a suit, No. 85 of 1907, against Khimchand Gokaldas and the 
other trustees in the Court of the First Class Subordinate Judge 
of Surat, for an account and for carrying out the trusts under 
the deed by which the defendants had been appointed trustees. 
Before the suit came on for hearing Bai Mani applied under 
section 503 of the Civil Procedure Code (Act XI V of 1882), for 
the appointment of a receiver. The Subordinate Judge after 
hearing both the parties nominated defendant Khimchand 
Gckaldas himself as the receiver and in case of his not consent- 
ing to accept the office, appointed the Nazir of his Court to be 
the receiver and submitted the nomination to the District Judge 
under section 505 of the Code. 

The District Judge declined to make the appointment holding 
that there was no necessity for the appointment and that to 
appoint a receiver is to commit the Court to the view that the 
plaintiff^s interpretation of the document and not the defendant's 
interpretation is correct ” 

Against the said order Bai Mani and her minor son appealed, 

Setalvad (with Ilamihliai Nanahhai and N, K^ 'MeMd) for the 
'.appellants (plaintiffs— petitioners). ■ 

Bfamo^ (with K. W* Koyaji and M, M. Karhhari) for the 
respondent (defendant 1 — opponent) We raise a preliminary 

liiiiiiiiiiliiiiiiiiW 
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that the order of the District Judge is not appealable, 
was paased Hiider section 505 of the Civil Procedure 
section 588 of the Code does not provide for ao 


^emvaa for the appellant :-The governing section is 503 of 
e Ude It IS the substantial section in the Chapter in which it 
to^'s extends the powers given by section 503 

it ill" Judges. Looking to the policy of the Code 

Tber r" T appointing a receiver, 

herefore there is greater reason that an appeal should be allow- 

ed against an order refusing to appoint a receiver. Again when 
an or er is passed by a competent Court under section 508 
either appointing or refusing to appoint a receiver, an appeal 
wdl he against that order. Necessarily then an appeal will lie 
m an order refusing to appoint a receiver on the recommend- 
on 0 ^ the Subordinate Judge under section 505. The District 
uc ge in e present instance real ly acted under section 508 and 
the order passed by him is appealable r FenMasami r. Sfrida- 
vamim > Sangappa y. Shhbamwa^n, Boidya Nath Adya y. 
Makha^i Lai Mya^% KAagmdraNarain &ingk v. Blmhadhar 

Scott, C. J. This 
Judge of Surat in Mis 
the District file. Tha 


S'! 0111 ail otdor of tho I}isfcr'ic% 

Application No. 33 of 1908 of 
ion was one iu which the Dis- 
recommendation of the First Class 
l.^bordinate Judge of Surat that the defendant Khimch^d 
should be appointed a receiver in & suit No. 35 of 1907 and 
m ease of the recommendation not being accepted, that the 
Nazir of his Court should be appointed. 

The District Judge having considered the recommendations 
refused to anthori.se the Judge to appoint either of the person 
so recommended. pe sons 
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The application was made to him imder the proviso to 
section 501 of the Civil Procedure Code, and under that section 
he had power to authorise the Subordinate Judge to appoint one 
of the persons recommended and he had also power to pass any 
other order. The order which he decided to pass was to refuse to 
allow the appointment of any receiver at all. 

We are of opinion that that was an order passed under sec- 
tion 505, and not under section 503. It is, therefore^ an order 
which is not appealable not being specified in the list of orders in 
section 588. We are supported in this conclusion by the decision 
of Birajan Kooer v. Earn Churn Lall Mahata^^'>^ 

We^ therefore, think, that the preliminary objection which has 
been taken that no appeal lies is a good one, and we dismiss the 
appeal with costs. 

Appeal dismuml* 


Q. B. B. 


a) (issi) 7 Cal. 719. 


APPELLATE CIVIL. 


Before Chief Justice Scott and Mr, Justice Heaton • 

PCTLiBill K03I SADASHIV (oeiginal Defenbant), Appellant, r . 
MAHADU TALAB SADASHIV (original Plaintiff), Eespondent.* 

Hindu widow --Q-ift of a $07i by first husband in adoption by widow aftei' her 
re^marriaye’^Hindu Widoxo Re^mamage Act {XV of 1836)^ sections /<?, Sy 4 

According to the texts the right ot* a female parent to give her son iu 
adoption results from the maternal relation and is not derived by delegation 
from her husband* Assuming that the mother has hy Hindu Law a right to 
give her son in adoption the Hindu Widow Ue-marriage Act (XV of 1856) does 
not aiford any indication that the legislature intended to deprive her of it. 

The right of guardianship, which under the provisions o? Act XV of 1856, 
section 3, may, under certain conditions, be transferred from the mother to one 
of the other relations of the child, does not carry with it the right to give in 
adoption, for that is a right which can only be exercised by a parent. 

Panchappm v. Sanganhasawa (^), considered. 

^ Second Appeal 205 of 1007,. 
a) (1899) 24 Bom. 80. 
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Appeal against the decision o£ Pandnrang Shridhar Patlmfc^ ' 
First Class Subordinate J udge of Dliulia in the Kin^desh District^ 
in Suit No, 467 of 1907. 

The plaintiff^ who was a minor represented by his next friend 
Vithal Naroba Shimpi, sued for a declaration that he was the 
legally adopted son of his maternal grandfather Sadashiv and for 
a perpetual injunction restraining the defendant from doing any 
acts prejudicial to the plaindff^s interest and inconsistent with 
his rights of ownership over Sadashiv s property. The plaintiff 
alleged that his natural mother Bhagi was the only child of 
Sadashiv and that she and her husband Anna lived with Sadashiv 
and the plaintiff was boxn in Sadashiv^s house^ that Sadashiv 
brought up the plaintiff as his son after obtaining the consent of 
the plaintiff’s parents for his adoption, that the plaintiff^s father 
had authorized before bis death his wife, that is plaintiff’s 
mother, to perform the ceremony of adoption whenever Sadashiv 
wished to do so^ that after Sadashiv’s death his divided brother 
Balu having laid claim to his property, the claim was resisted by 
Putli who was the fourth wife of Sadashiv, that the" litigation 
between them went up to the High Court and Putli succeeded 
in securing the property from Balu, that the plaintifl' was adopt-- 
ed by Putli as son to Sadashiv on the 2ist April 1906 under a 
registered deed of adoption and he was given in adoption by his 
mother Bhagi and that Putli having subsequently denied the 
legality of the plaintiff’s adoption, he brought the present suit. 

The defendant having failed to file a written statement, she 
was examined by the Court and she made a statement denying 
the factum of adoption and the execution of the deed of adoption. 
At the hearing it was contended on her behalf that th^mgh the 
plaintiff’s adoption was proved, it was illegal inasmuch as the 
plaintiff’s mother Bhagi had re*married a second husband before 
the adoption, the plaintiff was at the time of the adoption an 
orphan and so incapable of being taken or given in adoption* 

The Subordinate Judge found that the plaintiff was 
adopted by the defendant and the adoption was legal, that the 
deed of adoption was proved and that the plaintiff was entitled 
to the reliefs therefore^ made n declaration ' that 
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the laiiioi' plaintiff was the legally adapted son of Sadashiv and 
granted a perpetual injunotion prohibiting and restraining the 
defendant from doing any act in connection with her husband’s 
estate that would in any way interfere with the plaintiff's right 
as the adopted son of the deceased Sadashiv. In his iudgment 
the Subordinate Judge made the following observations 

t slwll now ackli'C'bs myself to the consideration of the contention seidonsly 
pi'fi-ised ))y Mr. Ohandorkar for tho defence. His contention is that, although 
the adoption is proved, it is illegal inasmnoh as the boy — the plaintiff— was an 
orphan at the date of the adoption and so incapable of being legally taken or 
given in adoidion. In oonueotion with this argument it must be borne in mfad 
that the natural mother of the plajiitiff had eontractod a nioliotnr or f&t 
marriage with Vithal before she gave the plaintiff in adoption to the defendant. 
It is argued that by her re-marriage Bhagi lost all her rights in her late 
husband s (he., piaiutiit s natural father's) family and had cousei^uentiy no 
disposing power left in her and the minor plaintiff must be treated as an orphan, 
luo Hindu Law as well as the Statute Law (Act XV of 1856, sections 2 and 3) 
bearing on the point have been disenssed by the Bombay High Court in PmxqI- 
appa V Smigmbasawa (I. L. E. 24 Bom.,p. 89) wherein earlier authorities on 
the same question have ail been considered. It is held by the High Court that 
a Hindu widow has no power — after her re-mamago — to give in adoption her son 
by her first husband, unless he has expressly authorized her to do so. It is 
rennarked by Eanade, J., at page 91 that if «k,he (Hindu widow) cannot take in 
adoption she eaiuiot for the same reason give a son in adoption after re-marriage. 
It lo tine bection o ot the Act reserves to the widow certain rimbts of inherit- 
ance not covered by the exceptions in clauses 2, 3 and 4. It cannot, however, 
be contended that the right of giving a sou in adoption is of the nature of a 
right reserved to her by section 5. It is a right subordinate to the right of 
inheritance from her husband and tho guardianship of her sons, both of which 

rights are c.-!;copted by name in sections 2 and 3 of the Act The right to 

give a boy in adoption is a right of disposition, a portion of jpcdrih potestas, which 
comes to the widow by reason of her connection with her deceased husband’.s 
estate, and, being a part of the rights and interests she acquires as a widow, it 
is included within the provisions of sections 2 and 3 of the Act, and is not a 
reservation which tho Act concedes to the widow.” -Tho adoption of the plaintiff 
would, no doubt, be illegal on the authority of this ease. The case under consi- 
deration is, however, di-sticguisliable from the one quoted above in two or move 
important particulars. In the first place there is evidence in tho case to show 
that Bhagi was authorized by her first husband Nana (Anna ?) to give the boy 
in adoption. The authority is, no doubt, not in writing; but as already 
remarked I am not prepared to disbelieve tho oral evidence on the point. It is 
tho evidence of Bhagi herself. In the second place, it seems quite clear from 
tho evidence furnished by extracts from the school registers that the 'bovwas 
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treated by SadasHiv himself as his son as long sinoe as 1901, L e,^ loog before the 
death of natxiral father Narayan (Anna P). Thirdly in Pallcllappa^'l 

ease the ado]}tion was disputed, not by the person who made the adoption 
as is the case in the present case, hnt by the sister of the person to whom the 
adoption was made. In this case it was the defendant who made the adoption 
under competent legal advice. She is in my opinion legally estopped from 
disputing the validity or legality of the adoption. The reversioners of the deceased 
Sadashiv may do so, but the defendant cannot. Eourthly, it must be noted that, 
even apart from adoption, it is the plaintiff who is the legal heir of the deceased 
Sadasliiv and is as much entitled to inherit his estate, unless of course the 
defendant made a valid adoption, in which the inheritance would go to the boy 
adopted. Hovrever, as I hold that Bhagi had authority from her first htisband 
to give the boy in adoption, and that the adoption is therefore legal and valid, 
the contingency of second adoption by the defendant cannot arise. 

The defendant appealed. 

Jf. F, BJiat for the appellant (defendant) do not contest 
ih.Qfacl'im of adoption but we impeach it as illegal. The plaint- 
iff's mother Bhagi had taken a second husband before his adop- 
tion by the defendant. Therefore at the time of the adoption 
the plaintiff was an orphan. At that time Bhagi was no longer 
the widow of the plaintiff's father. By her second marriage she 
lost all her rights in the first husband's family and had conse- 
quently no disposing power left in her in that family. Three 
things are essential to a valid adoption^ namely (1) the capacity 
to take in adoption, (2) the capacity to give in adoption and (3) 
the capacity to be validly taken in adoption, that is, the capacity 
of the adoptive mother to take, the capacity of the natural mother 
to give and the capacity of the boy to be adopted. The Hindu 
Law as well as the Statute Law, namely, the Hindu Widow Ee** 
marriage Act and earlier authorities bearing on the point involv- 
ed in the present case have been fully discussed in FmicJiafpa v. 
Smimnhasawd^^ and the observations of Eanade, J., fully support 
our contention. Owing to Bhagi's re-marriage she ceased to be 
the widow of her first husband and so far as the plaintiff was 
concerned, she became a mother civilly dead. Therefore there 
: was no capacity in her to give the plaintiff in adoption when he 
was adopted by Putli. 

, (I) (1899) 24 Bom. 89. 



roL. xxxiit] 


BOMBAY SERIBS. 


8. E. Gokliah for the respondent (plaintifi) :-~-T!he/aelKm of 
adoption being admittedj the only important question to be 
considered is whether the plaintiflf’s adoption .was, as held by the 
lower Court, legal. First of all the evidence in the case cleai-ly 
shows that the plaintiff’s mother Bhagi was authorized by her 
first husband, that is, the plaintiff’s father, to give the plaintiff 
in adoption to Sadashiv and that Sadashiv all along treated the 
plaintiff as his son. Only the ceremony of adoption w'as not 
performed during Sadashiv’s life-time and it was performed 
subsequently by his widow. It is true that at the time of the 
adoption Bhagi, plaintiff’s mother, had taken a second husband 
but by her re-marriage she did not cease to be the plaintiff’s 
mother and that being so, she as mother had full authority to 
give the plaintiff in adoption to Putli. The Hindu Widow Re- 
marriage Act disqualifies a re-married woman from claiming 
certain rights in her first husband’s family, but it does not affect 
blood relationship. It has been held that a re-married woman 
is entitled to succeed as heir to her son by the first husband; 
Okamar Ham v. ; Basappa v, Eapava^^. 

Certain observations of Ranade, J., in Bmeliappa v. Sanffatt- 
basawa^^^ were relied on for the appellant, but the point involved" 
in that case was similar to the one now under consideration and 
it was therein held that the adoption was invalid for absence of 
authority from the first husband, while such authority has been 
proved in the 'present ease. Therefore that ruling supports our 
contention. 

It has been held that conversion to Mahomedanism does not 
debar the convert father from sanctioning the, adoption of his 
Hindu son : Shaming v. 8antahat,^^'>. Though such a convert 
cannot himself go through the ceremony of giving the son in 
adoption, he can sanction the adoption and get the ceremony 
performed by some one else. Therefore giving the plaintiff in 
adoption by Bhagi being sanctioned by her first husband, the act 
of giving was merely a continuation of the sanction. 
;;5;;;|Plffif;m:reply. 
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. :'■; SCOTT^ 0. . J. The^-qBesfcion in this appeal is^ whether /the:;::"' 
plaintiff has been validly adopted as a son to his deceasc^l 
maternal grandfather Sadashiv, The questioiihas been .aiiswered'^ 

■ in the affimiativo in the lower Ooiirt, 

The material facts arc as folloiv 

The plaintiff is the natural son of Anna and Bliagh Ehagi is 
the daughter of Sadashiv. Aiina^ Bliagi and the plaintiff iix'cd 
with Sadashiv. Ehagi says that her father intended from the 
-first to adopt the plaintiff; that her husband asked him to do so 
and when attacked with plague told Sadasliiv that the boy 
given to him. This story is highly probable for Sadasliiv ivas a 
well-to-do man possessed of property worth B-s. 2t5;()00 or 30;000 
wdiile Anna had no property whatever. At interviils of a few 
months the deaths occurred of, first, Anna, then, Sadashiv and 
lastly, Bhow-ani, BliagTs mother, Sadashiv had another wife 
Putli, the defendant in this suit. After Sadashiv^s death Putli 
and Bliagi and the plaintiff lived together in Sadashiv's house 
until they were driven out by Balu, the divided brother of 
Sadashiv, Baiuns action led to litigation between him and Putli 
in which Putli eventually rsecured from him all Sadashiv^s 
property. For about 3 years Putli continued to treat the plaint- 
iff as before as the son of Sadashiv. She also in April 1906 
Avent through a formal adoption ceremony in which the plaintiff 
was given by Bhagi and taken by Putli as son to Sadashiv* A 
deed of adoption was then • executed by Putli in the plaintiff's 
favour, . 

At this time Bhagi was no longer the widow of Anna having 
: re-married about a year, previously. „In August I'O 06 .previously' 
:: ' Putli denied the validity .of the /..adoption and this suit 1 vas^tll■en^ 
filed on behalf of the plaintiff to establish it. 

The plaintiff^s adoption is challenged by the defendant on ilio 
ground that he was owing to his mothers re-marriage an orphan 
in the eye of The law at the time of the adoption ceremony, with- 
out any parent capable of giving him in adoption* 

We will first consider the ■■'■right of a mother to give' her son in 
adoption according to the Hindu Law, ^ 
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^v/Aecordiii^ tlie texts the right of; the female parent tO:giTO 
her son in adoption re.siilts from the xnaternal relation and is iiot 
-derived by nlelegation.f^^^ her Imsband. Thus Manu IX 168: 

tliat (boy)''.eqn whom Ms mother or his father aSec- 

tionately gives with vrater in time of distress as son must be 
.■ '.eoiisidered as an adopted son. 

Yajnavalkj^a II 130 Hlie son whom his father or mother gives 
becomes ■ Dattaka/ ' Yasliista XV^ 2 ^ man. formed of uterine 
blood and virile seed proceeds from his mother and his father as 
effect from cause, therefore the father and the mother have power 
to give, to sell and to abandon their sons.’ The Mitakshara which 
is the paraiiiooiit authority in that part of the country to which 
the parties belong has the following comment — Bk. 1, Section XI^ 
9 and 10: — *9. He who is given by his mother with her hus-« 
band^s consent vriiile her husband is absent or incapable though 
present or without his assent after her husband^s decease or who 
is given by his father or by both being of the same class with 
the person to whom he is given becomes his given son j so Manu 
declares ^‘Heis called a son given whom his father or mother 
affectionately gives as a son being alike by class and in a time of 
distress confirniing the gift with water/^ 10. By vspeclfying 
distress it is intimated that the son should not be given unless 
there be distress. This prohibition regards the giver, not the 
Yaker.b,, 

Thus apart from the effect of special legislation which we will 
next consider;, the maternal relationship of Bbagi justified the 
'■gift: in, adoption.' 

In Mancllik’s Hindu Lav/ p. 468 we find the following passage 
■ewhich;^ co.ncliision at which we have' arrived, 

■,:::q ■The .widow’s, power of giving in her own right has, by' some, been, 
■■::,;C|ue^stiGned, biit/as it seems 'to me, on very'insufScieiit groiincls'. 
In point of fact, even the texts by themselves are niore clearly :it!i 
favour of her competency to give,^ than; -her ■ability to take, and 
all the Digests held authoritative .on 'this side of India, are equally: 
pronounced in her favour. Nanda Pandita himself, though he 
w'ould wish for pennissioii for a widow to take, is obliged to hold 
that llanMs text 'being express in favour' of the mother or the 
f^her being able to give, the widow has the right to give,^-'' ■ ' 
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It has however been argnel before ns that the effect of the 
Hindn Widow Re-marriage Act XV of 1856 is to deprive a re*» 
married widow of all rights resnlting from her first marriage and 
even of the right to act as guardian of her child. We are unable 
to agree with this contention. 

Section 3 of the Act is as follows : — 

On tte re-marriago of a IliEdu widow, if neither the widow nor any other 
person has been expressly constituted by the will or testamentary disposition 
of the deceased husband the guardian of his children, the father or paternal 
grandfather or the mother or paternal grandmother, of the deceased husband, 
or any male relative of the deceased husband, may petition the highest Court 
having original jurisdiction in civil cases in the place where the deceased 
husband was domiciled at the time of his deatlj for the appointment of some 
proper person to he guardian of the said children, and thereupon it shall he 
law'ful for the said Court, if it shall think fit, to appoint such guardian, who 
when appointed shall bo entitled to have the care and custody of the said 
children, or of any of them during their minority, in the place of their mother ; 
and ill making such appointment the Court shall be guided, so far as may be, 
by the laws and rules in force touching the guardianship of children who have 
neither father nor mother : 

Provided that, when the said children have not property of their own 
sufficient for their support and proper education whilst minors, no such appoint- 
ment shall be made otherwise than, with the consent of the mother unless the 
proposed guardian shall have given security for the support and proper 
education of the children whilst minors. 

' It is to be observed first that the proviso preserves the right 
of the re-married mother to the guardianship of her children 
when they have no property of their own even from the inter- 
ference of the Court except in cases where a grandfather or 
grandmother or male relative of the dead father has given 
security for the support and education of the children : secondly 
that even -where there is a property of the children the Court has 
a discretion to refuse the application for the removal of the 
children from the guardianship of the mother. 

Her right as mother to act as guardian of children not possess- 
ed of property is therefore but slightly affected by the Act. 

• Assuming that the mother has by Hindu Law a right to give 
her son in adoption, we do not think that the Act affords any 
indication that the, legislature intended to deprive her of it. 
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Section 5 says that a widow, except as in the three preceding 
sections is provided, shall not by reason o£ her re-inarriage forfeit 
any property or any right to which she would otherwise be 
entitled. Accordingly a re-married woman has been held entitled 
to succeed as heir; to her son by her first husband : see Cliamaf 
Jfarib V. and JBasappa v. Eayava^\ 

The right of guardianship which under the provisions cf 
section 3 (one of the sections excepted in section 5) may under 
certain conditions be transferred from the mother to one of the 
other relations of the child does not carry with it the right to 
give in adoption, for that is a right which can only be exercised 
by a parent. 

It is however contended that the matter is not open to argu- 
ment because it has been held by a Bench of this Court in 
'Bamlappa v. Sanganlmmm^^ that a Hindu widow has no power 
after her re-marriage to give in adoption her '^son by her first 
husband unless he has expressly authorised her to do vso. These 
are the terms of the head note and appear to express the opinion 
of Parsons, J., one of the Judges who decided that cavse. 

In our opinion the evidence to which we have referred in the 
earlier part of the judgment is good evidence of an express 
authority from Anna to Bhagi to give the plaintiff in adoption to 
>Sadashiv. The adoption would therefore according to the opinion 
of Parsons, J., be valid. 

For the above reasons we dismiss the appeal with costs. 

Appeal dismmed with costs* 
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: Before Mr, JusUee Batckeior and 3Ir, J'listice II eaUtU 
ADAM' IT.\IAIl SALS (oiiiamAL D£?i.\"DA 2 fi? ISTo. 1), Appellaft^ 

BAPCJ BiW'AJI AHD - OTHERS (ORIGINAL PLAINTIFF ANB DEFENDANTS 

■ Nos» 2— 8)j Elspondents.'^ 

Bliogdari Aet (Bombay Act V of 1861), see, S-^Bliag — Unrecognued suh 
divUion of ahhag^-^Aliemtion — SuU to set aside the alienatio-n^LimUa^ 
tioTL 

Possession acquired under an alienation made in coiitraTentioa of seetion 3 of . 
tlie Bliagdari Aot (Bombay ActV of 1862) can become adverse so as to bar a suit 
fur recovery by tbe individual alienor or bis representatives in interest. 

Tbe Bbagdari Act (Bombay Act V of 1862 ) eoiitaiiis iiotbing wiiiok by express 
provision or necessary implication abrogates tbe law of limitation in favour of 
a private person. 

■ Data V. Faragi^) and Jetliahhai v. Waihahkaii^}^ distinguislied. 

Second appeal from the decision of G. D. Maclgaonkar^ Dis- 
trict Judge of Broach^ confirming the decree passed by IL V, 
Desai; Subordinate Judge of Broach* 

Suit to, recover possession of land. 

The piece of land in dispute formed , an .unrecognised sul> ■ 
division of a hkag. The ancestors of the plaintiff ' sold it to the ■ 
ancestors of defendants Nos. 2 and 3 in the year 1863^ that is, 
after the introduction of the Bombay Bhagdari Act in 1862, 
The sale was opposed to the s|)irit of section 3 of the Act, 

The plaintiff filed this suit in 1905, to recover , the possession 
of the land from the defendants, alleging that tlio sale having 
been void under section 3 .of the Act could confer no right or 
title on the defendants. 

The, Subordinate Judge decreed the plaintiffs claim.,,, It ivas ^ 
upheld on appeal .by the District Judge on grounds which he 
stated as follows 

As to tlie plea of adverse possession, it is to be observed that tbo tlefemlants 
raised no such issue in the, lower Court. The plaint itsoli; uo d,Qii]3t states that 


^ 6'eeond Appeal Ko. 112 of 1908. 
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defendant Xa 1 lias been in tlie possession since the sale, that is considerahlj 
over twelve years prior to the suit. But there is no clear issue nor evidence as to 
how far this possession was adverse to plaintiff, apart from any presumption that 
may he made from, plaintiff s ancestor being one of the vendors. 

Fiiriher, it is now settled law that adverse possession for however long a 
period is no bar to ejectment by the Collector under section 3 of the Bhagdari 
Act : Collector of Broach v, Rctjaramy 1. L, E. 7 Bom. 542, 546 ; Bai Data v, 
Tarag, 4 Bom. L, R. 797 ; JtthahJiaiy. Nathabhai, 1. L. E. 28 Bom. 399. 

Bat the English rule ‘ Prescription runneth not against the Crown ' does not 
hold good in India ; in point of limitation, except where specially protected by 
law, the Grown and its ofiicers stand on the same footing as any other parties. 

There is no such special exemption in the Bhagdari Act : the words ' whenever 
he shall, upon due inquiry’ &c., can hardly be said to extend the period of 
limitation. In the cases cited above, the ratio decidendi was really the fact 
that the legislature for special reasons of policy, had absolutely made illegal and 
invalid db initio all alienations of unrecognised suh-divisions ; so that possession 
under such alienations by a stranger non-bhagdar could never by mere lapse of 
time be recognised by the Courts as legal possession. If so, there seems no clear 
reason why the i3laiiitiff instead of moving the Collector to take action and, if 
action were taken in his favour, of leaving the appellant to apply to the Court 
to set aside the Collector’s order should not himself directly apply to the Court 
to reinstate him in possession ; or, when he so applies, why possession of itself 
should bar his remedy direct any more than it does so indirectly through the 
Collector. The point of adverse possession cannot thus really arise in the case. 
To use the words of Chandavarkar, J., in Jethahlvai v. MatJiahhaii I. L. R. 28 
Bom. 407 : ‘ It is of the essence of adverse possession that it must relate to some 
property which is recognised by law. But here there is no such property, since 
the legislature has proscribed the kind of property on which the plaintiffs seek to 
found their titk by adverse possession.’ In respect of the resulting hardship, 
if any, to defendants, one can but quote the words of Jenkins, C, J., in Data v, 
Farag (4 Bom, L. R. 799) : ‘ Great hardship may possibly arise from time to 
time by the exercise of those pow’^ers, but this is not an unfrequent result of 
legislation of this class and we cannot on this ground help the plaintiff, for 
Courts must look at hardships in the face rather than break down rules of law * V 

J. Shah^ for the appellant (defendant No. 3) :~It has been 
found as a fact that the sale took place in the year 1863 A. 
and ever since the possession has been with the defendant* The 
present suit, which is brought more than forty years after that 
date, is therefore tinie-barred (see section 28 and Article 144 of 
the Limitation Act), unless there is something in the Bhagdari 
Act (Bombay Act V of 1862) to exclude the operation^- of the 
proTisions of the Limitation Act^ 1877.’, ' ; '' ' ' ;; v"' 
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We submit there .is' nothing 'in the Bhagdaii Act^ 1862^ to 
::exclade the operation. .. The cases of' Dda v. Par00::MiAJetkmr 
hliai V* NafMbhai^^'^ are disfcingiiisliabie from the present case 
inasmuch as there the Ooliector. had initiated the proceedings 
and the question was whether his action was subject to any 
provisions of the Limitation Act^ 18/7. In the case of The CoUec-- 
tor of Broach v. the proceedings were under 

section 2 of the Bhagdari. Act (Bombay Act V of 1862), 

Y, Paraf^'^ the learned Chief Justice relied upon the expression 
; ^ whenever it shall appear m section 8 of the ' Bhagdari Act^' .4 
4and held that the plea of adverse possession could not prevail 
"^agaiiist .the CollectoT^S' order,'- In the. case' of Jethahliai v. 
bfiaP^^ also the Collector had passed the order and the plaintiff 
was seeking to get rid of the effect of that order. The general 
remarks of Chandavarkarj J.^ must be taken with reference tbi|A 
facts of the case^, the point arising in this appeal not having been 
: argued in that case. ' ■ . . , , -'-';44;;;| 

:4, .' 6. W« Thalcore (for Jf. A“. for tlie:responolent': -«^ 

Limitation Act does not control the transactions in question in 
contravention of the Bhagdari Act : see The Gollecior of Broach 
V, Besai Mar/hmiat/T^^^ where the Collector's action fell under 
^.-^sectioa „2 of the Bhagdari Act. In, Bala y.-, Parag'^^^ and ' Jeihar»-l. 
Ihai V. Natkahliai‘^^> the Collector^s action fell under section 3 
' .of the Acte . These cases ' are .not distinguishable from the present 
case oil the ground that the Collector's action intervened in each 
of theiHj while in the present case there is no order of the 
//Collector,./' Besides^ the remarks of, Chanda varkar,.J.^ which. .form-/ 
part of the .decision of the 'case,- are clearly in favour of the view 
that the poliey-'Of'the'Act is to. make, the transaction contra ven*^ 
ing its ^ provisions; unlawful, ..and null aiid void in law. I strongly 
■w^Tely.:'On the said- remarks. :::/'l',-;:/-'4,::;:',/l44/^^ 

BatcheIiOE, J. -This appeal raises a question as to the con** 
stmctioa of the Bhagdari ^ Act (Bombay Act V of 1862). The 
plaintiff sued to recover possession of a parcel of land alleging 
that it formed part- of’a/Misy which was Iiis ancestral propertji 
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<aad that in 1833 it and some other land were sold, in eoiitraven 5 * 
tioii 01 the Bhagdari Acfc^ by his ancestors and those of defend- 
ants i and 5 to the ancestors of others of the defendants. It is 
admitted that the land in suit is an unrecognised snb-divisioa of 
a and it is found as a fact by the Court below that the sale 
to the defendants^ predecessors took place in 1863^ that is^ after 
ths' coniing. intO' force of the Bhagdari Act. 

The learned District Judge has allowed the plaintiffs claim on 
the grounds that the sale of ■1863 was void- under section 3 of 
the Bhagdari Act, and that- no adverse possession of the land 
could be acquired by the first defendant so as to oar the suit 
under the law of limitation. Though other questions nave been 
slightly discussed before us on behalf of th e first defendant, who 
is the appellant here, it appears to me that the only point of 
substance is that which has reference to the Limitation Act. It 
is common ground that the sale of 1863 was void under section 3 
of the Bhagdari Act, and upon a consideration of the pleadings 
and the general conduct of the suit I am' satisfied that the suit 
must be held to be barred by limitation unless it can be saved . 
by virtue of the special provisions of the Bhagdari Act. Though 
no issue as to limitation was raised in the trying Court, the point 
was taken in the first defendant's written 'statement, and has 
been discussed by the Judge below; having regard to these 
■circumstances and to section 4 of the Limitation Act, I think 
that Mr. 8hah is entitled to argue the question of limitation in 
./thia appeal. ■ ' ■ ■ ■ - , , 

Now the argument which' found favour with the lower appeal. 
Court, and which accordingly the appellant has now to displace, 
is 4hat possession acquired under an alienation made in - contra*^'^ ■ 
vention of section 3 of the Bhagdari Act can never become 
adverse so as to bar a suit for recovery by the individual alienor 
or his representatives in interest. This, argument is grounded 
upon 'the general scheme and policy of ^ the Act, and upon certain 
judicial decisions. 

As to the scheme of the Act, it is apparent -from the title, tlie 
preamble and the sections that the Act is a special or exceptional 
piece of legislation designed with the .view to prevent the ^dis- 
niemberm'ent of Bhagdari tenures.' To give effect to'-, this ’ policy 
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tliiB legislature directs in section. 1 of tlie Act that no portion of 
a hlmg^ other than a recognised vsub-di vision of such hkar/^ shall be 
liable to seizure under the procevss of any Civil Court. Then by 
section 2 it is provided that on the issue of any such process for 
the seizure of any unrecognised portion of a the Colloctor 
may move the Court to set aside the process, and if the Court finds 
that the case falls within the Act, it shall sot aside or quash such 
process, and cause the provisions of this Act to be put in force/* 
Then follows section 3, with which we are more immediately 
concerned indhis appeal. It begins byreciting that shall 
not be lawful to alienate or incumber any portion of a Ihag 
other than a recognised sub-division of such and the second 

paragraph enacts that any alienation coritraiy to the provisions 
of the section shall be null and void ; and it shall be lawful for 
the Collector whenever he shall, upon due inquiry, find 

that any person is in possession of any portion of any bliag 

other than a recognised sub-division of such in violation of 
any of the provisions of this section, summarily to remove him 
from such possession, and to restore the possession to the person 
whom the Collector shall deem to be entitled thereto/^ Then by 
the third pai’agraph it is laid clown that any suit brought to try 
the validity of any order made by the Collector in the exercise 
of the above powers must be brought within three months after . 
the execution of such order. 

It has been held by this Court in decisions which are binding 
upon us that under section 3 of the Act the Collector may take 
action at any time ; that his action is not subject to the law of 
limitation ; and that the plea of adverse possession cannot prevail 
against any order which he may make : see Dala v. Famg^^'^ 
Mi^JethabJiai v# Natliahhai^^h A reference to the former case 
will sliovr how this principle is deduced from the general scheme 
of the Act and from the particular words authorising the Collector 
to take action whenever he shall find any person in apparently 
unlawful possession. But in this case no action has been taken 
the Collector.'; It is the pMintiff himself who now seeks to ' 

' disturb a possession extending over 40 years; and the question,',; 

, ‘ ; P) (1902) 4 Bora. 3}. B. 797*.' ; ‘ ;C^)‘ (1904) m Bom. 390 ; 6 Bom, B. 428. 
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is whether the immunity from limitation, afforded to the Oolieetor 
under the Act, should be extended also to a private party. I 
can find no warrant in the Act for that opinion ; on the contrary, 
the policy of the Act, as I read the sections which I have 
endeavoured to summarise, is to vest in the Collector alone the 
special powers of interference conferred, leaving private parties 
to the operation of the ordinary law. And this view derives 
support from the consideration that the Collector is in a better 
position than the Civil Court to carry out the special objects] of 
this particular Act with due regard to the aims of the Govern- 
ment as well as to any equities which may exist between the 
parties. But there is, I think, nothing to indicate that the 
exceptional position conferred on the Collector can be acquired 
by a party who after standing by for 40 years comes direct to 
the Court instead of availing himself of the special remedy 
provided by the Act. Reliance was placed by Mr. Thak.oreupon 
a passage in Chandavarkar, J.^s judgment in Jethahha^a casef^ 
where it was said that, on principle, such a title as the plaintiff’s 
in that suit claimed to have acquired, could not be acquired by 
adverse possession. But this passage, as the following sentences 
clearly show, had reference to the particular claim advanced by 
the then plaintiffs who professed to hold the land as forming part 
of a narva holding and as subject to all the incidents of the tenure. 
No such claim is put forward here and the passage is therefore 
inapplicable to the present facts. 

Then it was said that the possession obtained by the first 
defendant’s predecessor was possession obtained through a trans- 
action which the law both prohibits and declares to be null and 
void. That is undoubtedly so, but it supplies no reason for 
supposing that such possession would not be adverse to the right- 
ful owner. On the contrary, it is just such possession as this, 
that is, possession originating without colour of title, which is 
contemplated by the law of limitation : so, in the President and 
Governors ofMagdalen EospUal v. KnoUa^^> possession obtained 
under void leases was held to be adverse. It is important to 
distinguish between the sale and the possession. The sale, no 
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doubtj, was Yoid, and the law allowed the vendors ample time in 
‘wliieli to have it set aside. But the appellant does not rest upon , ' , 
the sale ; he takes his stand on the long possession following the - ' 
sakjj and the effect of that possession is not displaced hj reference 
to its origin. So far as I can discover^ the Act contains nothing ' 
which by express provision or necessary implication abrogates 
the law of limitation in favour of a private person. 

For these reasons I am of opinion that tlie appeal should 
he allowed and that the suit should be dismissed with costs 
throughout. 

Appeal allowed. 
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Before Mr, Justiee Davm\ 

JAMSHEDJI OUESBTJBE TABACHAND, Plaintiff, t?. BOONABAI 

AND OTHEESj DEFBNDANTS/'j^’ 

Trusts to perform Mxihtad ceremonies, mlidity of--^Temts of Zoroastnem 

faith — Nature and meaning of MvMad eere-monies-~^€0remomes tending. 

towards the advancement of reUfjion‘--PracUce-^Movj far decision hg single 

Judge binding on Ms sticoessors. 

Trusts and bequests oflauds or money for the purpose of devoting the incomes 
thereof in perpetuity for the purpose of performing Muktad, Baj, Tejnshnij 
and other like ceremonies, are valid charitable ” bequests, and as such exempt 
from the application of tlie rule of law forbidding porpetidties. 

The Barvardigan days are the most holy days during the Zoroastrian year and 
the performance of Muktad ceremonies during the Farvardigmi days Is enjoined 
by the Soripitures of the Zoroastrian religion. 

The performance of the Muktad ceremonies is a religious diiiy imposed on 
the Zoroastrians by the proved tenets tof the religion they profess. 

The ceremonies themselves are acts of religious worship. They include 
, worship, jH-aise, and Adoration for the Supreme Deity, and a thanksgiving for 
all his mercies. They contain petitions for benefits, both temporal and spiritual, 
for all Zoroastrians— for all holy and virtuous men of all other communities — and 
they comprise prayers for the •well-being and long reign of the sovereign, for 



VOL* XXXIII] 


BOMBAY SERIES. 


123 ^'^ 


goncl government by and f jr victory to bim over all his enemies. Tbe 

Miiktad ceremonies lead most nnmistakably towards the advancement of tie 
I'eligion promulgated by tbo Persian Propliet Zoroaster, and there can be no 
doubt that tlie performance of time ceremonies is an act of Divine Worship 
in its highest and truest sense. 

The monies paid to the priests for the performance of the Miiktad C0remo« 
nies forms a good portion of their ordinary income. The priests make a higher 
income during the Parvardigan clays than they do during any other period of 
the year, and the Muktad ceremonies form a sort of endowment which goes a 
long way to maintain the priestly classes whose existence is necessary to the 
community of Zoroastrians. 

According to the belief prevailing amongest the faithful followers of the 
Prophet Zoroaster, the performance of theMuktad ceremonies confers public 
benefits — ^benefits on the Zoroastrian community, on the peoples amongst whom 
they live and upon the country which they have chosen .as ; their home. The 
fundamental principle underlying this belief is faith in the efiicacy of prayers 
addressed to the Great Creator. 

A Judge sitting on the original side is bound ordinarily to follow the judg- 
ment of another Judge when he has decided a point of law, or laid down 
certain principles of practice or procedure or judicially construed any provision 
of the law prevailing in the country. But a single Judge is not bound to 
follow, another Judge’s findings of faot based on the evidence recorded by 
Imh when the evidence that may be available before a Judge in a later case may 
be fuller or more reliable and may tend to lead him to a different conclusion., 

JS'owroji Banaji v. JBapnji Buitonji Limhuwallaf^) , not followed. 

Dinbai, widow of Jehangir Cursetji Likimna, otherwise known 
as Tarachand, a Parsee, on the 21st day of December 1871 made a 
settlement of certain moveable and immoveable properties belong- 
ing to her^ and appointed her sons Cursetji Jehangir Tarachand 
and Merwanji Jehangir Tarachand and her son-in-law Sorabji 
llormxisji Bottlewala^ all since deceased, the trustees thereof. 
The deed of settlement provided inter alia that the trustees and 
the survivors or survivor of them and the executors and admi- 
nistrators of such survivors should stand possessed of and inter* 
ested ill all the immoveable and moveable properties therein 
more particularly mentioned and thereby settled upon certain 
trusts, that is to saj?*, in trust to receive the interest and income 
thereof and to pay the same to Dinbai during her life^ and 
after her death upon trust to purchase or set apart out of the 
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said trust funds promissory notes of the Government of India for 
the sum of Es. 15,000 bearing interest at 4 per cent, per annum 
and to pay the annual income thereof to each of them the said 
Cursetji Jeliangir Taraehand, Merwanji Jehangir Taraehand 
and Hormnsji Sorabji Bottlewal la and after the death of any of 
them to his or their executors or administrators alternately in 
regular rotation every third year in the order named above to 
enable him or them to defray the expenses of annual Muktad 
ceremonies of the dead members of the family in both sects of 
Shanshaya and Kadmi 

The deed of settlement made provi^iioii for the payment of 
certain sums of money to the persons and for the purposes therein 
mentioned and then proceeded ^^and to pay and divide the net 
residue thereof unto and between the said Ourscfji Jeliangir 
Taraehand and Merwanji Jeliangir Tarachaiicl, their executors, 
administrators and assigns in equal shares 

Cursetji Jeliangir Taraehand died on the IStli of December 
1887 at Bombay leaving a will, dated the l7th January 1887, 
whereby he appointed his wife Bai Meherbai Cursetji Taraehand 
the sole executrix thereof. As this will was after the death of 
the testator lost or mislaid^, the High Court of Bombay granted 
on the 16th March 1888 probate of the draft thereof to Bai 
Meherbai until the original will was produced. 

Bai Meherbai died at Bombay on the ]6tli February 1900 
without fully administering the asvsets belonging to the estate 
of OuTsetji Jehangir Taraehand. On the 8rd August 1900 letters: 
of administration with the said draft will annexed of the un- 
administered property, property and credits of Cursetji Jehangir 
Taraehand were granted by the High Court at Bombay to the 
plaintiff as one of the sons and one of the two surviving^ 
residuary legatees named in the will of the said deceased limited 
until the original will was produced. 

The settlor Bai Dinbai died on the 5th March 1889. At the 
time of her death Sorabji Hormusji Bottlewalla and Merwanji 
Jehangir Taraehand were living and after her death they 
continued to manage the moveable and immoveable properties 
mentioned in the ^ deed of settlement. In the course of such 

qnauagement they, in piirsuanco of the dorms of the settlement 
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set apart out of the trust«properties in their hands Government 
promissory notes of the value of Rs. 15^000 for the purposes of 
the Muktad ceremonies in the settlement directed to be performed. 

Bai Dinbai left a will dated 15th July 1886 whereby she 
appointed the said Curseiji Jehangir Tarachand^ Merwanji 
Jehangir Tarachand and Sorabji Hormusji Bottlewalla executors. 
As the said Cursetji had predecesed the executrix the will was 
proved by the surviving executors on the 18th May 1899. After 
the death of Bai Dinbai^ the said Sorabji Hormusji Bottlewalla 
and Merwanji Jeliangir Tarachand, as the surviving trustees of 
the settlement, went on paying the interest of the said Govern- 
ment promissory notes of Es, 15,000, alternately each year to (1) 
Bai Meherbai, the executrix -of the will of Cursetji Jehangir 
Tarachand, until her death in the year 1900 and after that with 
the implied consent of the plaintiff as administrator to Bai 
Raianbai, the eldest daughter of Cursetji Jehangir Tarachand i 
(2) to Sorabji Hormusji* Bottlewalla until his death, which took 
place on the 81st August 1902, and after his death to his 
executors ; and (3) to Merwanji Jehangir Tarachand until his 
death, which took place on 15th March 1905. 

Since the death of Merwanji Jehangir Tarachand his executors, 
who held the said Government promissory notes, have not paid 
the income thereof to any one, as they entertained doubts as to 
the validity of the trust declared in respect of the said notes, 

About the end of the year 1890 the whole of the estate of Bai 
Dinbai was administered and the whole trust properties under 
the deed of settlement were properly distributed, except the 
Government promissory notes which were set apart according 
to the deed of settlement. By an Indenture dated 16th April 
1891, Merwanji Jehangir Tarachand, Meherbai, widow' and 
executrix of Cursetji Jehangir Tarachand, and the 3rd, 4th, 5th, 
6th, 7th, 8th, 9th defendants hereto passed a release in favour 
of Merwanji Jehangir Tarachand and Sorabji Hormusji Bottle* 
w^'alia, the executors and trustees abovenamed, with the proviso 
at the end thereof excluding the Government promissory notes 
of Es. 15,000 from the operation of the release^ in the event of 
^ the trusts being found or declared to be inoperative or void,, ■ 
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The Ixt and 2nd defendants were the exectitrix and execator, 
resjieetively, of the last will and testament of M'erwaiiji Jehangir : 
Tarael'iaiicL The Srd^ 4tli and 5tli defendants were the daughters ’ 
of ilai Maiieckbaij the eldest daughter of the deceased settlor Bai 
Dinbai, Defendants 6 j 7, 8, and 9 were the daughters of Bai / 
Jbichubaij the youngest daughter of Bai Diiibai* Defendants 10 
and 11 were the surviving executors of the last will and testa* 
rnent of Sorabji Horinusji Bottlewalla. The 12th defendant was 
the Advocate Genera!. 

The plaintiff therefore filed this suit and obtained an originat- 
ing siunnions on the 18th April 1907 for the determination of 
the following questions — 

(1) Whether the trusts declared in respect of Government 
promissory notes for Es. 15^000 mentioned in the plaint are 
valid ? 

(2) If the trusts abovenamed are valid, ■who are the persons 
entitled to get the interest on the said notes and to perform the 
Miiktad ceremonies ? 

(3) If the trusts abovenamed are void, who are the persons 
entitled to the Government promissory notes for Rs. 15^,000 and 
the interest which has accrued and will accrue due thei’eon. 

(4) Whether the agreement embodied in the release of the , 
16th December 1891 and referred to in paragraph 12 of the 
plaint is not binding on all the parties hereto ? 

(5) Whether in the event of the said trusts being held to be 
void the first and second defendants herein are not liable to 
account for the promissory notes of Es. 15,000 and the interest 
thereon ? 

K, Tarmhmii, for the plaintiff*. 

Kangaj for defendants 1 and 2. 

Bahadurjiy for defendants 10 and 11. 

The summons was,, argued in chambers on 29th June 1907^ 

•: when the learned Judge (Davar, J*) adjourned it into Court for 
further evidence and argument and made the Advocate General 
a party. _ ' 
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J. K. TafacMnd, for the plaintiff :—Muktad ceremonies are 
ceremonies for the benefit of the dead, I refer the Court to 

the following cases i— 

Limji Nowfoji Bmiaji Iluitonji LimluwallaP -'^ ; Cowasji 

iV. PoeMJiamimlla v. £* S, Setna^^'^ ; Dliunhmji v. Nawroji 
; OowiiBji Bp'awji Gorewalla v. Perrozlai^^^ j ManeeJcji 
Idnlji JIlblessY. Sir Bins/ia Manec/yi PeH0'^ i Badha v IJie 
Admcale QeneraB^\ These are all the cases, and they decide 
that trusts in favour of Miiktad ceremonies are void all creating 
perpetuities. 

See also Ikd^ v. Advocate GeneralBy. 

Isay that the trust is void on the basis of these eases as 
offending against the law of perpetuities. 

[Davar, J.— Show me that this rule applies to Parsis.] 

We must refer to 43 Eliz., ch. 4, to see what bequests are 
charitable, 

Naoroji Berawji \\ Bogers^^^ deckles that the role against 
perpetuities applies to Parsis. 

[Davar, J, — In order to prove your case you must prove that 
the English law applies to Muktad. The Rule of Perpetuity 
is English Law ; so far as succession goes it may apply to Parsis, 
but can you say that it applies to foreign religious institutions ?] 

The common law applies to India and there are certain excep- 
tions with regard to Hindus and Mahomedans, but there is 
nothing to exempt the Parsis, Cheali Neo v, O^ig Cheng 

This is enough to shift the onus on to the other side. 
If they allege any custom I shall be allowed to call evidence to 
contradict that custom. 

Kanga^ for defendants 1 and 2 :™I represent the trustees, the 
executrix and executor of Merwanji Tarachand. There is no 
dispute as to the facts^^ the trustees are willing to carry out the 
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Trusts for masses are valid in Ireland but not in England. 
There are decisions to say that Judges are not to decide 
that one religion is better than another, Mojcoond Lai Singh v. 
Noioiip Chunder Sitigha^^K In England trusts can be grouped 
under the following heads : (1) Eorbidden Religious Trusts ; 
(2) Superstitious Religious Trusts ; (3) Valid Religious Trusts ; 
(4) Gifts to Voluntary Associations ; (5) Trusts for oreoting, 
repairing or maintaining monuments or tombs. 

(1> With Forbidden Religious Trusts we are not concerned, for 
the Proclamation of 1857 gives full liberty of religion. 

(2) The doctrine of superstitious uses does not apply to India, 
Advocate-General v. Yhhvanath AtmaramS\ 1 Ed, VI, Ch. XIV, 
only applied to trusts then created. Later trusts are void because 
of the invalidity due to that Statute. Bominm Bex v. Lady 
Bortington'-^'^ affords a clue as to what is meant by superstitious 
uses. AUotney-General v. Calvert^^^ shows that the spirit of that 
statute was carried on after the Reformation. I rely on four lines 
at p. 260, On the question of masses the cases are very few, see 
West V. SluiilewoTth^t ^ In re Ellioit^'^, The Attorney-General v. The 
Fishmongers’ Gomgang^^ In re Fleetmood^^t ^ Heath v. Ohaimanf-^l, 
In re Blundell’ e Trusts West v. Shuttleworth^^t and Heath v. 
Chapman^^t are doubted by the Master of Rolls in In re Michel’s 
Trust^'> and see Snell’s Equity, 12th Edition, pages 124-125. 
Bas Merees v. Cones^^t is an authority showing that the doctrine 
of superstitious uses is not recognized in India. This is followed 
in Andrews v. JoahimO-^), see also loseph Judahv. Aaron JndaM^^y, 
KJnmkhand v. M.ahadeegiri^^'^ , Bnpa lagshet v. Krishiaji 
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(5) (1835) 2 M & K 684. 

(6) (ISSl) 39 W. B. 237. 

(7) (1839) 3 Beav. 151. 
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(8) Yalid Eeligious Trusts, These are trusts o£ Protestants. 
The cases are Baker v. Totomeud w €arm^^\ Parhti 

JMbee v. Ram Banm VpadJiya^K 

Section 17 of the Transfer of Property Act and 43 Eliz.^ ' c. lY^^ 
both say that be€|uests to religion are Yalid. 

A gift : for the maintenance of religious ceremonies is a good 
gift: Turner v. A legacy towards establishing a Bishop 

in His Majesty^s dominions in America was held good in Altorneg^ 
(jmierd \\ The BUhop of CJmte)P'K In Attorney ^(kneral v. 
liawee^^"^ a direction to pay into a certain bank a yearly sum of 
£100 for the maintenance and support of the Irvingitcs Avas 
held valid. In Thornton v, Ilovje^^^ a trust for printing and 
circulating religious works was held to be valid 

Sir dm' v, GoMsmicB^'^ is a case very like the present case. 
This decided that a bequest to enable persons professing the 
Jewish religion to observe’ its rites is good. 

Trusts for all religions are valid charitable trusts provided 
they are not opposed to morality or positively harmful to the 
State, An. instance of a trust held void as being contrary to the 
policy of the law is Be Them mine $ De Bonne vaP^\ 

(4) Gifts to Voluntary Associations in perpetuity are not 
valid, see Cooh v, which is relied on in Limji Nowroji 

V. Bofuji Ruttonji LimlmvaUd^'^K If the object of the associa- 
tion is private the trust is bad but where it is public it is good. 
Carm v* Rong^^'^ decided that a gift to a public library is .not 
charitable. See the Eocyclopcedia of Laws, voL XI, p, 314, under 
the head of Roman Catholic '' where all these cases are coliectecL 
Feme v, decided that trust for the relief of sufferei's 

by a certain colliery accident is void. In In re Sheratons 
a bequest to the Sassoon Mechanic Institute was held void. 
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In re ClarFs decided that a bequest in aid of a society 

for raising funds for the benefit of persons ' in sickness ’ was 

The Aitormj/-General v. The HaherimJteFs Qompany^^ relied on 
by Jardiiie, J.j mLimhmaUFs case^^^ is more a commercial case 
than a religious case. 

{?■) Gifts for erecting, repairing and maintaining tombs are not 
valid : see SiielPs Equity, p. 113 (1 2th Edition). lure Bickard^^'^ 
laid down that a bequest of money/ the interest of which "was 
to be applied in keeping up the tombs of the testator and his 
family^ is void as a perpetuity. Hoare v, Oshome^^^ decided 
a gift for the repair of a vault was void. See Shephard, 
in Colgan v. Administrator^ General of Madras^^'^, Fisk v. Attorney’* 
Genefal^'\ Fomler v. Foioler^^h Dawson v, Tudor on 

Charities and Mortmain^ Ch. V, section 4, p. 131 (4th Edn.). 
These bequests are held void because they do not advance 
religion* 

Indian legislation seems to include religious purposes in the 
%Tord charity. This is borne out by section 17 of the Transfer 
of Property Act. In the Act VI of 1890, section 2, there 
is a definition of charity. In Wilson’s Alahomedan Law, 2nd 
Edn., page 393^ the distinction between religion and charity is 
explained. We have to distinguish the three Indian cases. 
Colgmi w Admimstraior*General of Madras^^'^ is a decision on Masses 
and proceedvS on the principle of West v. SliuitlewoTbJi^^'^ and isthere- 
fore of very little use. As to what is a mass^ see Attorney -General 
V. Delanef^^'K In Colgan v. Adniinistrator- General of Madraa^^^ 
Shephard, was of opinion that trusts for masses should beheld 
valid but he followed Teap Cleal Neo v. Ong Oheng and held 
them void, I cap Cliedh MeoY* Ong Cheng can be distinguish** 

ed» The question is are these religious ceremonies pious uses or 
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religions uses? la Linthmallds ease^^^ they are held to be ' 
pioas ttvses* 

Balmimji for defendants 10 and llj the surviving executors 
of Sorabji H. Bottlewalla, one of the three trustees of the original 
deed of settlement :—^The suggestion in Liwji Noioroji Banaji 
V. Bajmfi BuMonji Limhmallofi-^ that Parsis arc governed by 
English law has no authority for its support. All tlie Judges • 
who decided cases about Baj Rojgar trusts have worked from 
the Christian point of view and they could not dissociate them- 
selves from the view of the pious ceremonies of the Christian 
Church, Toleration of religion is the basis of the English Eule 
here. (1780) 21 George III, ch. 70^ sections 17 and 18, said that 
Courts in India should have regard to the religious usages and ' 
customs of the natives of India. 

37 George IIIj ch. 142, section 12, is very similar. 4 George 

IV, c. 71, High Court Rules, page 13. The policy from the * 
earliest time seems to be to grant entire freedom in respect of i 
religion to the natives of India. Westropp^ J., in Naoroji Beramji 

V. Rogen^^'^ says that the Parsis are governed by English law. I 
submit that law contemplates equality and freedom of religion, 
see Letters Patent, High Court Rules, page 67, cl. 19. Bombay 
Regulation IV of 1827, section 26, relates to the mofussil. 
According to these statutes the Parsis in the mofussil are governed 
by the law of India as to usage and custom but not the Parsis in 
Bombay who are governed by the English law, and he has only 
to step out of the jurisdiction of this Court to establish such a 
trust as is now in dispute as valid. If a trust does not come 
within the spirit of 43 Elix, c. it can be tiphelcl as valid within 
the Jurisdiction of this Court* I propose to cite a series of 
eases to show that the High Court here has not followed 
consistently the principle laid down in Limji Nowmji 
Bamji v. Sapuji Rutionji BimiuwaUa^^K Prior eases are the 

■ following i-^Ardmeer Cmneij&e v* decided that 

'so far 'as the ecclesiastical side of the Court was concerned the " 
English' law did not apply to Parsis* Bmalme y. Pmnpdflmi '] 
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(1856) 6 Moo. LA. 348. 
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I)oE(Maee^^\ Modee KdMtoosorow EormtiBjee v. Cmmrlliaee^^'^ 
laid down that there is the restraint upon the testamentarj power 
of disposition by a Parsee;, Sorabjee Bengali's book 

on Parses Acts* In MitJdbcd v. Liniji Nowroji Banaji^^ a reference 
is made to Glietstds case where an illegitimate son was held 
entitled to, succeed to his father^s share following the Hindu 
principle* Mihiramjee Nuoshinvonjee v. Awan Baee^^^ referred 
to in Avabai v, Icmasji JamBhedji^^K 

There is another case Manchanha Ashpandiarji v* Emtnmha 
Bepam^^^which decided that English law did not apply in its 
entirety to Parsis ; and see Bayley, J/s judgment in Jimnia$ 
KeBhmji r. Framji Nanahhai^'^K Bai Manechhai v. Bai Ilerbai^^'^ 
decided that section 7 of the St.atute of Frauds applies to Parsis* 
Fulton^ J*, in Navroji Manochji Wadia v, Berozhai^^^ and in Shapiifji 
V* Batchelor, said that the law governing the 

Parsis in the mofussil is the customary law of the Parsis 
modified by jUvstice^ equity and good conscience. 

So far therefore as religion is concerned there is no established 
Church in India as there is in England and we have here 
perfect freedom of- religion. I mean by established Church 
the Church as established and maintained by the State. The 
doctrines of the Established Church of England are always the 
considerations entered into whenever there is a contest on 
religious matters^ but here there is no particular church main^ 
tained by the State. See Ilbert's Government of India, pp. 256— 
269, 53 Geo. Ill, clause 155, section 33, 8 and 4 Will. IV, ch, 85, 
sections 92 — 102 and see also West, J/s observation in FatmalHi 
y* The Admeate^ General of Bomiap^^'^h 

As to the cases decided in the Bombay High Court the decree 
in the case of Bmji Nowroji Bamji v. Bapuji Butionji Limbu^ 
was practically a consent decree. (Read at p. 447.) The 

m (1835) 5 Sutk W. p. c. 103. (7) (1870) 7 Bom. H. 0. B. (0. C. J.) 45* 

P) (iS5G} 6 Moo, I. A, 418. (8) (1881) 6 Bom, 363* 

m flSSl) o Bom, 506. (0) (1898) 23 Bom. 80 at p. 87. 

(4) (1822) 2 Borr* Bom. Eep J231. (10) ( 1905 ) 30 Bom. 359 at p. 362. 

(5) (1866) S Bom, H. C. li, (A. €. J",) 113. HD (1881) 6 Bom. 42 at p, 50. 

m (1868) 6 Bora. H. C. E. (A. G. J.) 109 (IS) (1887) 11 Bom. Uh ; ' 

’ at p* 114* ^ ‘ ^ 
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tiviclence lsliall produce will show that tho ecremouics are for 
tlie piiblie -boEefit of all-Zoroaskians, Bene fib is tlerivecl by the 

whole community. If evidence bad been given before Jardine J 
he would have been -of the opinion that the bequests were not 
ior the benefit of individuals or of families but of the whole 
community. In W aims ease^^^ there was not contest ■ it was a 
friendly suit. GarcwalUs Case^^), WaMah Ilodmalkh 

Case^\ AliUess' Case^*\ Marherk Case^^), all followed Liwhimtta’s 
Case I refer to the Irish cases for the performance of Masses. 

[Davab, J.:— I should like to know any case where English 
law applies to Parsis in respect of religion.] 

Tho Statute of Mortmain does not apply to India ; therefore 
if any question on religion arises it should be judged from 
tne standpoint of the English law prior to the Reformation. 
See Tudor on Charities and Mortmain^ 4th edition, p, 4 23 
Henry VIII Ch. 10, 1 Edward VI Ch. 14, 9 and 10 Viet. Oh. 5 

23 and 24 Viet. Oh. 134, section 1, Theobald on Wills, 6th edition^ 

pp. 350—353. Gifts to perform Masses would be void as bein» 
superstitious. See Tudor, p. 8. 9 and 10, Vic. Ch. 59, referred to 
Jews, 1 Will, and Mary, Chapter IS, referred to Roman Catholics 
and Dissenters, 2 and 3 Will. IV, Ch. 115 and 23-24 Vfo. 
Ch. 134, section 1 referred to Roman Catholics. A bequest 
to a Jew to observe the rites of that religion was held valid 
m Simns v. GoUsmtSn, This was before 9 and 10 Vic 159 
« Miehl’s Tpusm. If the Parsis are not governed by ‘ 
lEgiish law tlien the rule against perpetuities docs not apply 
so far as religious trusts are concerned. Once tlie relimous 
liberty is granted then the rule against perpetuities h^s no 
application even if such religious trusts are not for the public 
benefit. If these trusts are for the public benefit then it matters 
little by what law we are governed, but even if they are not for 
the public benefit, then as the rule against ■Dernetuitifis rinot, ,inf. 
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apply the trusts are valid. Hindus and 'Mahomedans cto make 
private religions trusts which are valid ; MuUiek V, MullieU'^h^ 
Juggnt Mohmi Bossee \\ Mumma^ . Soklieemoney 
FabjicibUji V. The Jlvoeate*^ General of K^mara. Asima 

Kriskua Deb w Kumara Kumara KruJma DeF^h. : ... 

'■ If I establish that the performance* of -Muktad ceremonies 
amounts to an act of divine worship^ then although if it is a 
perpetuity the trust would be good. I wish to establish -five 
propositions x (1) The doctrines of the Zoroastrian religion enjoin 
the performance of Muktad ceremonies, (2) The performance of 
these Muktad ceremonies amounts to the performance of an act 
of religious or divine worship. (3) According to the doctrines of 
the Zoroastrian religion the performance of Muktad ceremonies 
I'^esults in public benefit^ either temporal or spiritual^ and that it m 
believed to bring divine blessings not only on.the party performing 
these ceremonies- or his household but upon the whole community 
and on the wmrld at large, (4) Muktad ceremonies^ or- at all 
events the essential parts of such eeremoniesy can only be per- 
formed by priests. (5) Payments received by the priests for the 
performance of such ceremonies form a portion of their ordinary 
income and means of livelihood. .... 

A devise to charitable and pious uses generally was held 
good in AUomey General x, HerricF^^ In Powers€oi 4 >rlY\,Dowen^ 
a devise to trustees to lay out at their discretion 2^000£' 
in the service of my Lord and blaster was upheld. Toionsencl 
w OanpF'^ decided that a bequest for spiritual purposes was good,’ 
Furqnhar v. DarUmf^'^ upheld a devise ^^to the poor and the 
service of God.’^ In Timur v. Ogden^^'^ it was held that a bequest ' 
for preaching a sermon on Ascension Day^ for keeping the chimes 
of the Cliureh in repair^ and for a payment to -be made io 
tlie singers in the gallery of the Church are' all bequests io. 
charitable uses ■within 43 Eliz. 
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(1) (1820) 1 ?45. - (5) (1772) 2 Amb. 7X2. 

(2) (1871) H Moo. L A. 2S9. («) (1824) 1 Mol% 616. 

(3) (ISSI) 6 Born. d2. (7) {1S44)'3 Hare 257. 

(4) (186S) 2 Ben. L, R. (0, G. J.) II at p. 47. (8) [1896] 1 Ch. oO. 

m (1787) 1 Cos, Oh. Cas. 316. 
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lax’ Cmmkmners for Special pnrpoms of Jfmme Tas v. 

Lord Macnaghten discussed the meauing of the word 
charity, Story^s Equity^ 2nd edition^ page 790^ section 1165, 

Payments made to clergy for the performance of religious 
services have been held to be good gifts as tending to the 
advancement of religion ; Boib and Beid Forrian^^^ I TRomier 

V* Wilion^^K 

Trusts for the performance of Muktad ceremonies stand on the 
same footing as gifts for Masses for two reasons : — (i) All 
religions in India are on the same footing ; Merces v. Cojm^^K 
This case was followed in Andrews v, Joahim^^'^ which decided 
that a bequest in a will of a sum of money for the performances 
of Masses in Calcutta was valid. 0^ Hanlon v« Logne^^^ overruling 
AtUrmg^GeMTal v* Felaney^^ decided that a bequest for masses 
in perpetuity is a good charitable gift^ whether there is a 
direction that the Masses should be celebrated in public or not* 
(ii) There is no application of the doctrine of superstitious uses 
in India Just as there is no such application in Ireland : Admmie* 
General v* Vishmath ; Tudor on Charities and Mortmain 4th 
edition, page 791, Attorneg^GeneralY, HalU^h 

Prior to the^Reformation of 1828 bequests to perform Masses 
were held valid in England and Ireland, but since 1823 private 
and public masses were distinguished and bequests for private 
masses were hold to be void. T/ie Co^nmissioners of C/mrifable 
Fomtionsand JBegtiestsY, decided that trusts for Masses 

held in public or private were valid trusts. AUorneg^Qemral 
Y. Fdane^^^^ decided that Masses in public were valid on the 
ground that they tended to the edification of the congregation 
but trusts for Masses held in private are void. 

Padsha :~This was overruled thirty-one years after by the 
same Judge in O'Hanlon v. Logne^^K 


(1) [1S91J A. C. 531 at p. 583* 
m aS77) I. B. 11 C.L. 292 St p. 297. 
(3) (1855) a Dtm, 245. ' 
m (1864)2%ae. eSatp.?!.' 
p (i|69) 2 tm, n;E. (0. o*.j.) m 


(Q) [1906] 1 1. E. 247. 

(7) (1876) I. E. 10 C. L. 1C4 

(8) (1855) 1 Bom H. C. Apps. b. 
^ (0) [1897] 2 I* K. 426 at p. 447.' 
(10) (1810) Ir. 7 Eq. 34 (pote)* 
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The performance of Masses amounts to an aet of divine worship 
which is believed by those belonging to the faith to bring benefits 
and blessings, spiritual or temporal, to the public at large within 
the spirit of 43 Eliz. See Palles C. B.’s Judgment in O’Emlon 
V. Logue^^^ at pages 274-276 and FitzG-ibboa L. J/s judgment 
at page 280 and Holmes L. J. at page 286, 

The test is the belief of the testator or settler as to the spiritual 
or other benefits. This Muktad ceremoney is an aet of religious 
worship which amounts to an aet of praise, adoration and 
thanksgiving involving a petition for benefits both temporal 
and spiritual on all Zoroastrians and all good people belonging 
to all other communities, including always a prayer for the 
ruling Sovereign of the country and for good government by him. 

JFeM V. Old^eld^^^ decided that a bequest of perpetual rents 
of property to two Vegetarian Societies was good. FitzGibbon, 
L. J., there says that the essential attributes of a legal charity 
are that it should be unselfish, public, benevolent or philanthropic. 
Gross V. London Anti-vivisection, Soeietg^^ decided that societies for 
the suppression and abolition of vivisection are charities. Yeap 
Gleali Neo v. Ong Cheng iV'eoW turns upon West v. Shuttlemrth^^^ ; 
it Inferred to Penang where there was no native population when 
the British settled there. In India there was a population whose 
customs and usages had to be taken into consideration. In Wesd 
V. ShiitlewoTtW'> no evidence of custom was taken ; it was decided 
not on facts but on the English Statutes. See also Cary v. 

Ahum. 

In Colgmi v. Aduinistrator-General of Madras^'^ though the 
Judges say that the law of superstitious uses does not apply to 
England still they follow West v. 8hv,UlewortU^\ 

As to the ceremonies which are- performed during the Muktad 
days they amount to an act of divine and religious worship and 
result in benefits to the community and also to the world at 
large, and I cite pas3ages from the Zoroastrian Scriptures to prove 

(1} fJOJC] 1 1. E. 247. 

(2) (189S]1I.E.431. 

(•■>) [1S95J 2 Cb. flOl. 


(4) (1875) L. R. 6 P. C, 3S7. 

(5) a835>2M.&K.684. 

(6) .{1S02) 7 V(3. -19C. 

(7) (lS92j 15M8a.434.- . 
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that Muktad ceremonies are enjoined in the Farvardin Yast which 
is dedicated to all Furohurs. As to Furoliurs see Sacred Books 
of the East, Yol, 23, page 179, Farvasliis are the same as 
Furohurs, There is a distinction between Fravashi and Ravan: 
HaugFs Essay on Parsis^ SrdEdition^ page 206. (Civilization of 
the Eastern Ircinians in ancient times by Geiger^ VoL 2 ^ 
page 113 ; Zarathastra and Zoroastrianism by Eustomji Edulji 
Dastur Peshotam Sanjanaj page 242.) The ceremonies enjoined 
during the Muktad days are based on paragraphs 49«52 of the 
Farvardin Yast, see Sacred Books of the East, Voh 28, 
page 192 . These are the only references as far as Avesta literature 
is concerned, hut there are other references in Pehlvi Dinkard, 
VoL 37, Secred Books of East, page 17. There are further 
references in Bahman Yast (Vol. 5 of Sacred Books of the 
East, page 208.) That refers to the 11th century A. D« (See also 
Shayast La»Shayast (what is worthy and what is not worthy to 
be done), Vol 5 of Sacred Books of the East, page 351, para- 
graph 81 ; Sad Dar Book, Vol 24 of Sacred Books of the East, 
page 264, written in the 16th century ; Patet Pashemani Spiegle^s 
Avesta, page 157, paragraph 18*) 

The next question is what are the usual and essential cere- 
monies performed on these Muktad days ? 

According to some people five ceremonies are essential, 5 according 
to others these are four : (i) Afringan, (ii) Baj, (iii) Saturn, (iv) 
Farokshi, (v) Yezashne. 

(i) Afringan consists of prayers expressing nothing but 
praise, adoration and love for the Almighty and the Furohurs. 
It is divided into three parts : (a) Afringan Dibache, the 
introduction and the most important part because it contains 
universal prayer 'and is universally said, ( 5 ) Afringan proper, 
(c) Afrin or benediction. Of Afringan proper there are in all 
eleven kinds. Afringan Ardafarvash, Afringan Bahaman, 
Afringan Surosh, are performed during the Muktad days. 
Afringan Dahaman is taken from the sixtieth chapter of Yasna. 

(ii) Baj ceremonies consist of recitals of chapters 3—8 of 
fasnain Vol 31 of the Sacred Books of the East, pages 207— 
230, Verses 5, 6 , 8 , chapter YIII, page 229, are very important* 
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(iii) Satam^ u e., praise^ sec Yasna, cliapter XXVI, page' 278, 
clauses- 1, 2, 5, Mi\ Kanga^s Khordali Avesta pages"' S82— 391* 

(iv) Purrokshi ceremony begins with Safcmii and the whole o£ 
the Farvardin Yast follows: Sacred Books of the East, VoL 28, 
pages 179 — 230. Purrokshi is a ceremony for all the Furohurs. 
Farvardin Yast is a portion of it and a Yast W’’hich is dedicated 
to all Farohars, 

(v) Yezeshne is said to be the highest and most solemn of all 
the ceremonies performed during the Muk tad days and consists 
of the whole of the Yasna of 72 chapters which includes 
17 chapters of Gatlias, chapters 3—8 of the Baj, chapter 60 of 
Afringan, and lastly part of the Saturn : see VoL 81 of 
Sacred Books of the East, page 195* Yasna and Yezeshne are 
the same. 

As to the application of English law to Parsis I omitted to 
cite a ease important as showing what the Privy Council said. 
Eani Bhagioa^i Kmr v. Yogenclra Chmdra Bose^^K 

Padsha for the Advocate-General:— TrUvSts for the performance 
of Muk tad ceremonies are not void because of the prohibition on 
the grotind of superstitious uses. As to \vhat are superstitious uses 
see Bacon^y Abridgment, Vol. l, page 581 (5th edn.), Chapter on 
Mortmain and Superstitious Uses. Muktad ceremonies have 
nothing to do with the souls of the dead but with their Furohurs 
and the Furohurs of the dead. The doctrine of superstitious uses 
relates only to the souls of the dead and would not apply to Muktad 
ceremonies even though it were in force in India. Superstitious 
use is defined in Tudor (edition of 1906), page 4, All religions 
not subversive to morality are tolerated in India, Dr.Whitley 
Stokes, Vol. 1, page 39 0, note to section 105 of Succession Act, says 
that there is no prohibition in India of what English lawyers 
call superstitious uses. And at page 839, note 6, he says In 
India a trust for wdiat English lawyers call superstitious uses, 
saying Masses for the dead, may be valid Pm MerceB v* 
Cones^^\ Andrews v* loahin^^^^ Advocate- General v. 
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Ci) (BOB) UU 30 1. A, 249 at pp. 2S3— 255* (3) (1869) 2 Ben* U R, (0. 0* y.) 148. 

(3) (1864) 2 Hyde. 65. (4) (1855) 1 Bom, H, 0* Apps. Is at p, xy« 
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1907. Colgm V. Administraior-General of Madras^^\ followed in Kale- 
j .««CTi,n .TT loola SaJdb v. Nmeendeen SaMb^^\ all these cases show that the 
C. Tau> doctrine of superstitious uses does not apply to India^ and if 
V. trusts for Masses have not been held valid it is not because of 

Saosmi. gyperstitious uses but on the ground of perpetuity. Though it 

might possibly be held that the English Civil law applied to 
Parsis as in yet the religious law of England 

since the Reformatiou has not been held to apply to India. It 
was held in Mitford v. and in Mayor of Lyons v. 

East India Com^any''^'> that the statutes of Mortmain have not 
been extended to India. These were followed in Yeap Chcak 
Neo V. Ong Cheng Superstitious uses were created by the 

Reformation': see Tudor, page 4. Jarman on Wills, ’Vol. I, page 
163 (5th edn.), 28 Henry VIII, Oh. 10, 1 Edward. VI, Ch. 14, Beg. 
V. Commissioners of Income Taa^'^l The English Judges followed 
those statutes and extended their policy. Trusts to say Masses 
were held to be good religious trusts before the Reformation ; 
see the arguments of Browne, K. C,, in O’ Hanlon v. Logue^^'^ at 
pages 248 — 254 and Coke on Lyttleton, Vol. 1 , sec, 169 ( 19th edn.). 
The rule of perpetuity was in vogue at the time also but still 
such trusts were held valid. I argue therefore that even if we 
are governed by the common law of England and apply the same 
to our religious trusts and even if it is held that our Muktad 
ceremonies resemble Masses still such trusts according to the 
common law prevailing in England prior to the Reformation 
would be held valid. 

In re Michel’s shows that the English law though it 

relaxed its severity in other matter still it retained its severity 
with regard to trusts to say Masses for the repose of the dead. 

The question then is what Religious Law would apply to 
India. Naoroji v. Bogen^^^ lays down that only as to civil rights 
. ' English law would apply ; as to religious trusts whether it is or 

' : . , (1) (1892) 15 Mad. 424. (5) (1836) 1 Moo. I. A. 175. 

; ■ (2) (1894) 18 Mad. 201 . (6) (1875) L. U. 6 P. C. 381. 

(3) (1867) 4 Bom. H. C. E. (0. C, J.) 1. (?) (1888) 22 Q. B. D. 296 at p. 310. 

{♦) (1841) 1 Phfl. 185. . • (8) [1906] 1 1. E. 247. 

i - . ; . , . : . TO (18W) 28 Bear. 39. \ . i v 
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is Bot good mtisfc be decided by a seeula-r judge upon the evidence, 
of witnesses professing the same faith as the settlor or testator* 
111 Yeap CJmh We& v, C/wnff JYeo^^ English law was applied' 
because no evidence as to the customary law of the Chinese 
was taken. This case was referred to by West^ J., in Faimaiibi 
V. TAe Aivocafe^ General of Bonibap^^h In 0^ Hanlon v. 
FitzGibbon^ J., says the secular Court must act upon evidence 
of the belief of the members of the Community concerned. In 
India all religions stand on an equality [except that Episcopal 
and Presbyterian Chuiches have some benefits from the Indian 
Re venue: 63 Geo. Ill, Chapter 166, section 38; Ilbert's 
Government of India, pages 256~'259; Advocate-General v, 
VieJivanatM^^ The Lex Loci applies where the country acquired 
is inhabited until the Crown or Legislature changes it. 

The next point is to show that a religious trust is a charitable 
trust. In BaAer v. SuUon^^'^ Lord Langdale M. R. says all the 
cases with one exception go to support the proposition that a 
religious purpose is a charitable purpose This was followed 
in Towmend v. a very important case, and the judgment 

of the Vice-Ohancelier is very instructive. In that case a bequest 
to trustees to pay monies to certain societies having regard to the 
glory of God, in the spiritual welfare of his creatures, was held 
a good religious purpose. FomerscouH v. Fotoersoour^^ cited in 
In re Barling^^'^ where a gift by will to the poor and to the 
service of God was upheld as a good charitable gift. Attorney^ 
General v. Fearson^^^ ; Commissioners for special purposes of Income 
Tux V. 

Miiktad ceremonies are acts of religious and divine worship 
and the 3 ^also form an important source of remuneration to. the 
priestly class ; in other words, they are for the benefit of ^ the 
Ministers of the Parsi religion. Such a benefit is clearly .within 
the definitions of religious or charitable uses in section LOS of- 
the Indian Succession Act* Magutraies of Hmidee v*. Freslpierp 
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(1) (187$) Ii. B. 6 P. C. 381 at p, 3 
^ PlllSSiy 6 at p. 50. 

m liooejll. B. 247 atp. £79. 

(i) (1855) i Bom. H. C. Apps:. ix* 
1$) ■ 1836) I Keen 224 at p. m. 


(184S) 3 Hare 257. 
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of Dmiilef-'^ upheld a gift for the benefit of the ministers of the 
presbyterian religions of a particular town* In Gneves v. Case^^’^ 
a gift for the mainteanance of preaching ministers was held 
good, Middleton v. Glitherow^^^ Qiison v. Representative C/iureli 
Tudor, page 54. 

There are two points of resemblenees between Muktad and 
Masses ; both are addressed to a large congregation and partvS of 
the ceremony of both can only be performed by priests. The 
Parsi religion stands on the same -footing as the Roman Catholic 
religion does in Ireland. Therefore the Irish cases are important, 
I rely on the evidence of the high priests. 

/• K, Taraeliand for the plaintiff in reply : - The Zoroastrian 
religion is the religion revealed by God to Zoroaster and then 
promulgated by him. Interpretations by priests or interested 
person are not part of the Zoroastrian religion. The Gathas do 
not say anything about Farvashis. Muktad ceremonies are not 
religious ceremonies but ceremonies sanctioned by custom which 
arose after the Farvardin Yast was written which was long after 
the religion had been revealed to Zoroaster. What is custom 
is not religion. Section 50 of Farvardin Yast asks for 
prayers on the Furohurs themselves and not on God or 
anyone else. (Sacred Books of the East, A^ol, 23, page 56, 
sections 8— -11 ; Vol. Ill of Khordah Avesta, section 21.) The 
Muktad ceremonies are not, and wore never intended to be, 
for the benefit of the souls of the dead. This is an erroneous 
belief and engendered in the minds of the ignorant Parsis by 
priests for the purpose of putting money into their own pockets. 
The evidence in Lmhmallds case^®^ shows clearlj?- the diflerenee 
between Furohurs and the souls of the dead (see Jardine, J, s 
Judgment at page 446), I submit Jardino, J., was right and 
that he had the proper evidence before him. 

In AllMess^ case^^^ the Advocate General did not object to the 
matter being re-opened. The question is does the English law 
apply to a perpetual trust for the performance of Muktad cere- 
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monies. v. CrisMU^^ gives a historj^ of' how English iaw 

was introduced, into India. The Court must decide whether^ and 
what part of^ the law applies to this case. The element of public 
benefit is wanting although it may be a religious trust although 
it may be iiecessary to employ a priest to perform the ceremonies^ 
although it might amount to an act of divine worship, still the 
trust would be had in law as oSending against the rule of 
perpetuity; Transfer of Property Act, sections 14 — 17. There 
must be present the element of public benefit. If a trust is for 
the advancement of religion it would be for the public benefit, 
but every religious trust is not for the public benefit : Queen s 
Proclamation, Ilbex't’s Government of India, page 572, Commu^ 
uonen for speeial purposes of Income Tax v. 'Pemsel^^^^ Dolan v. 
Macdermo0^i Jeffries w Alexander^^'^ j Moriee v. The Bishop of 
l)nrham^^\ Attornej^-General v. Delanef^^s 0^ Hanlon v. Logue^"\ 
Tudor on Charities, page 87, Yeap GJieah Neo v. Ong Cheng 
In Thomion v. In re Michels^ 

Straus V. Goldsmul'^'^'^ and Turner v. Ogden^^^\ the trusts were for 
the public benefit. The statute of superstitious uses merely 
made these existing trusts void and afterwards the Courts would 
not uphold the trusts of the same nature. The doctrine of 
superstitious uses made trusts illegal but did not make them 
non-charitable., If the trusts are illegal but charitable the 
doctrine of Cypres would apply. I sumbit that the Court is 
bound by the decision in Yeap Cheah Neo v. Ong Cheng Neo^^K 
(f Hanlon v. logne^'^^ was not a decision of the highest Court of 
appeal norwvere the Judges who decided it unanimous, 

I further submit that the trust is impossible of performance 
because certain objects are unascertainable ; therefore the trust is 
void for uncertainty both as to the ceremonies to be performed 
and the time at which they are to' 'be performed. The Parsis 
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have lost tlieir Calender I according to some^ the new yearcom« 
mences in September, others say . it commences in August, and 
others again say it begins on the 21st March. The commence- 
ment of the year being unaseertainable the last ten days of the 
year cannot be ascertained. The Farvardin Yast directs that 
these ceremonies be performed at the end of the Farsi year. 

I further say this trust is void as being opposed to public 
policy. See Sir Charles Farran^s notes. The Legislature was 
approached to make such trusts valid and after due consideration 
came to the conclusion that these trusts are void by not passing 
any legislation to disturb the judgments. The Court should 
therefore uphold these decisions. 

Davab, J. — Dinbai widow of Jehangir Cursetji Likimna, other- 
wise known as Tarachund, a member of the Farsi community of 
Bombay, on the 21st of December 1871 executed an Indenture of 
Trust whereby she appointed her two sons Kharsetji and Merwanji 
and her son-in-law Sorabji Hormusji Bottle walla Trustees and 
conveyed to them certain immoveable and moveable property 
belonging to herself upon Trusts which are therein set out. All 
the three original Trustees are dead. The first defendant is the 
widow, and executrix of the will, of Merwanji one of the original 
Trustees. The plaintiff is the son and administrator with the will 
annexed of the property and credits of his late father Kharsetji 
who was another original Trustee. Defendants Nos. 10 and 11 
are the surviving executors '.of the will of Sorabji Hormusji 
Bottlewalla the third Trustee under the Settlement made by 
Dinbai. 

The portion of the Trusts created by Dinbai with which the 
Court is concerned in this case is in the following terms s — 

“In trust to receive tlie interest and income thereof and to prij to 
tlie said Bai Dinbai during her life time and after her death upon trust to 
purchase or set apart out of the said Trust Funds Promissory Notes of 
the Government of India for the sum^ of Es. Fifteen Thousand bearing 
interest at the rate of four per centum per annum and to pay the animal 
income thereof to each of them the said Khar'setji Jehangir Tarachiiud# 
Sorabji Hormusji Bottlewalla and Merwanji Jehangir Tarachundund after 
the death of any of them to his or their Executors or Administrators 
alternately in regular rotation every third year in the oidev named above 
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to enable hiiii or tbem to defray the expenses of aiintial Mnldad cere* 
loonies of tho dead nxeixibei’s of the family in both sects of Shenshai and 
Cudineesd^ ' ■ 

Diribai died on the 6tli of March 18S9. Previous to her death 
she executed a will bearing date the. 15tli of July 1886, By the 
said will she directed that certain silver utensils which were in 
her possession and which are used in the ^performance of the 
iluktad ceremonies sbould be kept in trust by her executors and 
each of the Trustees of the Settlement of 1871 were to be allowed 
louse the same for the purposes of the Muktad ceremonies* 
The Executors of the will were the same as the Trustees under 
the Trust Settlement of 1871. Kharsetji predeceased Dinbai. 
Sorabji died on .the 3lst of August 1902. The third Trustee 
Merwanji died on the 15 th of March 1905. After DinbaPs death 
the Trusts in respect of the Muktad ceremonies were"earried out 
up till the death of Merwanji in 1905. The first defendant is in 
possession of the Government Paper of the nominal value of Es. 
15,000 mentioned in the Trust deed of 1871 and the silver 
utensils mentioned in the will of Dinbai. The Muktad ceremonies 
were admittedly not performed in the year 1906. The plaintiff 
filed the suit and obtained an originating summons for the 
purpose of having certain questions arising under the Trust Deed 
settled by the Court. The first of these questions is : — 

Whether the Trusts declared in respect of the Government 
Promissory notes for Es. 15,000 mentioned in the plaint are 

valid/^ 

This originating summons first came on for' hearing before me 
in Chambers on the 22nd of June when counsel for the parties 
appearing at the hearing took it for granted that I would follo^v 
the decision of Mr. Justice Jardine in Zimji JYowroJi v. Bapuji 
declaring Trusts for Baj Eojgar and Muktad cere- 
monies to be invalid. In recent years I had, however, occasions 
to consider that case, commonly spoken of as limhmallah case, 
and I entertained grave doubts as to the correctness of the 
application of the rule against perpetuities to trust relating to 
Muktad and Ba,j Eojgar ceremonies prevailing amongst the Parsis 
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professing the Zoroastrian religion. I had weighty reasons for 
declining to follow that decision and desiring to judge for myself 
whether the doubts I entertained were well founded. At this 
hearing the only question that I was asked to consider was 
raised by Mr, Kanga for the 1st and 2nd defendants who eon* 
tended that the plaintiff^s claim was barred by limitation* 
This contention was based on the decision of Mr* Justice Candy 
in Oottmji N. TochhlianaioaUa v. jD. and on the assump* 

tion that the Trust in question in this suit was bad in law* On 
my expressing my unwillingness to follow the previous decision 
referred to above Mr, Bahadurji who appeared for defendants 
10 and 11 was instructed immediately to say that he would be pre* 
pared to support the Trust. The matter was after some argument 
adjourned to the following contested Chamber day and came on 
again for further hearing on the 29th of J une when I adjourned 
the summons into Court for evidence and argument and directed 
that the Advocate-General be added as a party defendant* At 
the hearing in Court Mr. Kanga for defendants 1 and 2, Mr. 
Bahadurji for defendants 10 and 11 and Mr. Padsha for the 
-12th defendant, the Advocate-General, combined forces and 
waged uncompromising war in favour of the Trust) against the 
plaintiff whose counsel Mr. Tarachand bore the brunt of the 
attack with remarkable courage and attempted with much ability 
to uphold his contention that the Trust created by Dinbai for 
the performance of Muktad ceremonies was not a Charitable 
Trust and was bad in law as offending against the Kule for« 
biddiog perpetuity. 

It is not easy to learn or understand the true meaning and 
import of the eerem.onies involved in the comprehensive word 
Muktad or Dosla. Though a Parsi myself it took me considerable 
time before I could correctly understand the real meaning and 
nature of the ceremonies*— their origin and effect — and the true 
aim. and object of the performance of those ceremonies during 
the Muktad days. As the case progressed before me I realised 
how much patient labour must have been involved on the part 
of counsel ^ for all parties before they were able to place the 
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ease before ine in the maBner in wbicli it was placed^before the 
Court and not a little credit is due to thersolicitors who worked 
and laboured to instruct them so efficiently* 

Before I proceed to consider the main point in the case it is 
necessary that I should deal with the contention of Mr* Tarachund 
forcibly pressed upon me by* him that I was bound to follow the 
decision of Mr. Justice Jardinemore especially as other Judges 
had followed the same in other cases. 

Sitting on the Original Side of this Court I concede at once 
that I am bound ordinarily to follow the judgment of another 
Judge when he has decided a question of law— or laid down 
certain principles of practice or procedure — or judicially' construed 
any provision of the la*w prevailing in the country. But surely 
there the matter must end. Isa single Judge bound to follow 
mxoth^x findings of facts hagcd on the evidence recorded 

him^ when the evidence that may be available before the 
Judge in a later case may be fuller and more reliable and may 
tend to lead him to a different conclusion ? I am fully aw^are that 
one of the maxims governing a Judge in administering justice is % — 

Omnis mnovatio novitate ^erturlat quam uHliiate 

Every innovation occasions more harm by its novelty 
than benefit by its utility 

This Judicial Rule Stare Decisis is discussed at page 69 of 
the first volume of the 21st Edition » of Biackstone^s Commen- 
taries where it is said : — 

It is an established rale to abide former precedents, where the same 
points come again in litigation ; as well to keep the scale of jnstice even and 
steady, and not liable to waver with every new judge’s opinion ; as also because 
the law in that case being solemnly declared and determined, what before was 
tiucerfcain, and perhaps indifferent, is become a permanent rule, which it is 
not in the breast of any subsequent judge to alter or vary from, according to 
his private sentiments : he being sworn to determine not according to his own 
private judgment, but according to the known laws and customs of the land ; 
not delegated to pronounce a new law, hut to maintain and expound the old 
one. Yet this rule admits of exception^ where the fot^mef dekrmimtion is 
most evidently contrary to reason; much more if it he contrary to ike 
dmm law* But even in such cases the subsequent judges do not pretend to 
make a new law, but to vindicate the old one from misrepresentation. For if 
it be found that the former decision is manifestly ahtird or it is dedaredi 
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not tiiat such a sentence ms had law, hut that it was not Icm, that is, tliEit it 
is not the established custom of the realm, as has been erroneously determined.” 

TliG course I thought fit to adopt in this case was not adoptech 
without the most anxious consideration. I have carefully 
studied every line of the judgment of Mr. Justice Jardine, I 
have carefully perused the proceedings in the case and studied 
.the learned Judge’s notes of the arguments addressed to him by 
counsel and the evidence recorded by him. The more I have 
thought over the case the more convinced I have felt that his 
dekfmhaiion h wost evidently contrary to remon and u clearly 
contrary to the divine laio as it prevails amongst the believers 
of the Zoroastriaii tenets. It is a decision which to my mind is 
mjud/t 


The error of the judgment of Mr. Justice Jardine is proved to 
demonstration by the evidence, both oral and documentary re- 
corded in this case. As this is the first case that came before 
the Court, and as the judgment is reported in the authorised 
reports of our Courts/ as other learned Judges have accepted the 
finding as correct and followed it^ I think it is very neces- 
sary to examine the circumstances under which the parties to 
that suit obtained the decision, and see whether the learned 
Judge was not misled into arriving at an erroneous conclusion 
by the way in which the case was placed before him. 

The plaintiff, as the Committee of the estate of a lunatic, 
goes before the Chamber Judge and applies for leave to join 
certain other parties in stating a case for the opinion of the 
Court under section 527 oi the Civil Procedure Code. In sup- 
port of his application he made an affidavit in which lie states 
as follows 

(B) The said Testator set apart tlie income of the said one-third share la 
the said Khetwady Bungalow for the performance in perpetuity of certain 
Private Eeligions Ceremonies, namely, the Baj Eojgar ceremonies, the con* 
seerntion of the Xirungdin, the recitation of the Yajusni, and the annual 
Chamhar and Dosla ceremonies,*' 

‘**(6) I am admsed that , the devise of the said one-third share in the 
said Khetwacly Bungalow ^ is 'void '-as being 'in peipetnity and not for a 
charitable use.** ' ’/ , -■ 
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Vi\ the phiiiiiiti being aiithorised to state a case for the opinioa 
of the Court; a case is submitted ' to the Court wherein it is 
state^i that the plaintiff as such committee. as aforesaid and the 
iirst four defendants contend that the devise is void as being in 
perpetuity and not for a charitable use, and that failing the 
trust the plaintiff and the first four defendants were entitled to 
the property in equal proportions. The fifth defendant was the- 
mother of the first four defendants and executrix of the will of 
their father. The sixth defendant was the Advocate-General. 

It does not appear from the proceedingvS who advised the 
plaintiff and the other parties that the ceremonies in question in 
the case were private religious ceremonies and that the devise 
was void in law. At the time the case was submitted to the 
Court and previously thereto the solicitor acting for the parties 
could not possibly have done so, as it is proved in this case that 
he could have known nothing or next to nothing about the nature 
of the ceremonies. If a ease was. submitted to counsel the advice 
would be valueless in that the counsel advising would probably 
know less than the solicitor preparing the case. The same 
solicitors who appeared for the plaintiff appeared for the first 
five defendants. The Advoeato-General knowing nothing about 
the real nature of the Trusts in his capacity as Advocate-Generalj^ 
said nothing, but submitted himself to the orders of the Court 
but in his capacity as counsel he appeared for the first five 
defendants instructed by the same solicitors as represented the 
plaintiff and supported the plaintiff’s case. Only one witness 
was examined in the case. 

A lurid light is throwai on how the plaintiff‘^s solicitor wdthiii 
a quarter of an hour educated himself on questions that have 
cost me many days^ concentrated attention to understand and.in 
what manner the only witness v?as examined befoi'e the learned 
Judge in the course of half an hour or sO; by the following 
passage in the evidence of the same witness Mr, Jivanji 

Jamsetji Mody when examined before me ^ 

Jn the Lmhmalla case Mr, Wadla of Messrs. Wadia and Gliandliy eame 
to like and asked im to explain ceiiahi ceremonies. Tlie interview lasted 
for quarter of an hour. Sonic daj'' snbsequentiv I was asked by a okrk to 
come to Gonrt. He said the Judge might wish to, ask me some question, ‘ J - 


149 

1907. 


dAJlSH.EBJI 

C, Tara- 

OHAKn 

r, 

SOOITAEAI. 


SkMmmn 
C. f ABA- 
€HAN» 

Soonabai. 


THE imtAM iiAW mmnm ' [vob. xxxih. 

** I demurred to go iu that way without notice, but eventually I was per- 
suaded and I came to Court after the tiffin lioiir. I was very shortly examined, 
I Wiis given uo opportunity to explain iny evidence and convey the right 
impressions to the Judge. Mr, Justice Jardine’s decision came to me and many 
others as a surprise,” 

The learned Judge’s note book affords very instructive reading 
and show>s how the case was engineered at the hearing. Mr, 
Lang appeared for the plaintiff. The acting Advocate-General^ 
Mr. Maepherson, appeared for the first five defendants. These 
parties had joined hands to defeat the Charity and divide the 
spoils. Counsel who appeared in the case could know nothing 
about the Scriptures and the Eitual of the Zoroastrian religion. 
They must necessarily depend upon the materials supplied to 
them in their briefs. Stray passages from Dr,» Hang’s Essays 
on Parsis ’’ and the late Mr. Dossabhai Framji’s book were read 
before the Court. Mr. Jivanji Mody was put in the box and such 
questions as suited the parties were asked. There was no one 
present to defend Charity or to explain and elucidate the passages 
read on the evidence given. Cases which have scarcely any 
applicability to the trusts in question were cited and a spirit of 
happy unanimity and perfunctoriness .seems to have pervaded 
the discussion of a question of the most vital importance to a 
whole community j, and the combined efforts of the parties led the 
Judge into forming conclusions that are manifestly erroneous. 

The learned Judge observes in his judgment (at p. 447) 

** From the evidence of the priest and the reference made to Dr. Haog'^ 
learned Essays, I come to the opinion that the benefits whicli, according to the 
belief of the Parsis, result from the ceremonies ^speeified, are consolation to the 
spirits of certain dead persons and comfort to certain living persons, afforded 
by certain of the Frohars or prototypes of the dead.’* 

The learned Judge then goes on to say that the objects of 
these trusts bear analogy to devise of property to '^maintain 
Tombs of deceased relatives” or for a gift to private company.^’ 
The judgment ends up by saying :~ 

** There has been no eonffict, the parties being of accord that the devise Is 
Void, and the Advoeate-Genera!, ^ as'' representing the Charity, leaving them in 
the hands of the Opuri” . ■' 
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The eYideace of the only wifcaess- in the case-“Oii a point of 
$mh vital importance to a whole community — would not occupy 
more than one side o£ foolscap sheet and at the end of the 
..evidenee I find a note 

As counsel for defendants the Advocate-General supports Mr Lang’s ease, 
as Advocate-General he leaves the case to the Court/* 

From a perusal of the records and proceedings in this case one 
%vou]d be led into the belief that the Zoroastrian religion had 
no Sacred Books^ no Scriptures, no religious literature of antiqui- 
ty or authority— that Scriptures written in Gatha, Avesta, Pehlvi 
and Pazund languages which distinguished scholars of the 
civilized world had laboured to translate and explain for many 
years never existed, but that the Zoroastrian religion solely 
depended on a German Doctors Essays on Parsis and Mr, 
Dossabhai Framji/s interesting book delineating manners and 
customs prevailing, amongst the Parsis and the Bombay Gazetteer. 
iS[ot a single text from the Scriptures seems to have been cited, 
not a single book of authority is referred to, not a word appears 
to have been said as to whether the performance of these religious 
ceremonies were enjoined by the Scriptures of Zoroastrianism, 
not a hint is given as to the origin and meaning of the various 
ceremonies. The only party before the Court — the Advocate- 
General — whose duty it was to protect the Charity — if of course 
valid in law— was left in ignorance of the true nature of these 
ceremonies and he never made an effort toAlefend the Trust be- 
cause he must have believed that what was stated in his brief for 
the defendants for whom he appeared must have been correct, 
and I have no doubt whatever that those who instructed counsel 
in the case must in their ignorance have believed that they were 
putting forth correct instructions. 

It never seems to have struck any one in the ease that the 
Trust in question was a religious trust — ^that it was. a trust in 
^ advancement of religion '' and as , such in law necessarily a 
charitable trust. It never seems to have struck any' one to look 
at the •■■prayers that are ordinarily recited at the performance ,of .. 
the ceremonies in question to find. out whether 'those .prayers.' 
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did not amount to an act of divine worship. The real poiiR in 
the case was never placed before the Court. The true intent, 
purport and meaning of the cereriionies required to be performed 
during the Muktad days were never so much as meationech 
much less explained to the Court. Authoritative translations 
of the Zoroastrian Scriptures contained in, the Sacred Books of 
the East^^ and other works of Oriental scholars were not 
submitted to the Court for its oonsideratloii. Not only evidence 
•which was available in abundance was not given, but the one 
witness who was examined had no opportunity of explaining 
or elaborating his answers, but was confined to answers to 
questions which appear to be framed to suit the purposes 
the parties bad in view* A decision obtained under cir- 
cumstances such as I have set out can hardly command the. 
confidence of the other parties affected by it. If the community 
so gravely affected by the decision had a chance of placing all 
the materials available at the disposal of the Advocate-General 
•r— the official guardian of all charities— had he been in a posi- 
tion to put the case fully and fairly before the Court— if anything 
like what is possible to be said in support of the Trust had been 
said and considered by the learned Judge trying the issue— if 
there had been some one before the Court who was interested 
in supporting the trust and had made even an attempt to do so, 
I might have hesitated before making up my mind to refuse to 
follow the decision in the case, I feel very strongly that Mr. 
Justice Jardine was misled into coming to the conclusions he did 
and that the judgment in the case was improperly obtained. I 
do not use the expressions misled and ^‘‘improperly obtained 
in any sense offensive to the parties concerned in the ease. I 
have no doubt they acted according to their lights, but it seems 
to me it would be a very perverse mind that can — after reading 
the evidence and exhibits recorded in this case — still maintain 
that Mr. Justice Jardine’s conclusions as regards the Muktad, 
Baj and other like ceremonies are correct. I will conclude the 
consideration of this case by recording that I feel that if I had 
merely followed this Judgment and declined to Judge for myself 


I, would have been ^ guilty' of ,, shirking' a' duty east iipon me by 
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I am told that this is not the only case on the subject of trusts 
in respect of Baj, Mukbad and other like ceremonies ; that since 
February, 18S7, when Mr. Justice Jardine decided LimhmaUa’s 
ease discussed above, there have been other cases and that other 
Judges have come to the same conclusions. The records of the 
Protlionot-ary’i^ office have been most carefully searched and 
every case relating to Mukfcad and Baj Rojgar ceremonies has 
boon mentioned and discussed before me. In fairness to the 
plaintiff^ who relies on these cases^ and in fairness to myself and 
the course I have adopted^ I feel that it is necessary to consider 
each one of these cases separately— though the review of these 
cases must necessarily be much shorter than that of I/mhmalla's 
case, which was the first of its kind, and which I am clearly 
of opinion is responsible for the results of every subsequent 
case. While writiog this judgment I have the pleadings, pro- 
ceedings, notes of counsels argument and of evidence, all before 
me, and although is has taken me considerable time to do so, I 
have carefully considered and scrutinised every paper important 
or unimporbant in all these cases. I will take the cases in their 
chronological order. 

The first ease that came before the Couri after the decision 
of Mr. Justice Jardine in ZimbuwaU as case^^) was Bmhai v. 

Bimlia HodiwallcfiK It is generally spoken of as 
EodiwaJkds case. A Parsi of Surat by his will directed that 
the income of the residue of his property should be spent in 
the performance of religious ceremonies affecting the deceased 
members of ins family. He left a mother, who was the plaintiff 
in the case, and a widow, with whom evidently lie was on bad 
terms and whom he had disinherited by his will— she was the 
fifth defendant— the first four defendants being the executors of 
the will. The plaintiff contended that the trust created by the 
will was void and that she and the fifth defendant, the mother 
and the widow, were entitled to the residue. Two of the executors 
did not appear at the hearing— the other two submitted them- 
selves to the Court and the fifth defendant supported the plaint- 
iffs contention. The Advocate -General was no party to the 

(0 (1887) 11 Bom. MI. (S) (Ufireported) Suit I^To. 267 of 1890, 
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suit but lie appeared before Mi\ Justice Fai-ran^ who heard the 
eas8^ as counsel for the plaintifi. The Advocate-General cited 
Mr* Justice Jardine's decision in limlmyallah which 

then was reported in I. L. R. 11 Bom.j referred to the ease of Jea^ji 
Gheah Neo v. Ong Cheng Neo^^\ which was relied on by Mr. Justice 
Jardine, mentioned section 105 of the Indian Succession Act^ and 
then examined the testator^s brother as the only witness in the case, 
The witness purports to explain what was meant by outlays relat- 
ing to the clead.’^ He mentions Muktad, Baj^ etc. His evidence- 
in-chief consists of seven sentences and his cross-examination of 
two more short sentences, Mr. Justice Farran gave no judgment 
but merely recorded a decree declaring that the bequests in the 
will were void and that the plaintiff and the fifth defendant were 
entitled to the residue of the estate. It cannot even be pre« 
tended that Mr. Justice Farran brought his mind to bear upon 
the main question in the case. He assumed that Limlmmllah 
case was rightly decided and merely followed it. 

The next case is Dh^ibaiji v. Ifowroji Bomonji and others known 
as Wadia^s case^^h Although it w^as filed before the HocUwalla ease 
discussed immediately before this — it was heard and decided after 
that case. It involved very complicated questions of devolution 
of property. It was heard by Mr. Justice Farran also and a 
decree -was passed on the 7th of March 1891. The questions in 
the suit arose out of an instrument in writing bearing date the 
16th of February 1826* It is not necessary for the purposes of 
this case to go into any other matters in the suit except that 
portion that relates to the Trust created in favour of Muktad 
and Baj ceremonies. Para. 8 of the plaint states j — 

By the said writing the expenses of the Baj Eojgar and Miiktad cere- 
monies of the said Nusservanji Dadabhai, Navrozbais Dadabhai and Jaijt 
and the members of the family of the said Eusservanji and IlTavrozbai 
together with those for the maintenance of the Wire Temple at Nargore, weri 
directed to he paid out of the income of the Warehouse at Modildiana and 
the oart adjoining Ghurniwadi, and since the date of the said writing such 
expenses have teen paid out of the said income.^' 
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Tlio first issue in tlie case was j-— • : 

Wlietlier tlie bequests and cliaritable trusts arc binding and ought to be 

carried out’’ 

The sixth issue was s— 

WlietUer in the events wliich Lave Lappcned the plaintijffi is not entitled 
to Lave tlie eliaritable and religions trusts carried into effect.” 

itir. Justice Farran begins his judgment by saying : — 

TLotigh the |>roperty at stahoiii the suit is not of great value and the 
fnaidl^ spirit in which the cause has been contested shows that its decision 
is not of great momenta ^ 

Referring to the Trusts^ he says 

Trusts for the performance of Muktad and Rojgar ceremonies Lave 
been decided not to bo chart table Trusts : Limji I. L. E. 11 Bom. 

44t. That case has been frequenthj folloiocd and is binding on a single 
J udge as an authority. The trusts, therefore, not being charitable are void as 
offending against the law u’hich forbids perpetuities. The fact that the 
plaintiff and her mother carried out these trusts for a long series of years does 
not entitle the plaintiff to go on doing so against the wishes of the rest of the 
deseoudants of Mithibai.” 

The findings on the first and sixth 'issues recorded are in the 
negative and for the defendants. This case shows that Parsis, 
as early as 1826 ^ were settiiag property in perpetuity for the 
performance of Muktad and Baj Rojgar ceremonies. The pas- 
sage from the judgment I have set out shows that in this case 
also the same learned Judge, who heard the previous 
walla’s case^^l has followed Mr. Justice Tardiness decision in 
Jjimhmalla’s case^^l without bringing his own mind to bear on 
the question of these trusts. But the most siarblhig part of the 
case is a portion of the decree which runs as follows 

*' This Court doth declare that the religious and charitable trusts in respect 
of tbe Baj Rojgar and Muktad ceremonies and the maintenanoe of the Fire 
Temple in tbe town of ISlargore in tbe plaint mentioned are invalid and 
inoperative and tbe same are hereby set aside.” 

The maintenance of the Fire Temple, as I have shown abovo^ 
is referred to in the plaint. It is not referred to in Mr, Justice 
Farran^s judgment and the discovery of the declaration in the 
decree that the Trust for the maintenance of the Fire Temple at 

' m {UnTepoitccl) Suit Ho. 267 of IffO. . C^)' (18S7 11 Bom. 441. ' ■ , ' 
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_ Nargore is invalid and inoperative will come as a ernel surprise 
to the counsel for the plaintiff. When in the course of hij 
argument he urged that Trust for Baj and Muktad ceremonies 
were not trusts in advancement of the Zoroastrian religion, I 
asked him to give me some instances of trusts that, according to 
him, would be really in advancement of the Zoroastrian religion, 
he instanced a trust for the maintenance of a Fire Temple! It 
seems to me that the attention of the learned Judge, who in 
this ease was considering many complicated questions of devolution 
of property, was never drawn to this portion of the trusts. The 
omission of any reference to this branch of the trust where he 
sums up the provisions of the writing of 182G in the beginning 
of his judgment and merely mentions Baj Rojgar and Muktad 
ceremonies, lends support to my surmise that this particular ques- 
tion could never have, been argued before him. I refuse to believe 
that any Judge of this Court would deliberately declare that a 
Trust created by a Parsi for the maintenance of a Fire Temple 
is invalid and inoperative. It appears in the decree because the 
Judges have nothing to do with the drawing up of decrees 
unless the parties are at variance and the minutes are spoken 
to before the Judge passing the decree. 

Before leaving the discussion of this case, I should like to say 
that the statement of Mr. Justice Farran that the decision in 
Mmbumlla’s caseW has been "frequently followed appears to 
he erroneous. There was no case between this and Zmbuwalla’s 
case except Hodmalla’s case(^), where the same learned Judge 
followed Mr. Justice Jardine. Mr. Bahadurji challenged the 
p aimiff s counsel to produce any other case and a strict search 
mthe Prothonotaiy’s ofBce has failed to find any. 

_ The fourth case relating to Baj Eojgar and Muktad trusts 
« wha 13 known as GoremMa’s c^se-Co^oasJi Bfr.mji 
Gormalla v. BeerozUi and In this case an aitenmt 

than the first defendant. The trusts were created by a will 
leh was not executed or deposited as required by section 105 

{188?) UBobs^. 4 M. . i ® Olnreported) Snifc Ho. 267 of 1890 . 
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o! the ladlaa Succession Act, An attempt was made to 
show that the properties were devised to charity before the 
will, but the attempt failed, the Court holding that there was no 
such -v^alid devise previous to the will. There was more evidence 
given in this case than was given before Mr. Justice Jardine, 
but it was all oral evidence unsupported by any scriptural texts 
or quotations. Mr. Justice Parsons, who heard the ease, deliver- 
ed an oral judgment, notes of which exist. The following 
passages occur in these notes : 

Purposes of alleged Trust are sis in number — 

(1) Asodat (presents to priest?), 

(2) Biippty of sandalwood to temples, 

(3) Performance of Baj Bojgar and Muktad ceremonies, 

(4:) Distribution of alms to deformed, 

(5) Outlays on death of reiatioiis, and 

(C) Good and charitable acts. 

Of those only numbers 1, 2 and 4 can bo held legal and valid.” 

Boj gar and Muktad are only prayers for the death which have been 
held to he mvalid ^purposes by several decisions of the Court and evidence in 
the ctise shows the correctness of the decisions. Outlays on deaths of rela- 
tions are mere private expenses, neither public nor charitable, and other good 
acts is too vague and indediiite an expression to denote anything.'' 

The bequest, however, is void as ilia will was not executed or deposited as 
required by section 105 of Act X of 1865.” 

The question as to which, if any, any of the purposes were 
charitable seems to have been one of academic interest in the 
ease in view of the fact that owing to the will not being executed 
and deposited in the manner required by section 105 of the 
Indian Succession Act all bequests for a religions or charitable 
use would be void. 

The several decisions referred to by the learned Judge are 
only the decisions in the three cases I have discussed previous 
to this. 

Plaintiff^s counsel argued that in this case at all events the 
Court considered the evidence and he points to the words the 
evidence in this case shows the correctness of the decision/^ ^ I 
have read that evidence ; it is very meagre and very ineomplete* 
It is not supported by a single quotation from a reference to the^ 
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iiomiiial Take of Es* 2S^OOO are 2 eMUg rnicV^ Tlina -the remark*- 
able result aciiieved by reconsidering the decision of Mr. Justice 
Jardine is not only that the Trusts for' Baj Rojgmr and Muktail- 
ceremonies are void but that a Trust created by a Parsee for 
feeding the indigent^ blind and infirm members of his community^ 
who^ by reason of their misfortunes and afflictions, would be 
inmates of the charitable houses provided for them by their 
community are also void. This decision requires much under- 
standing, and it is very unfortunate that no authentic note of 
the judgment exists amongst the records of the Court* The 
plaintiff^s counsel has furnished me with notes of the judgment 
taken by counsei, and what they show makes it still harder for 
me to reconcile what the learned Judge is taken down as having 
found on the evidence wdtli what he decided. One thing is quite 
cleaVc The main ground of his decision was the judgment of 
Mr, Justice Jardine. The following are some of the notes taken 
■'by counsel s.- 

** Sattjana’s evidence stowed that ceremony is for oj whole com mnnUy 

but especially and primarily for relations of deceased persons.” 

^^The fuhlk henefit is exl-mmly smalV* 

The ceremonies are primarily and principally for the dead and inckknlallij 
for the wh^ole communit'^,*' 

As to feeding of poor attempt has been made to separate the benefit but in 
my opinion the feeding provision stands or falls with the whole bequest of 
25,000 rupees. Witness said : Peeding is part of the ceremony following at 

end of the ceremony.’’ 

As to Baj Eojgar ceremony— triisfcjs void by virtue of Indian Law Reports 
11 Bom. 441.” 

Decision of Far ran, J, in 565 of 1889 following above case though 
unreported as stated by coniiseL” „ 

“ I follow li Bombay and hold that the ceremony is a private one, and the 
feeding a part of the same occasion as the Baj Bojgar ceremonies and the trust 
for Bs. 25,000 fails and forms part of the settler’s estate.” 

Here we have the first faint indication that the ceremonies 
were for ih^-ienejit of the whole community, though the learned 
Judge thought the benefit was only incidental and that there was 
pahlie henefit, although in the opinion of the Court the benefit was 
extremely small. 
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The nexi; ease is spoken of as Markm’s case— i2. J 
V. Advocate-General and oilen^K It . arose out of t 
deeds executed by the late Mr. Framji Markur, and 
the very many questions that arose^ the question 
validity of Trusts in respect of J3aj and Muktads 
I have perused with care the evidence in the ease and ij 
Candy’s long judgment on the various points arising 
With reference to the question I am now considering th 
ho says : 

In Zt N* Banaji v. 
held that trusts for tlie ] 
not valid cliaritabb trusts. 
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Bapuji Builonji, 11 Bam. 411, Mr. Justice Jardine 
purposes of performing the following oeromouies were 
The ceremonies were ; 

Baj Eojgar, Consecration of Nirungdiu, Eeoitatioa of the Yejushni, Annual 
Gliantbars and Dosla ceremonies. 

The only witness called in the suit on this part of the case was Mr. Hormusji 
Chicbgurj a solicitor of this Court,” 

Isow Mr. Hormusji Chichgur was a laj^man and never 
pretended to be a Pehlvi, Zend or Avesta scholar, and bis 
evidence is of the most formal description, mostly directed to 
explain what the Navjote (Investiture of Sacred Thread) 
ceremony was. He, however, had the courage to tell the Court 
that the decision in limji Nomoji Banaji v. Bapuji But^.onji 
Jiimluwalia'-^ “ caused a great shock.” Mr. Justice Candy 
had no better materials placed before him than was before ' 
Mr. Justice Jardine and he merely followed that learned 
Judge’s decision. 

The seventh and last case. Suit No. 468 of im—Cowaeji 
N, Boehhhamtoalla v. Mmfomji Dosnalhoy Seiua — was also heard 
by Mr. lJustiee Candy. It is reported.C^) The only question 
argued in the case was one of limitation and on that question 
the learned Judge, in passing, remarks; “In February 1887 
there has been a decision of the Court, B. K Banaji v. BapujP), \ 
that the objects of such a Trust were not valid charities,’^ 

^ These seven cases that I have diseased above are all the cases 
that came before the High Court between 1887 and now. The 
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question does not seem to have arisen, previous to 1887. These 
are ca'os the decisions in which I am asked , to follow. When 
carefully examined, it is clear that in all the eases that succeeded 
Lihihi;w-dhii casy^’e’ tlie learned Judges have followed Mr. Justice 
Jardine’s d-.cision. When road in the Law Report, where it is 
published, that jiulginent at first sight impresses the reader. 
It tclLs one hovr a head priest had expounded .and explained the 
cevomonics, and the re.^ult that follow.s is of coarse correct if the 
learned Judge’s finding of fact as to the real nature and true 
iBeaiiiiig' of the ceremonies is correct, . I have no hesitation 
\Y,hatever in sa}dug that the evidence^ both oral and documentary, 
recoiled in the present case (hmondrates beyond any doubt that 
the learned Jnclgc vras lert by the parties to that suit possibly 
unintentionally but undoubtedly led into an error in believing 
that trusts for Baj and Muktad ceremonie.^ were not charitable 
trusts cand as sucii exempt in law from the application of the rule 
again.st perpetuities. In one or two subsequent eases an attempt 
was made to supply tlie deficiency in the evidence so palpably 
apparent in the first case— but the attempt was so feeble— the 
additional evidence so slender — the further materials supposed to 
he placed before the Court were so meagre, that it is no wonder 
that the learned Judges thought it safer to follow than to disturb 
what they took to be settled law. Studying the evidence with care 
in the Goreioalla^'-^ and eases, it becomes c|uit8 evident 

that the whole fault lay at the door of these instructing counsel, 
for judging from the C|Uc.stions put and the answers elicited from 
the witnesses, it set ms that although witnesses evinced anxiety 
to lead counsel on the right ti’aek, counsel took the witness away 
into matters which did not affect the real C]_uestion before the 
Court, It seems to me amazing that no one in all the cases took 
the trouble to go to the original sources — the scriptures of the 
religion, to which the ceremonies belonged — to the .sacred 
writings that are most undoubtedly authoritative, and— to the 
original texts founcllDg the ceremonies and enjoining the 
pm formance thereof. The most important portions of the scriptures 
of tlie Zoroastriau religion of the ancient Persians are all translated 
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into Ingiisli by eminent; Oriental Scholars and are all contained 
in the vobmies of the '' Sacred Books of the East edited by 
ProfeSvSor Max Mullein These Books are easy of access and a 
complete set is in our Law Library^ and yet it is a most 
inexplicable circumstance that these books have never been 
touched and nothir4g in them ever placed before the learned 
Judges who heard seven successive cases. These cases contain 
indication that the Pars! community %vas not satisfied with the 
decision in the case of lAmji Nowroji Banaji v. Bapuji Etdionji 
Zimhmalla^^^ that it caused a great shock/^ and yet it is 
a most remarkable circumstance again that it never struck 
those affected by the decision to approach the Advocate-General— 
put the case properly before him— put him in funds to fight the 
case on ibs true meiit«, and if necessary take it to the Appeal 
Court. No Advocate- General, if properly approached, would 
have refused to lend the whole weight and authority of his 
position in making a fight in favour of the charity. 

The decisions of all the previous cases have been based on the 
evidence placed before the Court in each instance. On the 
evidence the learned Judges came to the' conclusion that the 
Trusts were not charitable in the legal sense of the tertn and that 
they transgressed against the rule which for])ids perpetuities. 
These decisions are based on findings of facts, on the evidence 
given in each particular ease. It woubi be sufficient for me to 
say that it is quite open to me to judge for myself and find on 
the evidence tendered before me. If, however, it is necessary 
for me to say, I am prepared to saj:^ that in my opinion the 

former determination of Mr. Justice Jarcline and the other 
decisions based on that determination appear to me, in the words 
of Blackstone, in the passage cited above, to be evidently 
contrary to reason and clearly contrary to the Divine Law/*’ 
according to the beliefs of the comiiiunity professing the 
Zoroastrian religion, and that they are manifestly unjust/^ and 
I refuse to follow them. 

The only question'' before me in this case is: Is the Trust 
created by Dinbai fpr 'the performance of Muktad ceremonies a 
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Oliarikbia Trust in tlie legal sense of the word charitable^ and, as 
such; exeir.pt from the application of the rule against perpetuities ? 
For the proper determination of tbe question it is absolutely 
iiecessaiy that in the first instance the true nature and meaning of 
these ceremonies slionicl be clearly understood, and I will first 
consider what are Miiktad or Dosla ceremonies; before discussing 
tliolaw applicable to Trusts for the performance of these ceremonies. 
Three me 111 bers of the commimity; of established reputation for 
great learning: and original research in the Scriptures of the 
Zoroastrian religion, have been examined before me, and numerous 
passages from the original writings dating from the most ancient 
times have been eiteci, explained and put in at the hearing of tbe 
suit, Wherever the correctness of any statement of these witnesses 
was challenged or doubted, they were able to refer to the original 
support of their statements.- ■ From the evidence- given... 
before me at the hearing, it appears that the Zoroastrlan religion is 
a revealed religion. It was revealed to Zoroaster or, as he is 
sonietimes called, Zarthustra by Ahura Mazda the Supreme Being, 
who, according to scripture, was the only self -created Being. The 
eel esiial H ierarchy cod si sts of six Amaslia S apen t as or Am shaspmids. 
Ahura Mazda himself is sometimes spoken of as the Chief Amesha 
Sapenta, in wliich case they would be seven. Tlie Amesha Sapentas 
are referred to in the Scriptures as the Bountiful Immortals. Then 
eomc thirty-three Iziicls. Before bringing into existence the 
nniteriid creation, Ahura Mazda brought into being Furoluirs or 
Frawasliis. an^l these Fravasliis helped the Almigthy in banging 
into existence all material creation. According to the Avesta 
Scriptures, the first man created was Gayomard, also known as 
Kayomard, Either he or his great-grandson Hoosliung was the 
founder of the Peshdadian . dynasty. Historians have not been 
able to say during what period of time this dynasty reigned over 
Persia, 

This dynasty was follow'ed by the Kaianian Dynasty which 
was founded by Kai Kobad. One of the Kings of this dynasty 
•was Ivai Gustasp, otherwise called Kai Vistasp. In the Scriptures 
of Zoroastriaii religion ho is mentioned and referred To. 
Zoroaster flourished in the reign of this King. The religion 
revealed by Ahum Mazda to Zoroaster was by Zoroaster 
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co.iuimiucatca to iving Vista-^i anri was tli 
among-t the people. Oriental sclio’ar.s and histi 
heen able to fix with any certainty the p' 

King Kai Vista&sp, Many are inclined to 
or six thousand years before Christ. Dr. Hi 
flourished about 1100 B, 0. Whereas P 
believes that ho flourished soiuowh 
however, is the latest date fixed bj 
scholar and all that can be said with 
that Zoroaster lived and flourished consider 
Some of the scriptural writings and 
to be much older than 600 B, 0 
1 ast is said to have been 
sounder opinion seems to 
before bOO B. 0. The Kaiani 
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some amount of certainty is - 
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For instance, the Eurvardin 
written about 1500 B. 0. and the : 
! that Zoroaster flourished long 
vn Dynasty was followed by the 
>’ the reign of the last King of this 
conquered Persia. It is believed i 
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in m::iiiory i:i vraj’ transndtteJ them from father to son. 
One ii£ tlie Sa.*HL^ariian Kings tint followed Ardashir Babegaii was 
S’uipiir tlie Second, Tiio greatest Dastur known to the 
Zoroastrlaiis of all ages— Das tiiraii Dastur Adarbad Mabaresli- 
pund - iloiu'ished in his reign. Shapur the Second reigned over 
Persia froiii .^09 to about 8S0 A. B. and during this period the 
C/^reat Dastur conipo-ed and wrote the Patet Pashemani^ Duva 
Xani Satayoslmi; Tun Darosti and other prayers^ and almost all 
the AiVins. This great apostle of the Zoroastrian religion is 
regarded with the highest reverence'doy all true believers of the 
Zoroastrian faith and the prayers composed by him arc at this 
day recited and regarded with the very greatest of veneration by 
the Parsis professing the Zoroastrian faith. 

Zoroa^rianism flourished in Persia with varying fortune till 
the persecution of Mahomeclans drove the majority of those that 
professed tint religion out of their ancient home, A body of 
Persians professing the Zoroastrian religion were compelled by 
reason of religions intolerance and persecution to leave Persia 
about 1200 years ago. They first took refuge iuKohistao, where 
they remained for about 100 years —they then went to the Isle 
of Oimmz, where they remained for about 19 years. They then 
came to Dio, near Kattyawar, and remained there for about 15 
years. From Din they came to Sanjan, and there they settled 
down for very nearly 700 years. From Sanjan they spread over 
various places ill the Gujarat district and their prineipalhead- 
ijiiart-ers now are Bombay^ Xaosari and Surat, A sprinking of 
Parsis are to be found in several villages in Gujarat, They 
derive their present name Parsi from Fars, in Persia, from which 
place they originally came to India, 

It was their staunch adherence to their own religion and tlioir 
refusal to adopt the religion of their Maliomedan conquerors that 
was the cause of all the sufferings they had to undergo. They 
lU'oferred to leave their country and esilo themselves to a foreigu 
land rather than give up the religion of their forefathers. They 
have persevered in their religious beliefs, preserved their old 
institutions and customs and have in the country of their 
adoption continued to follow the ancient-, religion' of their 
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re igxon promulgated by Zoroaster is tlm performance of ce' 

religious ceremonies during the Muktad days. The Mul 
ci^ays are otherwise known as Dosla or Farvardgan clays. 
Farvardgan days are days that are sacred to the Furohurs. 

Before proceeding with the consideration of the 
themselves, it is very necessary to have clear 
the Furohurs are, according to the Zoroasti 

Furohurs are 
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creation Laving one.’' 

That this is an error is shown in the ease 
evidence of the witnesses examined before 
copious quotations from the original 
that Dr. Hang commits is also 
mesteter^ who in 

The Pravashi is the i ^ 
makes it grow and subsist. Or 
Pitris of the Hindus or 
and deified souls of the dead/” 

All the three witnesses in this ease are profour 
Zoroastrian scriptures, whose opinions are entitk 
weight, agree in saying that what is stated abo' 

Dariiiesteter and Dr. Hang is erroneous, and tb 
passages from the original scriptures in support 
Dastur Darab in his evidence says 

“In liis introduction to the Farvardin Yast, Professoi 
that the Fravaslus were originaUy -the same as the Pitris 
ihmes of the Latins. This, according to my opmion, is im 

the^coiuectnre of Professor Dai-mesteter. According to H 
otlraviBlHsislhntthey are Spiritual Existences which 

being by the Almighty Before he created the Universe. 
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conception of what 
man scriptures. The 
constantly referred to in the Sacred Books of the 
■ians, and are the same as Fravashis. “ Fur.ihur is the 
Frarashi is the corresponding Avestaie 
In Limhiwallah casefu Mr. Justice Jardine says 

mg t« Dr. Hang these Furohm were originally the departed souls 
comparable to the pHras of the Brahmins and the mane-^ of the 
How they are regarded as Guardian Angels, each being of the ^ood 
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inner power o! every being that maintains it and 
•iginally the Fravashis were the same as the 
the Manes of the Latins, that is to sav. iha Pirnv]n.+: 
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being before all Eiaterlal creation, eTery man born or imborn. Ms a FravasH 
ci£ liis own, according to the xi vesta. After the birth of the mail' or ^roman hls v : ' 
or her Fravuslii watelies over Ills actions and guides him to the right path. The 
Fnivajslii protects him or her from all evil. After death the Fravaslii goes 
to Iieaven, and the son!, according to his deeds, goes to heaven or hell as it 
deserves. According co Zoroastriauisni the Fravashi is not responsible for 
the maids good or bad actions,. The soul is responsible for all acts committed 
ill life* Inanimate objects have their Fravashis too. The Fravashi aids both 
animate and inanimate objects — animate objects in their moral and physical 
clevelopiamit, inanimate objects in their growth and development.’* 

" Fiirohuts are mi sonls of the dead. Ihey are totally difilorent Entities. 
Souk of tlie dead are known as Ravan. Bavan h the Persian w^ord for the 
ssonl of the dead. The Avestaic word for the sonl of the dead is Uravan.” 

Ervad Jivanji Mocly confirms this*. ■He says : ■ ■ ■■ 

**The Fravashis are qulie distinct from the souls of the dead or from the souk 
of tlie living. Fravashis and souls are not identical in an^ respect ^ 

I he ^oiik and Furohnr are two distinct Entities. That appears from various 
; paiiS' of, the Zomastiian scripture 

The witness then points out several passages, which are put 
ill and marked Exhibits Nos. 22 ^ 23 and 24i in support of his 
■FAtatemenlb'-^and 'then, goes ''On, to say^ " 

There are shniLir passages in various religious books making similar 
clkiiuiitioiis between the soul (Ravan) and Furohiir. A human being is said to 
possess botk soul and Furohur. Tiio function of the Furohur during a human 
beingk life is to guide tiic soul in paths of virtue. After a man’s death the 
soul meets with the consequences of its actions in the wmrld. Tho Furohur 
mixes svirh the other Furohurs of the world or goes to its abode in Heavon/* 

Ervad Sheriarji Bharuclia^ who followed Mr. Jivanji Mody, ' 
confirmed the views of the previous witnesses. That the view 
of the total distinction between the soul and the Fravashi of a ,■ 
human being is absolutely correct appears from the following '.;, 
original scriptural passages placed before the Court. 

*•'* And (having invoked them) hither, we worship the spirit and conscience^ the 
iidelligenee a?2c^ of those hoi 2/ 9 mn .and women who early 

heard the lore aiul Commands of God.” 

(Yasna Ch. 26, para. A Sacred Books of the East,” Vol Blj page 27s, 
Exhibit Ro. 18*) 

We present hereby and we make known, as our offering to th@ bountiful 
Gataas which rule (as the leading chants) within (the appointed times and 
seasons of tlic Eitual.^ all our landed riches, and our persons, together with cmr ^ 
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Tery bones and tissues, oiu’ forms and forces, oar consciousness, our iSod antF, 
FravashV^ 

(Yasi:a Gin Iv', pai*a. 1, Sacred Books of tlie Easr/’ Vol. 31, pagv 204 
ExMbit No. 22.) 

‘'Yea, I desire to approacli the Pravasliis of the Saints with my praise, 
redoubted (as they are) and over whelming, the .Fravashls o£ those who hold to 
i ho ancient loiv, and Fravashis of the ncxt-ofdiiir : and I desire to approach 
towards Ue FravaBlii of mne own, Sonl in my w'or.sliip Vvlih npy praise/' 

(Yasna Cli. xxlii, para. Sacred Books of the E ad/’ Yol. 3L page 273, 
Exhibit No. 230 

“All pare Heavenly Yazatas we praise— all earthly Yazatas we praise— 
ue 2^^'cdse our oim 8o2ils — We praise our own FrajoashL Come hither to help 
me, 0 DiFazda. The good, strong, holy Fravashis of the pure we praise.” 

(Khorsod Nyaz-^-Spiegol’s “ Avosfca’^ volume iii, p. 7, Exhibit No. 24.) 

Thevse are not by any means the only or solitary passages in 
the holy writings showing that the soul is entirely dififerent and 
distinct from the Furohur. Ahura Mazda Himself, the Creator 
of the Universe, h£is a Fravashi of his own. In Chapter 26 of 
the Yasna, paragraph 2, we find this passage : — 

‘‘And of all these prior Fi’avashis, we worship hero the FravasM of 
Aliiira Mazda, which is the greatest and the l^est, the most beautiful and 
the firmest, the most wise and the best in form, and tlie one that attains 
the most its ends because ol Eightcousness. ” fc' acred Books of tho 
East, ” VoL 3i, page 278.) 

Paragraphs 85 and 86, Chapter 2i of the Farvardiii Yasfc 
(Exhibit No. 2) Sacred Books of the East, Vol, 23^ page 200) 
shows that not only are there Fravashis of human beings, but 
there are Fravashis of the Holy Creation and of inanimate 
objects, such as fire, water, sky, plants, the earth, etc. 

By far the best description of what is the true conception of 
the Zoroastrian religion regarding Furohurs that 1 have come 
across is contained in Naib Dastur Rustomji Pesliotan Sanjana-’^s 
very learned book Zarathustra and Zarathiistrianisiii in the 
Avesta, at page 242. He says there 

“Before proceeding further it would bo useful to say a few ivords 
ah out. the signification of Fhe term Fravashi, that so often occurs in our 
Sacred writings*., The word is derived from Fra— forward, and vared, or 
vakhsli— to grow* to ihcrOase, to advance or to cause prosperity. Fravashi 
is then, that animating power ip a beiiig which causes growth, increase. 


J.uxsoedjfx 
i\ TAB.1- 
COAXB 


SOOXABAI. 




BOMBAr SEBIES. 


ailviBsement of , proaparlty « The Avesta tells us' that all beings iiickdiiig 
Ahiira Mazda Himsolfj • li.a?e got their own Fravasbis. The earth, 
the fire, the &ky, the water, the plant, the animal, the Blessed Shrosli, 
th,a truest Bashna, Mithra, Mathra-Sapsnta, and ail other things, either 
material or iminaterial, have been endowed with that power which tends Boostaeai. 

to preserve and promote their well-being. Man also possesses it . * 

Tile Fravashis of living holy men are more powerful than those of the 
depai-lel. From the former tho world derives benefit direetl}", whereas 
from tlie latter only indirectly throTtgli their good examifie and influence, 

» . Itmhi thiougb the Holy Fra vashis that the earth, the water, the plant, 
the animal, and all otlier things, both animate and inanimate, are preserved and 
promoted in this world.’' . ' 

With roferftnce to this' f|Uofcatioii;, I think it is necessary to 
mention that for every statciiient made therein the learned 
author has cited authority in his footnotes. Professor Darmes- 
tttter seems to suggest that the coaception of Furohurs as given ' ' 

in the above passages is a eoneeptiou of a later date^ for in his 

isitroduetioii to the Farvardin Yast, after saying that the Eurohurs 
are the game as the Pitris of the Hindus and Manes of the Latins, 
lie goes on to say 

“ In coareo of timo tlioy found a wider domain and not only men hut ’ ' 

goods and even pl'iysieal objects, like the sky and the earth ote., had caoh ■ 

a Fravii^hi. ” 

There is only one remark to be made in connection vrith the 
opinion of Professor Darmesteter about this conception of 
Fravashis having- come into existence in later times and that is 
that it is entirely contradicted by the original scriptures from 
which I have quoted passages above. The witnesses in this 
case who aver emphatically that this opinion is erroneous and 
that the souls of the dead and tho Furohurs are totally different 
and distinct and have nothing in common, are supported by 
original scriptural texts. Para. 76 of the Farvardin Yast 
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It is true that ia that portion of the original Gathas that 
remains to us there is no reference to the Fravashis. but Ervad 
Sheriarji points out that the earliest reference to the Fravashis 
is in the Haptaug Yastj which is a portion of the Yasiia* It is 
written in the Gatha dialect^ and the reforc, he contends^ it must 
have been written very near the time that the Gathas were 
written. Tne plaiiitiff^s counsel was throughout the hearing 
most ably assisted in the conduct of his case by men who have 
made a study of the scriptures relating to the Zoroastriau 
religion^ but ho was not able to cite one single text or passage 
which could even remotely support the theoiy that Furohurs and 
souls or! tlm dead were one and the same thing. This tlieory is 
the foundation on which the judgment of Mr. Justice J'ardine is 
based in case^^h After a perusal of the evidence 

recorded in this case- — principally the evidence from the Scriptures 
themselves— I do not think there is any possible room to doubt 
the conclusion that the theory that Furohurs and souls are 
the same or have anj^thing in common is wholly and absolutely 
fallacious. That this is the conviction forced upon the mind of 
the counsel for the plairitili himself after a study of the subject^ 
seems to be fairly clear from the following C|uestions he put to 
Dastur Farab. 

ThoiQ who have read the Scriptures know the difference 
between Fravashis and Souls, but is it not a g-eneral belief amongst these 
who have not read th^ Scriptures that Muktad ceremonies bring benefit to 
the Souls of their deceased relatives ? ” 

Answer — “ They helieve that the Souls are pleased. They believe that one 
of the henotits is that the Souls got pleasure and satisfaction. ’’ 

Question— "‘‘Wm the distinction between Fravasliis and Souls, lekkh is 
so -well hmwn now, generally known amongst, the Pavsis 30 years ago? 

“It was known, hut I cannot say what w^as generally known 
30 years ago, '* 

' Once it is established that the Fravashis were created before 
the world and came into existence before any human being was 
created^ it is impossible to believe that they are the same as the 
' ■''sotls of the dea:d.; Besides^ it possible to conceive that 

: tiie Fra vashis; of 'Immortal 'Amasha-Sttpentas, or Archangels, and 
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l,;uJsj or Augels, aud the Fravasbis of iaaniuiate objects^ like 
the skv, earth aud water, be the same 'as the souls of the dead. 

The dear and lucid expoAtioii of the real nature and meaning 
of what the Farohiirs are according to the religion of Zoroaster 
that has been given by the witnesses in this case, supported by 
original texts, destroys the very foundation on which the whole 
fabric of LimhutoMa's is constructech 

Ha\iag seen what the Furohurs are according to the scriptures 
of the ZoroastrianSj I think it is necessary here to examine 
shortly what those scriptures arc that have remained to us at 
the present day and are available to us for a.nthoritative 
reference. It appears from the study of the literature now 
available to us that in the most ancient times when Zoroastrian 
religion came into existence, there were 21 Nasks (books) of 
the A vesta scriptures. All except about a fifth part of these 
holy writings are lost, What remains to us of the original 21 
Avesta Nasks are the Vendidad, the YasnU;, the Visparad, and 
the Khordeli Avesta, Of these the oldest are written in the 
Avesta language^ the next in antiquity are written in the Pehlvi 
language, an I then come tliose that are written in the Pazund 
language. 

The Vendiilad is a CoJe of 72 Religious, Social and Moral Laws 
of the ancient Iranians, and it also contains an enumeration of 
sins and their punLshuiont both here and hereafter. 

The Yiwi-x or Yajusni consists of 72 chapters. The five Qathas 
form part of the Aasua chapters. The Gathas are hymns expres- 
sing philosophical thoughts on the teachings of the Prophet 
Zoroaster and ou the good Spirits the Amasha^Sapentas and the 
Izuds that work with the Deity. The Yasna contains invocations 
to the various Izuds and doscribe.s their several functions. It 
al^o contains liturgical directions and prescribes the, Ritual to be 
observed at the performance of certain ceremonies. 

The J-w 2 )a-ra(% consisting of 23 chapter's^ mo.stly contains in** 
vocations to the Aiiiasha-Sapentas and the Izuds., 

The Khonhh Avis(3 contains Afringans^ Ghe.s, Nyaz^' Yasts, ' 
Paiets, Afrins and certain other prayers. .. , , , 

. " ^7 m (ISST) ll Bom.Aa. :v" ■ 
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Besides the Nasks that remain to ns we have various other 
books of antiquity and authority which are accepted by the 
Zoroastriaiis as forming a part of their religious scriptures. 

One of such books is the Dijilcard, It is the compilation of 
Dasttir Atro Froba^ and is ascertained to be written a thousand 
years before now, Dastur Daralrlias already translate 1 a por- 
tion of this work and he is engaged now in translating other 
portions of it. Dr. WesFs translation of the Diukard is in the 
37th voliiuie of the ^BSaered Books of the East and is prefaced 
by an exhaustive Introduction giving the nature and character of 
the composition. Dr. West says : It is evident that the com- 
piler intendech in the first place, to give merely a very short 
account of the general contents of each Nask, to be followed by a 
detailed statement of the particular contents of each chapter^ etc,” 

Another work of authority is Sha^aBt La SIm/ast>, meaning 
the Proper and Improper. Its translation in English is in the 
fifth volume of the Sacred Books of the East.^^ The Intro- 
duction describes it as compilation of miscellaneous laws and 
customs regarding sin and impurity with other memoranda about 
ceremonies and religious subjects in general/^ Dastur Dixrab 
points out a reference in the book to the Hasparam Nask^ which 
existed originally in the Avesta language, as showing that the 
author had drawn his materials from the original Nasks before 
they were lost, because the Has[iaram Nask is one of the 
original Nasks that are now lost to us. Shayast LaShayast was 
written about the end of the Sassanian dynasty — in the middle 
of the 7th century Anno Domini. 

Another ancient compilation which is regarded UvS a book of 
authority relating to the Zoroastrian religion is the Sad Dar^ 
W'hich literally means a hundred subjects. Its age anfl author-' 
ship is lost in antiquity. Its English translation appears in the 
24tli volume of the Sacred Books of the East and the intro- 
duction states that it is generally accepted as a -work of 
^'important authority and contains a convenient summary of 
many of the religious, customs handed down by Pehlvi writers."^^ 

, The Nirungisfcan ■ is another book relating: to Zoroastrian 
'acripturesft.vTtds a Pehlvi "Composition audits author Is unknown. 
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It cause into existence some time between 226 B. C. and 601 A, D. 
“The whole book/’ says Eiwad Sheriarji, “ is a ceremonial 
code, or rather a manual or guide book for priests. The book 
deals with the duties, functions and rules relating to the Ervads 
or ordained Priests.” This book is published by the Parsi 
Piinchayat, and Dastur Darab has written an introduction and 
uiven the various meanings of the words in the original texts. 

These, aecorJuig to the evidence given before me, are the 
priiicipxl aubhoritabive scriptural writings, governing the Zoro- 
'Fastriaa; religion. 

I will now consider what are the Muktad, Dosla or Farvar- 
dig in day.s. All those three expressions refer to the same thing. 
The three fundamental beliefs of Zoroastrianism, or the three 
Essentials of Zoroastrian religion as Ervad Jivaonji Mody calls 

(1) j.lelitif i:i tin existence of One God — Alnira Mazda; 

(C) Bjlicf in the iQiinortalitT of tho soul ; and 

(3) Belief m the responsibility herc'ifter for good and bad act^ done oil 
'eartli.. ■ ■ ■ ■ ■ 

The Zoroastrian religion as revealed to Zoroaster by Ahura 
Ma/i.L.i and coinmiinicatod by Zoroaster to King Vi.stasp and 
Ids other disciples^ contemplates no sects or sections ; the 
community of believers in Zoroastrianism are all Maz lyasnians. 
Through a mist ike in the calenlar, however, there is a difference 
of opinion amongst the Par.sis of tho present day as to the date 
when their year ends and the new year commences. The larger 
8 mtion, the Shenshais, believe that their new year commences 
in the middle' of September, while the smaller sect, Kadmis, 
bilieve that the new year commences a month earlier. There 
is no other difference between the sects so far as religious beliefs 
arc ejucernoL The Zoroastrian year consists of twelve months 
each of tliirty days. But at the end of each year occurs five 
Intercalary days which are known as Gatlia Ghamhars. 
iliese are the holiest days of the year. The winter ended the 
old Iranian year. The Muktad ceremonies ai*e enjoined to be 
performed at the end of the year. The majority of Parsis in India 
regard eighteen days as Muktad or Farvatdigan days. Dastur- 
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Darab thinks the first and the last two days arc not really 
Farvardigan days, but that real Fatvardigan days are fifteen — 
namely, the last five days of the last month of the year^ — the five 
Gatha Ghambar days, and the first five days ot the new year, 
Erva l Jivanji also says that according to the cemvnoii practice 
prevailing amongst Parsis both in Bombay and the Mofussil,. 
Farv’arJigan days are eighteen. A very small minority of the 
Parsis of the present day are, however, of opinion that the real 
Farvardigan days arc only ten, and they say the first five days 
of the new year arc not really Farvardigan days. How this 
difiercuce arose is fully explained in Ervad Jivanji’s book, au 
extract from which is Exhibit Mo. 25. However that may be, there 
is no question that the i!\irvardigan days whether they be eighteen, 
fifteen, or ten according to each individuaPs honest beliefs, are 
days which are regarded by Zoroastriaiis as days of the greatest 
sanctity. There are very few outward ritualistic practices amongst 
the Parsis. The principal form of profession of- faith —the discharge 
of the religious duties and oblig.iiions— the main observance of 
religious rites, ~consists in reciting prayers and having prayers 
recited by their Mobeds or Priests. 

. All witnesses agree in saying that the Farvardigan days form 
the most important festival in the Zoroastrian calendar, and 
that the ceremonies performed during the Farvardigan dajvS 
form the most iinportant ritual of the Zoroastrian religion, 
They agree in saying that the performance of the Muktad 
ceremonies daring the Farvardigan days is enjoined by 
the Zoroastrian religion— that those ceremonies are acts 
of great religious merit — they form the most important 
portion of their divine worship, and that accoivling to the belieh 
of those that profess the religion the performance of the Muktad 
ceremonies not only brings down the blessings of the Almighty 
on the party performing them and his household but on the whole 
community, be they Zoroastriaiis or noa-Zoroastrians — their 
King and his Satraps^ and on the whole universe, They are 
ceremonies that involve praise, adoration, propitiation, recognx** 
tion and worship of the Supreme Being from all his creatures 
here below. The ; npm performance of the Muktad ceremonies 
■ 'is, according to the 'scriptures, a sin which is taken into account 
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when, after death, a man’s good and bad actions are weighed 
and rewai’J or punishment is meted out to the soul. 

It must be remembered that what I have summarised above 
are .statements made by three 01 the most eminent living oriental 
.scholars and profound students of Avestaic— Pelhvi and Pazund— 
literature relating to Zoroastrian religion. In what they have 
.said they are in entire accord with one another and for every 
siatomcut made by them they have quoted chapter and ver.se 
from the original scriptures. 

Ibis .said that Hr. Justice Jardine’.s hailing in Linihuvmllci’s 
case'd) “ that the benefits which, aceording to the belief of the 
Parsis,” re.siilting ‘‘from the ceremonies .specified, are consola- 
tion to the .spirits of certaiu dead persons and comfort- to certain 
living persons, afforded by certain of the Furohurs or prototypes 
of the deail, ’’ is in accordance with the belief prevailing amongst 
the Parsis of the present day. The plaintiff’s counsel points to 
the phraseology of the .settlement in the present case : “Annual 
Muktad ceremonies of the dead members of the family in both 
.sects Shinshais and Cudmis.” It is possible that from the fact 
that the dead of a party performing the ceremony being inci- 
dentally remembered during the recitation of some of the prayers, 
the ignorant and the illiterate members of the community may 
have formed an erroneous belief that the Muktad ceremonies are 
performed merely for the benefit of the souls of the dead. It 
has not, however, been seriously argued before me that the 
Court is bound to be guided by erroneous impres.sions produced 
on the minds of ignorant members of the Parsi community. One 
has only to read the very clear and convincing evidence given 
in the ease and to refer to the scriptural passages placed be- 
fore the Court to come to an unhesitating conclusion that the 
Muktad ceremonies performed during the Farvardigan days have 
nothing wlalever to do with the souls of the dead and have not 
the least tendency of conferring any benefits on the souls of the 
dead membei-.s of a family. The ceremonies enjoined to be per- 
formed during the B’arvardigaa days are not in any way con- 
nected with the souls of the dead and the suggestion that they fire 
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is eonkacJicted by tbe scriptures and fclie tenets of the Zoroas- 
triaii religion* All the ceremonies for the souls of the dead are 
performable on eeitaia days calculated from the date of the 
death* We have first, ceremonies performed for the benefit of 
the souls of the dead for the first three days, and on the fourth 
or Charuin claj?-. Then follow the Dasina, or the tenthrday 
ceremony, nest the Massisa, or the thirtiuth-day coremony—ncxt 
the Chhiimd, or the sixth-monthly day ccre:nony, and then the 
Varsi or tlie anniversary of the cbiy of death* In some families 
the anniversaiy ceremony is per for mod for several subsequent 
j^ears. All ceremonies after the first three days are more or 
loss commemoration ceremonies ; for if the scriptures are true, 
nothing that one can d) affects the soul or redounds to its be- 
nefit after the fourth day* According to tlie beliefs of the 
Zoroastrians founded upon their ancient scriptures, the soul 
.of the dead remains in the place where death takes place for 
the first three days. On- the dawn of the fourth day the soul 
ascends and reaches the Chin wad Bridge. There the Angels 
weigh its good dee Is anl its evil acts during its sojourn on 
eai'th, and if the good deeds outweigh the bad ones by certain 
Cetrs, the soul is allowed to cross the bridge and enter the 
abode of Heaven. If, however, its sins outweigh its good deeds 
by certain Cetrs it is thrown from the bridge into hell below. 
On the fourth day reward or panishmeat is meted oat to the soul 
and the Judgmid h irrevooahle* There is nothing in the 
scriptures for the redemption of the soul after the final judgment 
of the fourth day. How then can it be said that any ceremony or 
prayers performed or recited after the fourth day can tend 
towards or can be intended for the benefit of the soul ? That 
the Muktads have no conn:ction with the souls of the dead, is, I 
think, also clear from the fact that the time of their performance 
has no reference to the date of the death of individuals. 

If the belief exists in the minds of some that Muktads are 
intended for the benefit of the souls of the dead, it clearly is an 
erroneous belief for which there is no foundation whatever, and 
can only exist amongst the ignorant and the illiterate* In the 
Zoroasbrian religion no days during the year are as holy as the 
Farvardigau days and no ' ceremonies ^ so sacred as the Mukta-i 
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eereiiionies. The observance of the Farvardigan days and the 
performance of the Mnktad ceremonies is enjoined by the Zoro* 
astrian scriptures. Paragraphs 49 to 52 of the Farvardin Yast 
show that the Zoroastriaiis are asked to perform certain cere»^ 
monies during the Farvardigan days. 

The Farvardin Yast is written in the Avestaie language^ and 
its earliest age is said by some scholars to be 1500 B. 0. j whilst 
others give 600 B. C, as the date when ifc came into existence* 
Dastur Darab and Professor Max Muller are of opinion that the 
former date is correct* 

This Yast is dedicated to the Furohurs and is a gloiificatioo of 
the powers and attdhutes of the Furohurs in general. On the 
Farvardigan clays the Furohurs ^'^eome and go through the 
Borough — they go along for ten nights asking this t (Para. 49.) 

Who will prnise tis? Who will oh'er us a saorifico? Who will 
meditate upon vs? Who will bless ns? Who will receive ns with meat 
and clothes in his hands and with prayer worthy of bliss ? Of which of 
m will the name be taken for invocation ? Of. which of you will the son! 
bo woraliippcd by you with a saerihce? To whom will this gift of ours 
be given that he may have never-failing food for ever and ever ? ** 
(Exhibit Ho. 1.) 

Paragraphs 49 to 52 and the concluding paragraphs, more 
particularly paragraph 157, of the Farvardin Yast, have been 
very fully discussed before me. Great light is thrown on the 
ineaniog of paragraph 50 by the explanatory Exhibit No. 20. 

It seems from the evidence of the witnesses that ail the cere- 
monies performed during the Farvardigan days take their origin 
from para. 50, and the concluding paragraphs show that if a 
Zoroastrian performs these ceremonies the Furohurs will leave 
. the house satisfied and carry back from here hymns and worship 
to the Maker Ahura Mazda and the Amesha Sapeiitas/^ Exhibit 
No. 20 is a traiiscdpt of the original paragraph into Gujarati 
; , characters and then the meaning ' and the indication of each 
expression is explained in English. All the witnesses say that 
: Exhibit 20 gives a correct exposition of -the meaning of para* 50 ' 
■of the;Far?ardin Yast, -The plaintiffs counsel complained that, ■ 
-'it was prepared for the purposes of this -case. His,,, original 
‘ information was that it was' prepared by Irvad Sheriarji^ but 
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subsequently ascertained that it was prepared by the Advocate* 
GeneraPs Solicitor, Mr. VimadalaL Nobody ever pretended that 
it was not prepared for the purposes of the suit. 

All I can say of it is that it has been extremely helpful to me 
in understanding the true 'Spirit of the paragraph, and evidences 
both knowledge and learning in the party who prepared it. 

When the Fiirohurs come dovm to the earth during the Farvar* 
digan days and ask for the performanee of the ceremonies as 
mentioned in para. 50 of the Farvardin Yast, they go on to say, 

(51) And the mail who offers them np a sacrifice with meat and clothes 
in his hands, ^?ith a prayer worthy of Bliss, tlio Awful FraYashis of the 
Faithful satisfied, unharmed and unoffeaded, bless thus : — 

(52) ^ May there be in this house iiooks or animals and mm I May there 
be a swift horse and a solid chariot ! ' May there be a man who knows how to 
praise Ctod, and rule in an assembly, who will offer us a sacrifice with meat 
and clothes in his hand and with a praym* umrtliy of bliss.’’ 

There can be no doubt that the perfomiaiice of certain cere- 
monies during the Farvardigan days is enjoined as the duty of 
every true Zoroastrian by Ahura Mazda himself. In the Baba- 
man Yasti para. 45, Ahura Mazda, speaking directly to Zoroaster, 
reveals to him in a prophetic spirit that the Farvardigan cere- 
monies will not be performed with the same devotion they should 
be performed in the troublous times in the future. 

He says to the Prophet : — 

(45) Audibly practise tb© 0 ,ppointed feasts of their ancestors, the propi- 
tiation of Angels, and the praters and ceremonies of the season festivals and 
Gmrdum Spirits in various places, yet what- they practise they do not believe 
ill unhesitatingly ; they do not give reward lawfully and bestow no gifts and 
alms, and even those they bestow they repent of again.” (Exhibit Xo, 5 ) 

This passage is explained by Dastur Darab as follow^s 

Farvardigan is one of the appointed feasts referred to in the pcs^jage ; 
insfead of * appointed ’ I would translate the text as ' e.-tablished/' The 
otiglml text is Nihatak in Pehlvi, which means established by revelation 
and followed by the Ancients. The Farvardigan ceremonies arc ceremonies 
which are appointed by the 'Deity Ahura Mazda and it is the duty of every 
true Zoroastrian to perform the ceremonies during the period fixed f«)r 
them. The ^prajera and ceremonies of tho season festival referred to in' 
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the |;a^;h'age arc iLe Gliaiubars and the prayers and ceremonies of fehe *guaiclian 
Spirits ’ are tlie prayers and ceremonies iaid and performed during tlie 
Farvanligaii days.” 

llie Babaraan Yasf--,, in wlileli this passage occurs, is the Pelilvi.. ; 
translation of the original Avesfcaic text, and is dedicated to^ ' ' 
Bahmaii, who is one of the Ameslia Sapentas. The original 
Avestaic text is lost, but a translation in Pehlvi has been pre«*' 
servecL The age of the Bahaman Yast is the satne as that of the 
Farvardiii Yash In the Introduction to' its translation at' page 50, 
of VoL V of the Sacred Books of the East/^ it is stated that the:,' 
Bahaman Yast '^professes to be a ^prophetic ■ work in which:' 
Ahiira Mazda gives Zoroaster an account of what was to happen" ', 
to the Iranian nation and religion in the future/’ ,Farvardigan 
days and Mnktad ceremonies are also referre.d to in ,the Dinkard: ■ 
(see Exhibits K'os, 3 and 4)j in the Shayast La Shayast (see''': 
Exhibit No. 6) i and in the Sad Dar (see Exhibits', Nos. 7 and 8)i' ' 
There is also a reference to the Farvardigan days in the Patet 
. Pashemani (see Exhibit No. 9). Though the temptation to set 
out all these passages and comment on them is great, I feel that 
there would be no limit to this judgment if I yielded to the 
temptation. Dastur Darab in his evidence has given very clear 
explanations of these passages, and I ., must -.content ' m,yself by 
merely recording that the various passages from the scriptural 
writings placed before the Court and explained by the witnesses 
leave no doubt in my mind that the Farvardigan days are the 
daj^s appointed for the performance of the Muktad ceremonies-*"* 
that the performance of those ceremonies is enjoined by the reli* 
gion of Zoroaster— that it is a duty cast on every Zoroastrian by 
his religion to perform I^fuktad ceremonies— that the perform- 
ance of those ceremonies is an act of great religious merit which 
brings to the man who gets them performed Hathim or Great 
Bewarcl (Exhibit No. 7), and that the non-performance of them 
is a great or what is always spoken of as a Bridge Sin (Exhibit 
Ho. 8). Exhibit No. 9 is a passage from atet Pa-shemani 
(Prayers of Penitence) wherein the non-observance of Farvardi- 
gan days and the non-performance of the ceremonies prescribed 
for those clays are referred to as sins for which the man praying; 
expresses Ms penitence^ ' _ , , ' _ b 
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The usual ceremonies to be performed cbiring ibe Farvardlgan 
days are ftv^e in nnmber ; (1) The vax'ioiis kinds of Afringans with 
the Debaclie preceediog them and the Afrins following them ; (2) 
Ba] ; (Si Satoom ; (i) Furrokshi ; and (5) Yejusni, Of these;, the 
Afringans^ Baj and Satoom ceremonies are compulsory and must 
be performecL Dastnr Darab thinks the Furrokshi ceremony 
must also he performed, but Ervad Jivanji says it is performed 
by some and not by others. Yejusni is a veiy complicated, long 
and expensive ceremony, and only the welhtO'»clo members of 
the communiry can afford to have them performed and it is 
optional with Zoroastrians to perform it or not. The Dabache 
of the xltringans precede all the Afringans. It is an invocation 
of all the Furohurs including those of the persons who are 
specially mentioned on the occasion, In the Debache, the priests 
mention the name of the town or city where the prayers are 
recited and they pray for plenty, joy, victory and happiness. 
The plenty, joy and happiness prayed for is for the inhabitants 
of the town or city, and the victory prayed for is the victory of 
the Sos-ereigii over all his enemies, Ervad Jivanji, in the course 
of his evidence has told the Oourt that the benefit or help that 
is asked of the Furohurs in the prayers offered during the 
Farvardigan days is asked not only for the individual who 
invokes such help and asks for such benefit, not only for the 
whole Zoroastrian community, but for all human beings. Here 
it may be mentioned that in all the prayers recited by a 
Zoroastrian he never prays for himself alone, He prays for the 
community and for all peoples quite independently of their 
being Zoroastrians or otherwise. He is utterly unselfisli when 
he approaches the Almighty and asks for His blessings. He 
asks them for all, he prays for universal joy, universal prosperity 
and for the well-being of all men of good life. 

The English translation by Bleek of the Debache to the 
Afringans is given in the third volume of Spiegehs Avesta and 
marked m Exhibit No. 10 in the case. The different Afringans 
are described *at some length by Dastur Darab in his evidence, 
and I do not think it is necessary to discuss them here except 
perhaps to refer to the Afringan Ghambhar, which is not 
included in any of the Yasts,,and which contains prayers for the 
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Sni-etviijn. Paragraphs 14 to 18 of this Afringan Ghamhhar, 
which is Exhibit 14 in the case, contain solemn prayers for the 
Sovereign of the country, and for all his Satraps and Vice 
regents. As translated by Dastur Darab, the prayers begin with 
tlie following sentence - 

** III ilie name o! Aliiiva tlie rasplcndant and glorious, I bless witli 

iiir prajers tlio Eulers the country the Chief of all Eulers of the 

The prayer.s then go on to invoke the blessings of the Creator 
on the Sovereign^ raid on all his representatives. They contain 
supplications for his health and his happiness, and pray for his 
long reign and for victory over all his enemies. These four 
paragraphs are recited at the end of every Afringan and Dastur 
Darab says that. 

This Blessing on the Eulers and the Chief of the Eulers is quite indepen- 
dent of the Rulers or the Chief Etiler of the Eulers being a Zoroastrian or 
not. This blessing, u’henever reeited, would apply to our King Emperor and 
all subordinate Eulers under the Empire.” 

Ervad Sheriarji in his cross-examination said, 

^n.t is not; correct that in that passage (Exhibit Ko. 14) Zoroastrian 
Sovereign is meant. It moans any Sovereign — any good Sovereign who reigns 
/wisely^ Jusldy:und we ' ' ' 

Befcrring to the same paragraphs, Ervad Jivanji Mody in his 
cross-examination said 

Beading the passage at page 371 (Exhibit No. 14) I say that this does 
not refer to a Zoroastrian Sovereign alone. It means any Sovereign or 
Euler. The passage was reeited at the Allbless Bag on the occasion of the 
Coronation o? our present Sovereign, and that shows that every Zoroastrian 
has understood' it in the sense that it refers to Sovereign not necessarily 
Zoroastrian.*’ 

After the Afringan follow the Afrins, They are not the same, 
like the Debaclie, but vary with different Afringans. Shortly 
stated, Afrins are invocations to God to make men pious and 
virtuous, to send down His Blessings on all mankind. All the 
five ceremonies are described and explained in Dastur Darab’s 
. eyidence and I do not propose to discuss them here separately. . , 
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All the eei\ u]onics referred to above have to be rerforuiod by 
priests. From the most ancient times a distinct and separate 
dass^ the priests^ have existed amongst the Iranians^ and their 
only source of livelihood is the fees they receive from their lay 
brothers for the performance of religions ceremonies. Some of 
the officiating priests observe the Borushnoom, and they alone 
can perform certain ceremonies^ whereas the ordinary officiating 
priests who do not observe the Purushnooin are entitled to per- 
form certain other ceremonies, A certain number of descendants 
of the priestly class have taken to earning their livelihood in 
other walks of life, and this class is known amongst the Pavsi>s 
as Atliornans. Messrs. Padshah and Eanga^ who have rendered 
such valuable help in this case are, for instance, distinguished 
members of that class. Zoroastrian liturgical ceremonies are 
divided into two classes, the inner and the outer liturgical cere- 
monies. The inner liturgical ceremonies can only be performed 
in an Agiary or Atash Behram, and only by priests who have 
gone through the Biirushnoom, and are observing all its require- 
ments, The outer liturgical ceremonies are ceremonies which 
can he performed outside an Agiary or Atash Behram, that is, at 
the private residences of the members of the community, and 
can be performed by priests who are not observing the Burusli- 
noom. The main distinction is not so much in tlie place as in 
the priest performing the ceremony, for even the inner liturgi- 
cal ceremonies may be performed in a private residence if there 
is a separate place which is cleansed, purified, and temporarily 
consecrated for the performance of those ceremonies — but in no 
event can they be performed by any priests other than those who 
are observing the Burushnooin. The inner liturgical ceremonies 
are the Yejushni, Baj, Vendidad and Visparad. The outer 
liturgical ceremonies are the Afringans, Furrokshi and Satoom, 

An officiating priest must go through the Nahan and Martab 
ceremonies* No layman is allowed to go through these 
ceremonieB-— the man going through these ceremonies must be a 
member of the priestly class, 

Ervad Sheriaiji says t 

tie most amcletit times— from^ tie -time ol Herodobig, tlo priests 
as,aaepaftilo class Imre eslEted'amopgst tie &roastnans* They were called 
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tlio Magi, and in tlie parformaiica of religious ceremonies ilia presence of a 
M'agus was always necessaiT. Tliere is Mstorical evklenee of this in existence* 
llerodciins wwote ahaufc the customs prevailing amongst the Zcroastrians in his 
own tiiiiesj w^hich was 403 B. C.’' See Bawlinsoo’s Herodotus, Yol. I, pages 217 
and 218* 

Dastiir Damb, in tlie course of evidence:, said that wdtli the 
exeeptioii of Baj and Yejusni a layman may perform tlie other 
ceremonies if lie is very poor. He said if a man can afford it he 
must employ a priest^ because a priest is supposed to bo more 
pious and is more conversant with the cereiuonies. This led to 
a little misuiiderstaiidingh which was cleared up when Dastur 
Darab explained that what he meant was that it is a duty cast 
upon every Zoroastrian to get these or some of these ceremonies 
performerl by the priests during the Muktad days^ and that the 
noa-pe-rforiiiaiice of thorn was a great sin. Whore a Zoroastrian 
is so siuiated that no priest is available or where he is so poor 
that he cannot afford to employ a priest^ rather than not have 
them performed he ought, in the opinion of the witness, to try 
and perform tlieui himself. He admitted that he had never 
known a layman perform those ceremonies. Whatever may 
be Dastur Da^ab^s opinion on this point, the fact remains that 
from the most ancient times the Magi in the olden times and 
the Blobeds or priests in the more recent times, have always 
performed these ceremonies, and the scriptures of the Zoroastrians 
contemplate that they shall be performed by the priests. For 
iiistauce, the very Debache of the Afringcan shows that that 
ceremony is performed by the priest, for, at the very outset, the 


1937. 


says 


’ 1 have performed the offering. I have offered 


the Damns. I now offer the Mayazd.’*^ 

No layman could say ; have performed the offering and I 

have offered the Damns/' 

It has been the universal practice existing amongst the Zoro« 
astrians for centuries that all the Muktad ceremonies should be 
performed by the priests and to this there never has been known 
a single exception. 

The priests, as a rule, are wholly dependent for their liveli- 
hood and for the maintenance of themselves and their families on 
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the fees they get from their ky brethren for the performance of 
their religions “ceremonies. The Farvardigan 'days being con- 
timioiis — the Muktad ceremonies being regarded as the most 
sacred— and this period being the most holj" amongst the 
Eoroastiians^ the priests during these days make a far larger 
income than they do at any other period during the year. The fees 
received during the Muktad days are one of the principal sources 
of a priest’s income during the year. • The observance of the 
Muktad holidays helps very considerably towards the maintenance 
of the priestly class. 

The observance of the Farvardigan days and the performance 
of the Muktad ceremonies have come down to the Parsis of the 
present day from times immemodal. That these Farvardigan 
days were observed in the ancient times in Persia;, Ervad Jivanji 
proves by Exhibit No. 26. It seems that in the year A, D. 575, 
Emperor Justin of Rome sent an embassy to King Noshirwan of 
Persia, otherwise known as Khooshroo the first. The Persian 
King asked the embassy to wait^ as he was then engaged in 
observing the Farvardigan clays. 

Exhibit No. 27 is an extract from the works of an Arabic author 
named Alberuny, who flourished about 1000 A. D. This passage 
shows that the Muktad ceremonies were well known and duly 
performed by the Zoroastrians at and previous to the time the 
Arabic author wrote his Chronology of Ancient Nations.’’ 

We have seen in the Wadia case that as far back as 1826 a 
Parsi created a Trust for the performance of Muktad ceremonies. 

Besides the recitation of prayers during the performance of 
the various Muktad ceremonies — fruit, flowers, cooked food and 
Darun or consecrated bread and clothes, aroused in the perform^ 
anee of some of these ceremonies. Ervad Jivanji in his cross- 
examination explains the object. He says 

original object of using food and clothes was to prepare food and 
clothes and distribute them amongst the poor. Pruits and flowers are also 
used in the parfomauce of the ceremonies. The idea is that tho party 
.. pmjmgsayas ! '‘These 'are 'some of % best gifts to us, 0 God, and wo 
plaee them before you;aud'bter them to yoiras our humble offmugs.* The 
food and clothes are,' ofered, to afl forming the Oalestial Hierarohy--tho 
Mmightj— tho Aiaesh^'''Bapeuhm, -the Izuds and the Fnrolwrs. ,The food 
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isnoloffareitotlwsoiilsof thedead, but to tlia PmvasMs and otber Higher 
lutelU-’eaeics. Clothes are conseemted only in the Baj ceramony. Cooked 
food flowers and fruits are placed before the priests performing the Baj- 

tho iVfvingan and the Safcoom ceremonies, and only consecrated bread (Darun) 
is -usod in'tho performance of the Yejnshui ceremony.” 
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The cviJeiice recorded in the ease covers many points _ botli of 
iiiiporl:aiice and interest^ but it is not possible to disciiss all oi 

them within the limits of a juclginoiit which I am afraid i.s alreadj^ 

too long, and I must leave the evidence to speak for itself and . , 

procee.l to sammariso my findings thereon. In con.?ideriiig the 

evidence, it be remembered that the witnesses who give 

evidence before the Court were speaking from the scriptures 

written in deal language.s-they were elucidating many very ;;; ; 

ahstraso and elliptical passages-and they were giving- the 

results of patient and laborious re.search over a vast amount 

of iitorature written in the ancient languages. The perfect . ' 

unanimity prevailing amongst them lends great weighty to their . ' . 

depositions, and there can he no doubt that their evidence is- - 

perfectly accurate and thoroughly reliable. . 

I find from the evidence that the fFarvardigan days are the . 

most holy days during fcheZoroastrian year, and that the per- 

fovmaiice of Muktad ceremonies during the Farvaydigan days is 
enioined hv the scriptures of the Zoroastriau religion. In para. 

20 of theFarvardin Yast, Ahura Mazda commands Zumster m 
times of d;m*mr or difficulty to invoke the help of the Furohurs 
wlm'aro the “active helpmates of the Creator and witli whose 
assistance he wages a, continuous and successiiil war against the 

Evil Spirit. 

These Furohurs come down to the earth and expros.s a desire 
for the performance of certain ceremonies during the Farvardigan 

dav,s These expressions of desire on the part of the holy Furo- 

hurrhave been interpreted to be commands which a faithful ' 

Zoroastriau is bound to obey. The ceremonies to be performed v, 
are indicated by the Furohurs, and the followers of the Zoroas- 
trian relioion have, from the most ancient times, been known to . 

perform these ceremonies and to recognise the non-performance ' ■ v y , 
of them as a sin for which they ask forgiveness in the pemten- , „ 
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tml prayers— the Patet Pashemani. Iii the ancient religious 
writings the Farvardigan days are constantly referred to. They 
are the Season festival—tlie most sacred festival in the Zoroas-, 
triaii calendar, ' It is established by historical evidence that these 
■ceremonies were performed in ancient Iran from the inost olden.':: 
times, and the Parsis after their domicile in India have continued 
to perform them. The performance of the Muktad ceremonies 
is, I finely a religious duty imposed upon the Zoroastrians by the 
proved tenets of the religion they profess. 

I fiirUier find that the ceremonies themselves are acts of 
religions worship. They include worship, praise and adoration 
of the Supreme Deity, and a thanksgiving for all his mercies. 
They contain petitions for benefits, both temporal and spiritual 
for all Zoroastrians '-—for ail holy and virtuous men of all other 
communities — and they comprise prayers for the well-being and 
long reign of the Sovereign, for good Government by him, and for 
victory to him over all his enemies. The Muktad ceremonies 
tend most unmistakably towards the advancement of the reli- 
gion promulgated by the Persian Prophet Zoroaster, and there 
can be no doubt, on the evidence before the Court that the per- 
formance of these ceremonies is an act of Divine JF'orship in its 
highest and truest sense. 

I also find that the moneys paid to the priests for the perform- 
ance of the Muktad ceremonies forms a good portion of their 
ordinary income. The priests make a higher income during the 
Farvardigan days than they do during any other period of the 
year, and the Muktad ceremonies form a sort of endowment 
which goes a long way to maintain the priestly classes whose 
existence is necessary to the community of Zoroastrians, 

I also find that, according to the belief prevailing amongst 
the faithful followers of the Prophet Zoroaster, the performance 
of the Muktad ceremonies confers public benefits— benefits 
on the Zoroastrian community, on the peoples amongst whom 
they- live,; and upon ■ the country which they have chosen as 
their home. _ The fundamental principle underlying this belief 
in faith in the, .efficacy of prayers addressed to^- the Great 
■ Creator. Every' right-imnded human being— be he a Zoroas- 
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trmiij Maliomadan^ Hindoo or Jew^ believes in the 

efficacy of prayers prescribed by the religion he professes, and 
even the most indifferent and callous of tlieiii approaches the 
Almiglifey and resorts to prayers in times of sickness^ difficulty 
or distress. Any doubt or scepticism as to efficacy of prayers 
addressed to the Almighty would be^ to my mind^ an iinmistake- 
ab!e sign of debased and degraded human nature. 

Having found the facts as set out above the only question 
that now remains to be discussed is whether the Trust created by 
Bai Diabai for the performance of Muktad ceremonies is valid in 
law. Ever since Wesfcropp, J*, delivered the judgment of the 
Appeal Court in Naoroji Beramjiv. Borers '^\wh^Tem he said 
tb.at the law uniformly applied to Parsis a?icl fJieir properff 
before the legisiation of 1 865 -was English law and that the 
law applicable to /mrizcuhr ease was English law (see 
pages 11 and 12 of the Report), it has been the fashion at the bar 
to assume^ that English law applied to Parsis in all matters* In 
the early stages of the case I expressed some doubt as to 
whether English law applied to the customary religious rites and 
ceremonies of the Parsis and to their religious institutions, Mi% 
Bahadhurji has been at great pains to discuss before me almost 
every Parsi ease both before and after the decision 
I have referred to^ and the discussion has been most valuable as 
showing that it is by no means correct to make an unqualified 
statement that English law applied to Parsis in all matters as 
would appear from, various decisions of our Court since Westropp^ 
J., decided the case of Naoroji v. Rogers in which it was held 
that in those cases English law did not apply to the Parsis* See 
BJimijibhai v. Navazlai ; Mithilai %■ , hiuji Notoroji Banaji j 
Pesloiau v. Melierhai ; Bgramgi Bhimjibhai v, Jamselji Nowroji 
KapaMa ; and Skapurji v. Bossabhog Plowever interesting' 
or important this discussion, may be, on a fuller consideration of 
the cavSe now before me^ I have come to the conclusion that for 

m flS67) 4 B» H. a R* (0. C* 1.) i. 

i ) (1877) 2 Bom. 7o. 

'.y (1881) 5 Bom. 606: on appeal 
(1881) 6 Bpm, 151. 


(4) (1SS8) 13 Bom. 302 
(3) (1892) 16 Bom. 630. 
(8) (IC05) 30 Bom, 369, 
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present purposes it is VvUiolly imnecessaij to discuss this question 
here. I will proceed with the consideration o£ the question as 
to whether this is a valid Trust In law or not on the basis that 
English law applied to- this trust. Once the nature of the 
ceremonies for which the trust is created is clearly understood 
the question of law presents no difficulty whatever. 

At the outset it is as well to observe that the English law of 
iTorimaiii does not extend to British India, 

Council decision in the case of the Ma-^o) 

India Comjjan?/ is a very clear authority. 

In England the Statute I of Edward VI., Chapter 14^ known 
as The Act for Chan trie’s Oollegiate made certain existing 
religious trusts void and on the analogy of that Statute all trusts 
that followed the passing of that Statute and v^ere analogous 
to those declared void by it were also held to be void. This 
policy of the Law is spoken of as the Doctrine of Superstitious 
ITses^ and it is well established by a series of decisions^, that this 
doctrine is not extended to India and has no application to 
Trusts relating to religion created in India. See Advocate- 
Gcmraly- Yklivamfh Atmaranfi^ } Andrews \ Joseph 

Ezehiel Judah v, Aami Ili/e WuBseem Ezelckl Jndah ; and 
Clieah Neo v, Ong Cheng Fco 

It is quite clear that it cannot be argued that the Trust in this 
case is void because it falls under the Doctrine of Superstitious 
Uses. It is argued, however, that the Trust is had be- 
cause it oftends against the Rule of Law which forbids the 
loeking**up of property in perpetuity. The rule against 
perpetuity, there is no doubt, is a well-established Rule of Law 
and is enforced in India, as in England, with equal rigour. In 
Cooper V. Laroehd^'^ Yice-Ghancellor Malins says: there is 
no rule of law in England more absolute than that all propert}^, 
whatever may be its nature, real or personal, must bo absolutely 
vested in some person, -and be alienable within a life in being 
and twenty-one. years-after/^ 
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See!:ioa 14 ot‘ the Transfer of Property Act now enacts this 
rale as snb4aiitive law in India.:' It is^ however, an equally 
'^ ■weliHislabllsbed Paile of Law that tln^^ rule against perpetuities 
does not apply to Charitable Trusts. ■ This exception to the rule 
is reproduced in section 17 of the Transfer of Property Act which 
enacts that the restrictions in sections 14, lo and J G shall not 
apply to propGiUY transferred for the benefit of the public in the 
Aimneement of ReUf/kni — Knowledge— Commerce —Health —* 
Safety or any other object beneficial to mankind. Although the 
Transfer of Property Act does not apply to the Trust in this case, 
its provisions are the reproduction of the Law as it existed 
before the Act was framed and passoil, and are a useful guide 
in considering the question before me. 

This exception in favour of i^Charitable Trust, is fully recog- 
nised in English law. In lu re Stirling, J,, says :~ 

Property may be given tc a charity in perpetuity.^ ^ 

In Tudor on Charities and Mortmain, 4th Edition, at page 131, 
it is said 

Tills exci'ption frcm tlie rule against perpetuities is well established. It 
^ :k: i'crttfided upon grounds of public policy, ^ and is essential to the iisefiil'' 
i-r^xlstiuice.of Cliaiitabk 

In order, howcvoi’, to have the bcneiit uf the exemption frum the rule 
against perpetuities, a Trust must bo charitable within the meaning which 
tho law assigns to that term/’ 

Tudor, at page 35 of the 4th edition, most admirably sums up 
the result of iiumeroiis authorities as to what in law is the 
meaning of Charity, in thc' following passage : — 

The word * charity ’ has a technical meaning in English, law, which can 
BOW only bo defined hy a reference to the Statute 43 Eliz, eh. 4-.’' 
Its preamble enumerates “a list of cliaiities so varied and comprehensive 
that it became tho practice of the Court to refer to it as a sort of index or 
clijirt. The objects enumerated in the preamble have in fact been treated 
as instances, the result being that ‘ those purposes arc charitable which the 
statute enumerates or which by analogies are deemed within its spirit 
or intendment/ There is, moreover, one thread which connects the whole 
' of the objects enumerated thereby, namely, ^ thc consideration whether, in 
order to fall within the Act, the gift was, as had been said, a gift for 
general ’public use which extended to the poor as "well as to the rich*. ■ 
d) [1893] 2 Ch, 491 at p* 494. 


1907. 


Jamshebji: 
C. Taiea- 
CH^xn 

SoOXABiil. 


THE INDIAN* LAW &1P0BTS, [VOL, XSXlIt. 



One of the purposes which have been held charitable within the 
language or spirit of this preamble is ^'advancement of religion/-’ 

In England on a review of the cases relating to Eeligious 
Trusty it will be found that Religious Trusts or Tmsts relating to 
religion have been held void either as being forbidden by law or 
as falling under the doctrine of superstitious uses. In England 
there is an established Church. In India we have no established 
Church. By some of the older statutes churches for certain de- 
nominations of Christians were established in India and sup- 
ported from the revenues of the coiintryj but that was merely 
for the purpose of encouraging Christians to go out to the coun- 
try and for the convenience of such Christians as came and 
settled either temporarily or permanently in India, In this 
country we have unfettered religious toleration. Every one is 
entitled to profess openly the religion he believes in. In the 
eye of the Law in India all religions are alike^ and it follows 
therefore that each religious community professing a particular 
religion, and for the matter of that each member of such com- 
miinityj is entitled as of right to do anjrthing that to him may 
seem right for the maintenance and advancement of the religion 
which the community or individual member thereof professes and 
follows. 

Now^ is this a Charitable Trust in the legal sense of the word 
Charitable ? Mr* Justice Chitty in hi re Fovemio), says ; — 

Charity in kw is a highly technical term. The method employed by the 
CoTirt is to consider the enumeration of charities in the Statute .of Elisa- 
beth, bearing in mind that the enumeration is not exhaustive. Institutions 
Vihose objects are analogous to those mentioned in the statute are 
admitted to be charities and, again, institutions which ra*8 analogous to 
those already admitted by reported decisions are held to be charities. The 
pursuit of these analogies obviously requires caution and circumspection. 
After ail,, the best that can be donees to comidsr each case as it arises^iijpon 
k otmi sjiecial circumstances. To be a charity there must be some public 
purpose —something tending to the benetit of tbs' community. The benefit 
in x>oint of local area need not extend to the public at large ; a trust for 
the benefit of the inbabitants of a particular district will suffice.’’ 

/ This case is liseM on other points in the present case, and 
therefore I think it would he convenient to, notice that it was 
, (» {;380532Cli.5Olatp.SO4. 
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here lieicl that societies for the suppression and abolition of vi?i* 
section ’^rere charities within the legal definition of the term 
Charity* The learned Judge concluded his judgment by 
observing 

"Tlie purpose of these societieSs whether thej are right or wrong in 
the opiiiioas they liolh is ehaiii able iii theiegal sense of the term. The in- 
tention m to benefit the commnnit}^ ; whether, if they achieved their object, 
the community wouM, in. faci^ be benefited is a question on which I th'mh 
the Court is not recj aired to express an opinion.” 


I. 

lil:' 


Having regard, then, to the technical meaning ascribed to 
Charity inlawq I propose now to consider a few cases j which ■. 
throw light on the question now before the Court, showing what 
Religious Trusts are held to be good Charitable Trusts, and as 
such exempt from the application of the rule against perpetui- 
ties. It must be remembered that in England, after the Reform- 
ation, pier sons who difterecl from the established religion —such 
as Protestant Dissenters, Roman Catholics ami Jews, were held to 
be obnoxious to the kw, everything that wr as calculated to have 
for its object the propagation of the rights of a religion not 
tolerated by the law was included in the comprehensive 
expression ^^supe^stitiolls use, and all gifts for superstitious 
purposes or uses were held to be contrary to the Policy of the 
Law and therefore illegal. Those cases, therefore, in the English 
Repiorts decla-ring religious trusts of various kinds to be invalid, 
as being trusts for superstitious uses, have no application 
whatever to the present case. Religious Trusts in India have a 
much greater analogy to Religious Trusts in Ireland since the 
disestablishmont of the Church in that country in 1869 by 32 and 
33 Victoria, chapter 42* Of course, in later years in England 
many enabling and relieving Acts have been passed, and many 
disabilities against those who are not members of the 
established Oimrch have no'w been removed, but still these 
relieving Acts do not repeal the whole law of Superstitious 
Uses, and the doctrine still holds sway — although in the present 
time to a limited extent even in England, 

A large number of authorities on many points closely 
_ connected with the question in this case have been cited before 
'' me, but as I said before^ I propose to 'discuss only a very few, 


19 

1907. 


jAMSUmjl 
C/*_ Taba* 

€JIA51> 

SoOMBAh 


Tjdl INDIAN LAW EE POETS., [FOL. XXAIlL 


JiMSHJEDJI 

i \ Taba* 

CHA3rj> 



of tlieiiij with a view to see what trusts in connection with 
religion^ religious observances, and religious and other beliefs 
have been held valid in England and Ireland, 

In Towersmirt v. Tcivefsconri^^'^, a Testator by his will devised 
£ ^^OC-0 to Trustees in trust to lay out the sum at their 
discretion until his son came of age, in the Service of iny Lord 
and Master, and I trust Redeemer/^ 

This bequest was held to be a'^good and valid bequest to charity 
and was ordered by the Court to be carried into effect. This is 
an Irish case, but in 1895 in the case of Faroihliar v, llarling 
Mr. Justice Stirling refers to this case wdtli approval and 
follows it. There the Testatrix bequeathed the residue of her 
property the poor md io the servlet of God F Mr. Justice 
Stirling in giving judgment says 

I tare to construe this will according to the ordinary -meaning o£ tlio 
language as used by English testators ; and I tliink tliat when ® the service 
of God’ is spoken of as it is in this will, no one so construing the expression 
would hesitate to say that service in a religious sense Intended.” 

The 'learned Judge then quotes a passage from the judgment 
of Lord Manners, L. 0., in FowerseonH w^^Powerseourffi^ and con- 
cludes his judgment in these wmrcls : — 

It has not been disputed before me that a bequest for religious pur- 
poses is a good charitable bequest ; and, on the authority of the case to 
which I have just referred, as well as upon my own view of the true 
construction of the will, I hold that the residuary estate is woll given to 
charitable piupcses.’^ 

In V. a Testator devised a portion of a per- 

petual yearly rent to two Vegetarian Societies in equal moieties 
for the use of the said societies, to be paid to them for ever. 

The Master of the Rolls held that the objects of those 
Societies might be fairly described as charitable within the 
principile of decided cases^and that there was a valid gift to the 
two societies in equal moieties, and the Court of Appeal affirmed 
. the decision.' ■; 

\.m (lse4)l,.Mplloy0'l6*;, , (2)-[lS9a] 
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III Simns w GoMsmii the Court in England had before 
ifc the will of a Testator professing the Jewish religion. He 
bequeathed a third of the residue of his estate to the Eulers 
an i Wardens of the Great Synagogue in the City of London^ 
with directions to them to utilise the interest and dividends of 
the said third of the residue every year on the eve of Passover 
in distributing^ at least amongst 10 worthy men . • . to purchase 
meat and wine fit for the service of the two nights of Passover. 
The Yice-Chancellor held that the bequest, being intended to 
enable persons professing the' Jewish religion to observe its 
rites, was good, and the Trust was upheld. 

In JUome‘^*G&7ieral v. Siepuey t-), a bequest of the residue 
of personal estate for the increase and improvement of 
Christian knowledge and promoting religion/^ was held by Lord 
Eldon to be good charitable bequest, as it had for its object a 
General charitable purpose of promoting Christian knowledge. . 

In a later case, Baker v. SnUo'}i the Master of the Bolls, 
Lord Langdale, refers to this case and follows it. In this case 
the testator made a bequest of the residue of his personal estate 
for ^^ soch religious and charitable institutions and purposes within 
the Kingdom of England as in the opinion of the testator^s 
trustees should be deemed fit and proper/" The Master of the 
Bolls, in the course of his judgment, observes (at p. 233) 

All the cases, with one exception, go to support the proposition, that a 
religious purpose is a charitable purpose. lu the Aitorney^Gl-eneral v. 
Slepnep (2), . . Lord Eldon assumes throughout his Judgment, that a reliyioiis 
purpose ms a cliariiahle jmrpose . » , I am of opinion that the bequesi-, in 
the present case, for such religious and cliaritalDle institutions and purposes 
as the trustees should think Mt, is a good charitable gift.'’ 

Towmencl v« Garns is another case in wdiich a Testatrix 
bequeathed a legacy to Trustees upon trust to pay, divide or 
dispose thereof, unto or for the benefit or advancement of such 
societies, subscriptions or purposes, having regard to . the Glory 
of God ia the spiritual welfare of His creatures, as they shall ia 
their discretion see fit/^ This gift was construed to be a gift 

(1) (1837) 8 Sbi. 014 (3) (1836) 1 Keen 224. 

(2) (1804.) 10 Ves. Jun. 22. (4) (1843) 8 Hare 257# 
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of tbsni, with a view to see what trusts in connection with 
religion^ religious observances, and religious and other beliefs 
have been held valid in England and Ireland. 

In Toioemoutt v. FowerscouH^^\ a Testator by hii will devised 
£ ^,010 to Trustees in trust to lay out the sum at their 
discretion until his son came of age, “ in the Service of my Lord 
and Master, and I trust Redeemer,'” 

This bequest was held to he a'good and valid bequest to charity 
and was ordered by the Court to be carried into effect. This is 
an Irish case, but in 1895 in the case of FarqnJtar v. Darling P), 
Mr. Justice Stirling refers to this ease with approval and 
follows it. There the Testatrix bequeathed the residue of her 
property “ to the poor and to the serviei of God.” Mr. Justice 
Stirling in ghdng judgment says \— 

“Itave to construe this will aocordiag to the ordinary meaning of tlio 
as nsecl tv Engnslx testators j and 1 tliinh tliat when the service 
of God’ is spoken of as it is in this will, no one so construing the expression 
would hesitate to say that service in ti religious sense was intended." 

The learned Judge then quotes a passage from the judgment 
of Lord Manners, L. 0., in Poteermnrl v.^Poiversconrt^^^ and con- 
cludes his judgment in these words 

jt ]jag not been disputed before me that a bequest for religious pur- 
poses is a good charitable bequest ; and, on the authority of the case to 
which I bavo just referred, as well as upon my own view of the true 
construction of the will, I hold that the residuary estate is well giv.en to 
charitiihle puipcses." ■ 

In Webh v. Oldfield a Testator devised a portion of a per- 
petual yearly rent to two Vegetarian Societies in equal moieties 
for the use of the said societies, to be paid to them for ever. 

The li'Iaster of the Rolls held that the objects of those 
Societies might be fairly described as charitable within the 
principle of decided cases, and that there was a valid gift to the 
two societies in equal moieties, and the Court of Appeal affirmed 
the decision. . ; \ ' 

, - fi) , {1824)1 Mfllloy 616. , (2) [1890] 1 Ch. 80. 
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III Siraus w QoUmid the Court in England hni 
it the will of a Testator professing the Jewish 
bequeathed a third of the residue of his estate to tlr^ * ^ 
aiil Wardens of the Great Synagogue in the City of . 
wnth directions to them to utilise the interest and 
the said third of the residue every year on the eve of 
ill distributing; at least amongst 10 worthy men . • . to ptm*-* 
meoi and wine fit for the service of the two nights of 
The Vice-Chancellor held that the bequest; being * 

enable persons professing the" Jewish religion to obsei’Vi^ 
ritesj was good, and the Trust was upheld. 

In AUopMy-Gemfal v. Stepney a bequest of the 
of personal estate for the ^'increase and improvement 
Christian knowledge and promoting religion/^ was held l>y 
Eldon to be good charitable bequest^ as it had for its '■ 
General charitable purpose of promoting Christian knowledge * 

In a later case^ Baher v* Sutton the Master of the ll‘‘b j 
Lord Langdak; refers to this case and follows it. In this 
the testator made a bequest of the residue of his personal estfit* 
for ^hsuch religious and charitable institutions and purposes with'" 
the Kingdom of England as in the opinion of the teMtiit'd 
trustees should be deemed fit and proper/' The Master of ll 
Bolls; in the course of his judgment; observes (at p. 233) i"- 

AlUho cases, with one exception, go to support the proposition, tlw > 
religious purpose is a. charitabio purpose. In the Attorney'- G mm' \ 
Stepney (2). , . Lord Eldon assumes throughout his Judgment, that a rah'tf. .. 
purpose was a charitable j/iz-rpese . , . I am of opinion that the ljep;t \ 
the present ease, for such religions and charitable institutions and pusp.i 
as the trustees should think lit, is a good ohariiable gift.’' 

Townsend v* Gams is another case in which a Testaiiix 
bequeathed a legacy to Trustees upon trust to pajq diviih^ i r 
dispose thereof; unto or for the benefit or advancement of sudi 
societies, subscriptions or purposes, having regard to the(jk>y 
of God ia the spiritual welfare of His creatures, as. they slinll it 
their discretion see fit.-*^ This gift was construed to be a 

0) (1887) 8 Sb-I. 614. (3) (183G) 1 Keen 224. 

(2) (1804) 10 Yes. Jun. 22. m (1813) 3 Hare 
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for religious purposes, and as such valid and restricted to such 
purposes. The Vice-Chancellor refers in his judgment to the 
case of Baker v. , which I have discussed immediately 

above, and says : — 


“If this is a bequest for religious pvtrposos, I think I am bound to hold it 
a charity within the decided cases. The oases referred to in Baher v, 
S^aton, W) and that case itself, are sulfloient authorities on this point.” 


Another very instructive case is that of the Attorney- General 
V. Lmves^^K In that case the testatrix by ber will gave direc- 
tions to her executors “ to pay unto Messrs. Drummonds, Bank- 
ers, a clear yearly sum of £100 for the sole use and benefit of 
any of the ministers and members of the churches now forming 
upon the apostolical doctrines brought forward originally by the 
late Edward Irving, who may be persecuted, aggrieved, or in 
poverty for preaching or upholding those doctrines, or half the 
sum may be appropriated for the benefit of the church founded by 
the late Edward Irving in Newman-Street.” 


This bequest was held by the Court to be a valid charitable 
bequest of a per^efml annuity. The Vice-Chancellor, at the 
close of counsel’s argument, observed that the bequest was nob 
the less a charitable bequest from the fact that it was given for 
the lemfit of a limited class of persons — that it was not the 
number of the objects which made the distinction between a pub- 
lic and private charity — that it was not the less a charity because 
it was confined to those members of a particular class of per- 
sons who were subject to certain grievances and not to the class 
at large. 

In Be Michel’s Trust is a case of great use in considering 
the question now before the Court. The testator, Abraham 
Michel a Jew, by his will bequeathed .so much money as would 
produce £10 a year upon trust to pay the said sum of £10 every 
year to three persons to learn in their Beth Hammadrass or Col- 
lege two hours daily— and on every anniversary of the Testator’s 
death to say the prayer called in Hebrew “ Candish,” which is a 
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short Hebrew prayer in praise of God and expressive of resigna- 
tion to His will Many of the disabilities relating to Jews residing 
in England were reiiioved by 9 & iO Vic. c. 59, s. 2, which provided 
that ^Hroiii and after the commencement of this Act Her Ma- 
jesty's subjects^ professing the Jewish religion in respect to their 
schools— places for religious worship, education amd charitable 
purposes, and the property held therewith, shall be subject to 
the sanie laws as Her Majesty's Protestant subjects dissenting 
from the Churcdi of England arc subject to, and not further or 
otherwise/’ Although the testator died in 1S21 the case does 
not seem to have come before the Court till 1865. Tlio Master 
of the Rolls, Sir John Roniilly, held that the statute had a re- 
trospective effect and applied to this will. The bequest was 
sought to be defeated by the residuary legatee on the ground, 
first, tliat the gift was void as a superstitious use, as an anniver- 
sary or obit, and was similar to praying for the testator's souP^ ; 
and, secondly, on the ground that the gift was invalid as tend- 
ing to a perpetuity/’ In deliveidng judgment, the Master of the 
Rolls niado the following very important observations : — 

** I liaTe 110 doubt of tlie validity of tnb bequest, and it is tborefore the 
duty of this Court to carry it into effect . , . I seo nothing in the bequest 
which is sup< 3 rsutums . , . /f it he part of the for-ms of ilievr reliymiy^^i 
prayers slioiild be »said for the benefit of the souls of dceeiised persons, 
it would be difficult to say that, as a laligious ceremony practised by a 
dissenting class of religienlsts, it could he deemed siipeiisstitioiis in the 
legal sense in which these w^ords %Yerc used prior to the passing of the 
statutes ill question , , • . I think that this is a valid gift for the benefit 
of a Jewish charitjV’ 

I will next consider the very peculiar case of TJiornhn w 
In this ease the ■ Testatrix. Ann Essani bequeathed tHe 
residue of her estate both real and personal, in trust, ^’for print- 
ing, publishing and propagating the sacred writings of Joanna 
Southcote/’ The Heiress-at-Law of the Testatrix filed a Bill for 
a Declaration that the trust was void in law» She charged that 
the writings of Joanna Southcote. purport to declare, maintain 
or reveal that she was with child by the Holy Ghost and that a 
second Messiah was about to be bom of her body^ and that her 
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writings^ were of a blasphemous and profane character^ and 
that the trust was for the propagation of doctrines subversive of 
or contrary to the Christian religion. The Master of the Rolls^ 
Sir John Romilly, before giving Judgment^ himself studied the 
works of Joanna Southcote. He came to the conclusion that 
she ■was a foolish ignorant woman, of an enthusiastic turn of 
mind. He said he had found much in her writings that in his 
opinion was very foolish, but there was nothing in them that was 
likely to make persons who read them immoral or irreligious, 
and he declined to declare the devise of the testatrix as invalid 
by reason of the tendency of the writings of Johanna Southcote. 
In the course of his Judgment the Master of the Bolls has made 
some very weighty observations, which are of considerable 
importance in this case. He says (at p. 19) : — 

I am of opinion, that if a bequest of money be made for the purpose of 
printing and circulating works of a religions tendency, or for the purpose of 
.extending the knowledge of the Christian religion, that this is a chinitablo 
bequest. . . the Court of Chancery makes no distinction between one sort of 
religion and another. I^hey are equally bequests which are included in the 
general term of charitable bequests. Neither does the Court, in this respect, 
make any distinction between one sect and another. It may be, that the 
tenets of a particular sect inculcate doctriiiDS adverse to the very foundations of 
all religion, and that they are subversive of all morality. In such a case, if it 
should arise, the Court will not assist the execution of the bequest, but will 
declare it to be void . . . But if the tendency 'were not immoral, and 
alihotcffh this Coxtrt mlgM consider the opinions sought to he profdgated 
foolish Of even devoid of foundation^ it would not, on that account, declare it 
void, or take it out of the class of legacies w’hicli are included in the general 
terms charitable lequests.’*' 

Lord Macnaghteii in the great Judgment he delivered in the 
House of Lords in the case of the Gommimoners for 
of Imome Tax v, PemseP'^\ says * 

** That according to the law of England a technical meaiiiBg is attached 
to the word * charity ’ and to the -word * charitable ’ in such expi'essions as 
* chari'kble uses,’ * charitable trusts ’ or ' charitable quirposes,’ cannot, I think, 
be denied. The Court, of Chancery has always regarded with peculiar favour 
those trusts of a public nature which, according to the doctrine of the Court 
derived from the piety ,of early times, are considered to be charitable. Charit* 
able uses or Trust® lorxn ,a distinct head of equity. Their distinctive position 
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is made the more conspicnoiis by the ciroumstanoe that owing to their nature 
thej are not obnoxious to tli© rule against perpetuities, while a gift in perpetu- 
ity not being a charity is Tokb • . In Ireland, though neither the Statute 

of Elizabeth nor the so-calied Statute o£ Mortmain extended to that country, 
tlie legal and technical meaning of the term ' charity ’ is precisely the same as 
it is in Englaiid/’ 

His Lordship then goes on to enunciale the four principal 
heads under which lie divides charities. He says : — 

* Charity ’ in its legal sense comprises four principal divisions: trusts 
for the relief of poverty ; trusts for the advancement of education ; trusts for 
the advancement; of religion; and trusts for other purposes beneficial to the 
community, not falling under any of the preceding heads.’" 

I have merely referred to the cases cited alDOve and culled 
out passages from the various judgments and set them out with- 
out any comment of my own ; firstly, because I am oppressed by 
a feeling that this judgment is already exceeding the length to 
which an ordinary judgment should go } and secondly, because 
it seems to me that the importance and the applicability of these 
cases to the present one are so obvious that they require no 
comment from me. 

There is one other case of paramount importance but, before 
I refer to it, I think it would be convenient here shortly to 
notice the cases on which the plaintiff^s counsel relies in support 
of his contentions against the validity of the Trust in this case. 

The ease on which Mr, Tarachand chiefly relies is that of 
West V. SktiUleworfJWh In this case the testatrix directed 
several sums of money to be paid to several Eoman Catholic 
priests and chapels and desired that they might be paid as soon 
as possible after her death so that she might have the benefit of 
their prayers and Masses, These bequests formed one branch of 
the case. The other branch related to a bequest of the residue 
of her property to Trustees upon trust to pay £10 each to the 
ministers of certain specified Eoman Catholic chapels for the 
benefit o! their prayers for the repose of her soul and that of her 
deceased husband, and the remainder was directed to be appro- 
priated in such a way, as the trustees might judge best, as would 
be calculated to promote the knowledge of the Catholic Christian 
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religion ainong.st the poor and ignorant inhabitants of two towns 
in the County o£ York anentioned by the testatrix. These 
bequests w^ere attacked on two grounds. It was contended that 
the legacies to the priests and chapels were void as being for 
superstitious uses, and it was argued that the gift of the residue 
\vas also void in law as being for the express purpose of pro- 
motiiig the Roman Catholic religion. As there has been a 
difference of opinion between counsel as to the precise grounds on 
\Yhich this case was decided, I cannot do better than give the 
grounds of the decision in the words of the Master of the Rolls 
in the Judgment itself. He says (at p. 697) • 

There can be no doubt that the stuns given to the priests and chapels 
were not intended for the benefit of the priests personally, or for the 
support of the chapels for general piirposesj but that they were given, as 
expressed in the letter, for the benefit of their prayers for the repose of 
the testatrix*s soul and that of her deceased husband ; and the question is, 
whether such legacies can be supported. 

The legacies in question, therefore, are not within the terms of the statute 
of Edward YI, but that statute has been considered as establishing the 
illegality of certain gifts, and, amongst others, the giving legacies to priests 
to pray for the soul of the donor has, in many cases collected in Duke^ been 
decided to he unthin the fSt^^perstiUous Uses intended to be suppressed by that 
statute. I Bin therefore .of opinion that these legacies to priests and chapels 
are void,” 

These words can leave no room for doubt that the legacies in 
question forming the first branch of the case were held to be 
void as being gifts for superstitious uses although not coming 
within the statute relating to superstitious iises/^ See Yea^ Glieah 
Neo V* Ong Qheng The question involved in the second 

branch of the case, relating to the gift of the residue, involved 
the consideration of the provision of Statutes 2 & 3 Will. IT, c. 
115, The Master of the Rolls, after discussing the provisions 
of the statute and certain decided cases, said that they left no - 
doubt in his mind o£ the validity in law of the gift of the 
residue. How the decision of this ease, holding the gifts to 
priests -and chapels' void because they were construed to be gifts 
for superstitious 'use% can, help the plaintiff in this case, I fail to' 
understand. ^ 'As shown above, the doctrine of superstitious uses 

' h. E. 6 E C\ 381. ' 
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lias no applicability whatever to religions trusts in this country^ 
and I must confess I see nothing in this- case to help the plaintiff 
in his contentions. If anything^ this case is indirectly of use to 
the conientions of the defendants, because, in the first place the 
bequest of the residue for promoting the Eoman Catholic religion 
is held valid, and the words of the Master of the Eolls lead one 
to believe that if the gifts involved in the first brandi were 
intended for the benefit of the priests personally or for the 
support of the chapels for general purposes, the result might 
have been different. I can understand the plaintiff's counseFs 
reasoning if he merely wishes to make use of the case as shoiv-' 
ing that a gift for prayers for the repose of the soul of the 
donor or those connected with the donor is bad in law. It is 
not necessary for the purposes of the case to consider that 
question at all. Nobody has argued before me that gifts for the 
purpose of saying prayers for the repose of the souls of the dead 
are good gifts in law. The whole force of the defendants fight 
is directed towards proving that the present Trust is not a trust 
for the purpose of saying prayers for the repose of the souls of 
the dead, and I think they have succeeded in proving that 
beyond a shadow of doubt. . 

The next case on which Mr. Tarachand relied vras that of 
B.eaih v. C/iaj)man^^K In this ease there were trusts declared 
for eertaiu Eoman Catholic chapels, for saying Masses and 
requiems for the souls of donor and for other souls, and for the 
souls of the poor dead and for other pious purposes. It was 
held that gifts for Masses, etc., for the dead were superstitious 
and void — that the pious uses could not— as religious uses — be 
separated from the others and were therefore also bad, and that 
the words pious uses could not be construed charitable uses — 
consequently the property given to these uses went to the 
Eesicluary Legatee of the donor. JFee^ v. ShnUhtoorih^^ was in 
this ease follow- ed. This case again does not help the plaintiff in 
the least, for the same reasons as apply to WeBt v. SJntUlewoHltS^'^ 

The case of West v. ShiUleworiU^^ is often cited and ivS referred 
to in many subsequent eases, and before leaving the consider- 
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ation of the case and passing on^ it would be interesting to 
note that in In re BhmdeWs twenty-five years after 

its decision^ Sir John Romillyj Master of the Rolls^ expresses 
doubts as to the soundness of that decision in the following 
words : — 

I expressed my difiiculty, in the case referred to, as to whether gifts 
for religions ceremonies practised by a dissenting class of religionists might 
not be permitted, if not opposed to public morality ; but I think the decided 
cases too strong, and that the House of Lords alone can alter the settled 
law. It is clear that I must act on West v. ShuttleioortU^^ which I cannot 
overrule.*’ 

The next case relied on by Mr. Tarachand is that of Colgan w 
The Administrator-General of Madras This was a ease in which 

the Court had to consider the disposition made by an Armenian 
lady by her will, and the Appeal Court in Madras held that a 
bequest for perpetual Masses for the benefit of the soul of the 
testatrix and for souls in purgatory was void as infringing the 
rule against perpetuities. This case was decided in 1892, The 
same remarks that I have made with reference to JFest v. 
ShnUletoofth^^^ and Heath v. apply to this case. This 

ease is also open to the further remark that after the decision in 
1908 of the case of 0^ Hanlon v. Logue^^'^ by the Court of highest 
jurisdiction in Ireland — ^to which case I wdll presently refer — it 
seems to me now to be quite certain that the decision in this case 
that bequests in perpetuity for the celebration of Masses are void 
is not good law, and no Court in India will or can follow the 
case or regard it as a correct decision on this subject. 

The last case on which the plaintiff^s Counsel relies and w^hicli 
is his sheet anchor, is the ease of Yeap Cheah Neo v. Omg 
Cheng As the case is treated by Mr. Justice Jardine 

in Limji Howroji Banaji v. Bapuji Biittonji Zhlnwalla^"^^ 
as an authority in '^approaching the question of lawf I 
think it is desirable to consider with care what bearing this 
decision of their Lordships of the Privy Council has on a 

CD (1861), SO Bw. 300 atp. 362. {4} (1854) 2 Drew 417. 

in (1835) 2 My. k K. '684 (5) [1908] 1 L B. 247« 
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trusts created by a Parsi in India. The testatrix^ whose will 
was iiiider consideration was a Chinese lady who had taken up 
her residence in Penang in the Straits Settlement. This tract 
of country was ceded by a Native Prince in or about 1807 to the 
East India Company. It was then wholly uninhabited. The 
Company built a fort and a town^ and a number of Chinese^ 
Malays and Indians settled there. The place had no original or 
indigenous peoples of its own and consequently there were no 
customs or usages which could be said to have been in vogue 
amongst the people of the land. Amongst the points decided 
bj the Privy Council in the ease, those that are supposed to 
affect the question in the present case are two, namely : — 

(1) That a derlse of two plantations in which the graves of the family were 
placed, to be reserved as a family biirying-place and not to be mortgaged or 
sold, was void as a devise in perpetuity and (2) that a direction that a house 
lor performing religious ceremonies to the testatrix and her late Iixisband be 
erected, w'aB void, as being a devise in perpetuity, which w^as not for a 
, ‘ clmritable use., 

Mr. Justice Jardihe, referring to Yeap Cheah Neo v. OngCJmig 

Their Lordships^ observation appears applicable to Parsis in Bombay. ® In 
this respect a pious Chinese is in precisely the same condition as a Boman 
Catholic who has devised property for Masses for the dead, or as tho 
Christian of any Oiiui'ch who may have devised property to maintain the tombs 
of deceased relatives.* 

A careful perusal of the paragraph at page 896 of the report 
from which this sentence is picked out, shows conclusively that 
what their Lordships said was that, according to English Law 
prevailing m England^ the gifts they were considering vrould be 
analogouH to gifts for Masses or for the upkeep of tombs, and 
such gifts being gifts merely for pious uses would be void m 
being gif is for Buperstitious Uses, That this is without doubt so. 
will be seen by the observations of their Lordships which 
immediately precede the sentence in question. They say 

“The performance of these ceremonies is considered by the Chinese to be a 
pious duty .... The dedication of this Sow Chong House bears a close 
analogy to gifts to priests for Masses for the dead. Such a gift by a Eoman 
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Catholie widow' ofproporiy for Masses for tlio repose of her deceased husband’s 
soul and her own, was held in West v. ShdtlevjortEO-) not to be a charitable use, 
and although not coming witbin the statute relating to superstitious use, to 
be void.’* ^ ■ 

The coBciudiBg sentence of their Lordships in this paragraph 
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“All arealike forbidden on grounds of public j)oliey to dedicate lands in 
perpetuity to . 

These and similar gifts^ although not falling strietlj^ within 
the letter of the statute of Edward VL have nevertheless been 
held void as in West v, SlnittlewortU^\ as being wdthin the spirit 
and intendment of the statute, and being analogous to those 
mentioned in the statute, fell within the purview of the Doctrine 
of Superstitious Uses, 'which took its origin from the statute 
and became applicable to certain trusts for pious uses on grounds 
of public policy. This doctrine has m aiyplieaUlity wAakver to 
trusts in India, and therefore, with great deference to the learned 
Judge, I venture to say that their Lordships^ observation in Tecij) 
GheaA JSko v. Ony Cheng quoted by him-j has no applicability 
to Parsis in Bombay or to the trusts created by them. 

That it was possible that their Lordships^ decision might have 
been different if they had evidence before them proving the 
usage and customs prevailing amongst the Chinese community 
at Penang, ap)pears from the observations in the judgment at 
page 395, where they say 

“ The devise of the two plantations. , . is plainly a devise in perpetuity. 
The only question is whether it can be regarded as a gift for a Charitable 
use. The weight of authority is against a devise of this nature being so 
held in the cjise of an B7iglish will ; and the only point, therefore, requiring 
consideration can be, whether thero is anything in Chinese usages with 
regard to the burial of their dead, and in the arrangements for that r>urposo 
at Penang, which would render such an appropriation of land beneficial 
or itseful to the public. It is to bo obserTed that the extent of the plantations 
nowhero appears, and it may be they contain more land than would bo 
required for the purpose of a family biirial ground. In the absence of any 
information respecting usages of the kind adverted to, and of the extent of 
these plantations, iheir Lordships led unable to say that the cleereo on this 

point is. wrong/*;- 
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Side by side with leap Gheah Neo v, O^ig Cheng 
Mr. Justice Jardioe refers to FatmaUbi \\ The Advocate-Gemral 
of In Ills jiK'Igment in that case Mr. Justice West 

refers to Yeap Clieah Meo y* Oug Cheng NeQ^^\ and it is 
most instructive to notice liis observations as to that case and 
its applicability to trusts in India. At page 50 of the report his 
■.'Borciship observes 

“'As to the ultimate, trust for eonstracting wells and aiding marriages and 
pilgrimages, the case of Wco v. JYeo shows that the rule against perpetuities 
extends to a Colony where the English Law is enforced onlg so far as that laio 
is adapted io the GiremistOjnc'is of the eommimitgf because it is regarded as 
having its founintion in principles of general application. But it is subject to 
exception in the case of * Charities’ liberally construed as objects * useful and 
boneheiaV to the community. But useful and beneficial in what sense ? The 
Courts have to proiiouuce whether any particular object of a bounty falls within 
the definition ; but they must in general apply the standard of Omtomarg Law 
and common opinion amongst the courmnity to which the 'p^'^'Cies mierested 

The same principle eiiimeiated by Mr* Justice West in this 
ca^e found expression in the much earlier case of Kojahs and 
and this principle oiight^ I think, always to be kept in 
mind by the Courts in India, dealing with trusts and settlements 
created by those communities in India^ who are not covered by 
the exception created by statute in favour of Mahomedans and 
(kuitoos^ and to whom .English law is promiscuously applied. 

Before finally leaving Lhnhmalkds case^^l I ought to notice 
another passage in the judgment, where Mi% Justice Jardine 

says ■ 

The other object, vk., the acquiring by a few private persons of benefits 
through tho protection of the Furohurs seems to me to resemble a gift to a 
private company and therefore not a gift to a charitable use*^’ 

The learned Judge relies on the cases of Coehs v* Manners^^'^} 
and the AtUrmp^Generd v* Haber Jaehers^ Company^^^ as 
a'lthorities for the above passage. In the first of these casCvS 
the Court had to deal with gifts to two chapels, a convent and a 
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society of sisters of cLarity, and in the second case the gift was 
to a company in London for increase of their stock of corn^^ 
It is very difficult to find where the resemblance of trusts for 
Muktad ceremonies with gifts to private companies comes in^ 
but it seems to me that the whole difficulty has arisen from the 
fact that the learned Judge was led into forming erroneous views 
as to the real nature, and objects of the trusts he had before 
him. 

In the course of the trial much has been said before me about 
Masses in Ireland and gifts for saying Masses for the repose of 
the souls of the dead, and it appears to me to be very useful 
here to consider how the Courts have treated those gifts. The 
gradual but radical change that has come over the Courts %vhen 
considering the questions relating to gifts for the celebration 
of Masses is most remarkable. The law relating to religious 
trusts prevailing in Ireland ought really to be the law applic- 
able to religious trusts in India. In Ireland, as in India, there is 
no established Church, and all religious creeds are alike in the 
eye of the law. It is, therefore, to the Irish cases that we must 
look for help and they have a far greater applicability to 
religious trusts in India than some of the English cases relating 
to the same subject. It is not necessary to refer to cases earlier 
than Attorney^Oeneral v. Delanei/^K This and the two sub- 
sequent cases I propose to refer to give fairly elaborate and 
exhaustive summaries of the statute and case law relating to 
religious trusts in both England and in Ireland. 

In the course of an elaborate judgment delivered by him in 
JUorney^Oeneral v* Delanef^^\ Chief Baron Palles held that trusts 
for the celebration of Masses in private were invalid, as not 
being charitable, but expressed a very strong opinion that if the 
trust had been for the celebration of Masses in public, the trust 
would have been a good and valid charitable trust in the eye 
of the law. His colleagues on the BencIi~Barons Fitzgerald, 
Dowse and Deasy — ^were not prepared to go to the length the 
Chief Baron had gone, and guarded themselves by declaring that 
they must not he taken as holding that the opinion expressed 
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by the Chief Baron was the judgment of the Court, The Court 
in this case contented itself by saying that they left the question 
as to whether a trust for Masses directed to be celebrated in 
public would or would not be a valid charitable trust; open;, to 
be decided whenever it may arise. Twenty-two years afterwards 
it did arise in the case of the AUorney^^Qeneral v» whei'ein 

a Bench consisting of Lord Ashbourne, the Lord Chancellor of 
Ireland, and Lords Justices FitzGibbon, Barry and Walker, held 
that a bequest to a Roman Catholic pi'iest, to be applied for 
Masses to be celebrated publicly in a specified Roman Catholic 
Church in Ireland for the repose of the testator^s soul, is a valid 
charitable bequest/^ 

Thus, -what the Chief Baron Palles had expressed as his opinion 
was pronounced to be a judicial finding nearly a quarter of a 
century afterwards. 

But by far the most remarkable advance in the law was made 
in the great ease of 0^ Hanlon v. Logue^^^ By a curious coinci- 
dence it happens that Chief Baron Palles was a member of the 
Bench which decided this case — the other Members being Lord 
Chancellor Walker and Lords Justices FitzGibbon and Holmes, 
In the whole discussion before me, and amongst the numerous 
authorities cited before me, I consider that this case is by 
far the most important and has the closest bearing on the 
question I am now considering. The testatrix in this case 
devised and bequeathed all her property to trustees upon certain 
trusts, the ultimate trust being to sell and invest the proceeds 
and to pay the income thereof from time to time to the Roman 
Catholic Primate of all Ireland for the time being, to be applied 
for the celebration of Masses for the repose of the souls of my 
late husband, my children and myself.^ ^ The Court, after a 
most elaborate and exhaustive argument, overruled AMorney* 
Qemfd v. Delaney^^'^^ thirty^one years after its decision, and 
heldJ--- 

** That a bequest £or Masses in perpetuity is a good charitable gift, whether 
there is a direction that the Masses should be celebrated in public or not/® 
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What are Masses is fully explained in Atioruey-Oeneml v, 
Delane^^^\ and some extracts from the prayers recited during the 
celebration of the Masses are given in that case* Though com- 
monly these prayers are supposed to be recited for the repose- of 
the souls of the dead, a perusal of them will show that, very 
much like the prayer said by the Parsi priests daring the Muktad 
ceremonies, they are prayers involving a sacrifice to God^ invok- 
ing blessing on mankind, and including worship of the Creator. 
They are prayers offered to God to propitiate His anger, to 
return thanks for His benefits and to bring down His blessings 
upon the whole world. The celebration of the Masses is, like 
the celebration of the Muktad ceremonies, an Act of Divine 
Worship, and the performance of Masses helps to maintain the 
priestly class, the moneys paid to them for Masses forming a 
portion of their ordinary income and means of livelihood. 
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No apology is necessary for transcribing here certain passages 
from the judgments delivered in this case ; first, because those 
passages have tlie closest and the most important bearing on the 
present case; and secondly, because they contain sentiments 
and thoughts the most ennobling that humanity could utter. 
The Lord Chancellor, in the course of his judgment, says (at 
p* 259) : — 


There are some logai propositions gormane to tbo oaso for which it would 
be mere pedantry to cito authority (f?) Tliat in speaking of what is 
* charitable’ we use the word in the artiheiai sense, which is derived from the 
statute 43 Elix, e. 4 ; (h) that included amongst charitable objects is one 
which, according to the ideas of the giver, is for the public benefit ; (a) that a 
gift for the advanceinent of ^ religion * is a charitable gift : and that in 
applying this principle, the Court does not enter into an inquiry as to the truth 
or soundness of any religious doctrine, provided it be not contrary to morals, 
or contain nothing contrary to law. • All religions are equal in the eye of the 
Law. . * * Whether the subject of the gift be religious or for an 

educational purposo, the Court does not set up its own opinion. It is enough 
that it is not illegal, or contrary to public policy, or opposed to the settled 
principles of moraiity.*b-' 
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Chief Baron Palles, in the course of his judgment, after 
reviewing all the English and Irish authorities, goes on to say 

(at p. 270) 

Tho acts of worsiaip of a Cliuroli are admitted, by all tbeistic religions, to 
tend to tIiscLarge, to some extent, tbe debt due to God by tbe general body o£ 
ilio faitliful, and to bring down upon them temporal and spiritual benefits. But 
tliese acts must be performed by ministers of that Oliurcli ; and tbns the gifts 
ra’a in a two-fold maimer charitable— first, and principally, by reason of the 
piety wdiieh is the essence of the gift to God, the gift which is to be applied to 
His Divine Worship ; and secondly, by the mode in which it is to be so applied, 
viz.j in the maintenance' and support of the ministers by v/liom the acts of wor- 
ship are to be poiformed/’ 

That there is a most striking resemblance between the cere^ 
monies performed and prayers recited during the Muktad days 
and the performance of Masses will appear from the following 
passcige in the Chief Baron's judgment (at p. 274) • 

Th(3 Service of Mass “is an act of divine worship of the Chnrcli, an 
oSering of praise, adoration, and thanksgiving, invohing a petition for benefits 
temporal and spiritual, for all the faithful alive, whether present or absent.** 

This is exactly what the witnesses have said with regard to 
the Miiktad ceremonies^ with perhaps this addition, that the 
prayers recited by the Zoroastrian priests are more altruistic^ 
and the petition for benefits is not confined to the faithful but is 
■ vimiversal. v. ■ 

The Chief Baron goes on to say (at p, 275) 

“ The existence of a divine service is essential to all religions ; and equEilly 
essential the existence of a privileged class, a priesthood or a class of minis* 
tars, by whom that divine service shall be celebrated, on behalf of the Church* 
The divine service of tho particular religion must be defined by the doctrines of its 
own leligion* Without those doctrines it cannot exist as a divine service* 
Without a knowledge of those doctrines, the spiritual effect of the service 
cannot bo understood. Consequently, the effect of the divine seiwice cannot be 
known, otherwise than from the doctrines of its religion, coupled with a 
hvpothetieal admission of the ir truth. But the admneement of any ilietsHo 
rally kn is chiflMhle, aini si^ch aclmneement may remit from an increased 
nmnher of the cekhrations of iU dinne sesVice. Therefore the charitable 
nature of a divine service must when the religion is not an established one) 
depend upon the ch.iract^r of the act, not objectively, but according to the, 
^ 4«;>cferiiBg ol tlia religion in question. 
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In the course of the argument before me it has been sfcrenuousl}?* 
contended that the performance of the Muktad ceremonies results 
in no public benefit j that it merely has a tendency to put money 
in the pockets of the priest, and that the recitation of the pray- 
ers and the compliance with all the solemn rituals aceompany*- 
ing the performance of the ceremonies have no real efficacy and 
do not result in any benefit of a public naiurev This identical 
question is dealt with by the Chief Baron, and the contention is 
refuted in the most effectual manner* He says (at p. 276) ; — 

But when it (the Law) knows those doctrines, although it knows that, 
according to them, such an act has the spiritual efficacy alleged, it cannot 
know it objectively and as a fact, unless it also knows that the doctrines in 
question are true. But it never can know that they are objectively true, 
unless it first determines that the religion in question is a true religion. 
This it cannot do. It not only has no means of doing so, but it is contraiy 
to the principle that all religions are now equal in the law^ It follows 
that there must be one of two results : either— (1) the Law must cease to admit 
that any divine worship can have spiritual efficacy to produce a public benefit ; 
or, (2) it must admit the sufficiency of spiritual efficacy, but ascertain it 
according to the doctrines of the religion whose act of worship it is. 

•'‘The first alternative is an impossible one. The law, by rendering all 
religions equal in its sight, did not intend to deny that which is the basis 
of, at least, all Christian religions, that acts of divine worship have a 
spiritual efficacy. To do so would, virtually, be to refuse to recognise the 
essence of all religion. 

*‘The other result must, therefore, necessarily ensue* It must ascertain 
the spiritual 'efficacy according to the doctrines of the religion in question ; 
and if, according to those doctrines, that divine service does result in 
public benefit, either temporal or spiritual, the act must, in law, be deemed 
charitable*’' 

Now, in this case it is proved beyond doubt that according to 
the doctrines of the Zoroa£ trian religion the performance of the 
Muktad ceremonies is enjoined-— that it is the duty of all Zoro* 
astrians to have these ceremonies performed. The Court has 
before it the knowledge what ceremonies are obligatory and what 
are optional— the Court has before it the prayers ordained to 
be recited during the.' ceremonies— the Court has before it' the 
evidence o! witnesses proving that these ceremonies have to be 
performed by priests' who are paid for doing so and sucli#Iionora- 
masthey receivelorcjr a portion of their income, and are their 
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ordinary means of livelihood. The Court is then in a position to 
judge how far the witnesses are rights when they say the perforin** 
ance of such religious ceremonies amounts to an Act of Divine 
worship which is believed by the community to bring down to 
the world both temporal and spiritual benefits — not only on those 
that perform the ceremony— but on the whole community— on 
their country and their Sovereign— on all mankind — on the 
Universe. If this is the belief of the community— and it is 
proved undoubtedly to be the belief of the Zoroastrian eomraii- 
aity — Sb secular judge is bound to accept that belief — it is not 
for him to sit in judgment on that belief — he has no right to 
interfere with the conscience of a donor who makes a gift in favour 
of what he believes to be in advancement of his religion and 
for the welfare of his community or of mankind, and say to him, 
shall not do it/^ This Court can only judge of the efficacy 
of such gifts in procuring public benefits by the belief of the 
donor and of the community to which he belongs — ^the belief of 
those who profess the religion — ^the ordained ceremonies of which 
the donor desires performance. 

Lord Justice FitzGibbon, speaking on the point, says (at 

p. 279) : — - 

In determining wliether the performance of any partienlar rite promotes 
any particular religion, and benefits the members of the Gliurch or denomi- 
nation, or body, who profess it, the secular Court must act upon eridence of 
the belief of the members of the community concerned. It eaii havo no 
other guide upon that subject. 

The csclusivenes?, the vagueness, or the self-siifilclericy of 
principles religiously held by particular creeds, whether they rest on dogma, or 
on conscience, cannot exclude those who profess any lawful creel from 
the benefits of charitable gifts. 

“It %vould be strange, indeed, if bequests for the promotion of total 
abstinence, or even vegetarianism ; for the maintenance of a place of Trorship, 
or of a luinister, for a small congregation of peculiar people; for the 
dissemination of the works of Joanna Southoote ; or for the preventioa of 
cruelty to animals, should be held, aa they have been, to be eharitahlo 
objects, if a provision by a Eomaii Catholic, for Boman Catholics, for the 
celebration of the Mass, more especially in Ireland, where ^ Buperstitioiis 
Uses ’ are not rnala jproMUia 3 were to be excluded from that categor3%'^ 

To this I would add that it would be stranger still in a country 
like India, where superstition abounds, ..where each community ■ is 
1 1654-'12 . , . , . ■ • ' . , . ^ 
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by the Crown left free to profeiss what religion it pleases—f rom 
where the doctrine of superstitions uses is rigorously excluded, 
where trusts of lands and moneys in perpetuity ' for idols and 
similar trusts are recognised and enforced by the Courts*— that a 
Parsi professing the Zoroastrian religion should be precluded 
from making a gift for the performance ot religious rites and cere- 
monies wdiich he is enjoined by the religion he professes to per- 
form^ and the non -performance of which^ according to his religion^ 
is a great sin. Why should he be precluded from setting apart 
a portion of his property and devoting it to a purpose wdiicli he 
believes would result in benefits to himself, his family and his 
community — in promoting the religion he professes and saving 
his descendants from] committing a sin should circumstances 
place them in a position of inability to perform these ceremonies 
for want of means. On this point in the same case Lord Justice 
FitzGibbon, a Protestant Judge, observes (at p, 280) : — 

Speaking with all reverence of a faith -which I do not hold, touching the 
very * Mystery of Godliness’, I could not impute to any individual professing 
the Eoinm Catholic religion that he regarded a gift of money for Masses 
as a means of securing from such a Sicrifice a private and exclusive benefit 
ior himself alone, as being much less than blasphemy ; and, as I understand 
T.lio proved doctrine of the Church, it would certainly be heresy. But the 
hope or belief that, in some shax^e or form, here or hereafter, a man’s good 
works will follow him — an ingredient of selfishness in that sense — enters 
into almost every act of charity ; and if the act is done in the belief that 
it will benefit others ; for example, in the belief that he that gives to the 
1)001' lends to the Lord, it can be none the less charitable because the 
giver looks for his reward in heaven.” 

Lord Justice FitzGibbou ends his judgment by saying;- — 

‘'^The fruition of faith, ‘ the evidence of things not seen’, is hidden from 
humanity. It is not within the power of any earthly tribunal to entertain 
the question whether these propositions are true. But it is for us to decide 
that belief in their truth is part of the faith of the members of the Chureh 
which has laid them down.” 

Speaking of the belief of the Eoman Catholics in the efficacy 
of the performance of Masses being benefits to the community^ 
Lord Justice Holmes says (at p. 286) : — 

**A temporal Court in Ireland, having no authority to decide for itself 
whether it was true or not, must take as its guide the belief of the Church 
of wMch the testatrix is a member.” 
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I would like here to say that so far as I am concerned, I hare 
scarcely ever come across a ease in a Court in another country 
bearing closer resemblance to facts and contentions of a case 
before'oiir Courts than the case of O^Kanlon v. bears to 

the present case* It must be remembered that it is decided by 
the tribunal having the highest jurisdiction in a country in which 
religious matters bear remarkable analogy to this country 
Ireland like India having no established Church, no State 
religion^ and where the doctrine of superstitious* uses has no 
application. It is decided as recently as 1906, its pronouncements 
are clear and emphatic ; there is no element of doubt or a note of 
iiBcertainty in the judgments pronounced | every case of import- 
ance on the subject, ancient or modern, is carefully considered and 
the question before the Court finally and definitely settled. Judg- 
ments such as those pronounced in this case must coniinand the 
respectful attention of other Courts deciding similar questions. 
This case alone is sufficient to set at rest all doubts and remove 
all difficulties in the decision of this case, and enables me to 
answer the question before me-— 

Whether the Trust deelarel in respect of the Ooverument Fro, miss or j 

ISfotes for 15,000 Rupees mentioned in the plaint are valid.” 

in the affirmative with considerable confidence. I hold that 
Trusts and bequests of lands or money — for the purpose of 
devoting the incomes thereof in perpetuity for the purpose of 
performing Muktad, Baj, Yejushni and other like ceremonies, are 
valid charitable ’Miequests, and as such exempt from the ap- 
plication of the Rule of La^v forbidding perpetuities. 

The only other question to be considered is as to costs. The 
plaintiff is a member of the Bar, and as such he has conducted 
his own case. At the end of the ease he intimated to me that 
he does not propose to saddle the trust funds with his own fees. 
This is generous of him. I ought here to say that throughout 
the whole case the attitude of the plaintiff^ was most correct. He 
did not come to the Court for the purpose of dividing the Trust 
estate. His share in the funds would have been so small that 
it would not have been worth his while troubling about it if his 
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Biotive tad been merely to share in the division of the funds. 

On the very first day the matter came on before me, he 
expressed Ms perfect willingness to have the matter decided 
M him, which, of course I had no power to do in 
the face of the decision in 11 Bombay and in the absaice 
of any materials before me. He came to Court for direc- 

tions as the original Trustees had all died, the ceremonies had 
remained unperformed in the previous year, and the income o£ 

the funds remained unutilised. His- single-handed but vigorous 
fiirht has saved: the case from being stigmatised as a one-sided 
sLw or{a happy-family arrangement. He is entitled to his 
costs ; whether he takes them or not it is for him to decide. ac 

• the other >rties, excluding from this expression, of course, the 
idvocate-General-followed the plaintiff’s example ^ I had 

honed they would and offered to bear their own costs, the plaint- 
iff’s unselfish offer would have been most useful. When I gave 
expression to my inclination to give priority to the Advocate- 
General for his costs a most acrimonious discussion ensued. 
Mr. Bahadurji vigorously resented the suggestion, and arguec 
I now find correctly— that there is no precedent for such an 
order and that it would be a most unusual order to make. 
Mr. B-anga claimed priority for the costs of his clients and 
arc^ued that his clients were Trustees, and as such were entitled 
to'have their costs paid out of the funds taxed as between attor- 
nev and client. Ho claimed a lion on the funds for his costs. 
Mr Kanga’s clients are not Trustees. They are merely the execu- 
tor and executrix of the will of one of the original Trustee and are 
in exactly the same position as the plaintiff who is Administrator 
of the estate of another original Trustee, and the tenth and 
eleventh defendants, who are executors of the will of the third 
oriMnal Trustee. That his clients are in possession of the 
Trust property is merely an incident due to the facu that their 
■ Testator was the last of the Trustees to die. This eircumsfonce 
does not alter their position or give them any preferential rights 
over others'as to costs. Mr. Bailees, the Acting Advocate-General 
whom I directed to he added as a party, has made a successful 
iot tlie Trust aud' earned the gratitude o£ all those interest- 
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costs are not fully recovered from the Trust Funds. I regret I 
can find no precedent enabling me to give him priority as to his 
costs. The only order under the circumstances^ I can make^ is 
that the costs of all parties appearing before me be paid out of 
the Trust property— those of the Advocate-General being taxed 
between attorney and client. Costs to be taxed as if this Origi« 
naiiiig Sammons had been a long cause. 

I cannot conclude this judgment without expressing my sense 
ot obligation to the members of the legal profession engaged in 
this case; most especially to Mr. Bahadurji; for the very valu- 
able assistance they have rendered to the Court throughout the 

case. 

Attorneys for the plaintiS : — Messrs, TTadia, Gandhy Co, 

Attorneys for defendant No. 1 il/(?5sr5. Fesionji^ IlmUm 
Koh, : 

Attorney for defendants Nos. 10 and 11 : — Mr, P. 8, BaUiv 2 la, 

Attorneys for defendant No. 12 \-^Messrs, JeJiangir, Giblabhliai 
and Billimorm, 

B. K. L. 

jg'oie -.-^-ItaUdsed words or soiiteiices^ occnrriug in quotations from treatises or ' 
documents and embodied In tliis jiiigment, indicate tliat Mr, Justice Bavar desired 
to enipliasisc those particular words or senteuees and do nob indicate that the;^ were 
so itjalieised ill the originals from which the quotations are takon,— Editor, 
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EMPELIOE t?. BABULAL KAXAIYALAL.* 

Feml Code (xici; XLV of 1860), secs, lS6—FtiUic Serve nt'--OhstriietiGn 

to a ‘imlUo servant — Olern; in the osss-colhotion department of a District 
Mmiclpcditp—Bomhap District Mmicipal Act (Bemhap Act III of 

imi). . . ■ ' 

. Aelork in the ccss-collectioii department of a District Bhinicipalitj con- 
stituted under tlie Bombay District 'Municipal Act (Bombay Act III of 
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1901), is a public servant witMn the meaning oi: section clause iu or im 
Indian Penal Code (Act XLY o£ 1860) ; and any obstruction offered to Mm iii 
execution of his duties is an offence punishable under section 186 of the Code. 

This was an application for revision under section 435 of the 
Criminal Procedure Code (Act V of 1898) against the conviction 
and sentence recorded by the Honorary First Class Magistrate 
of Ahmedabad. 

The complainant was a clerk in the cess-collection department 
of the Ahmedabad City Municipality. 

The Municipality served a bill for privy tax (Rs. 2-1-0) upon 
the accused, in respect of his house. The amount not having 
been paid, a notice of demand was served upon the accused. The 
Municipality subsequently obtained a warrant of attachment, 
which they attempted to serve through their clerk, the complain- 
ant. When the complainant went to the accused’s house to 
execute this warrant he was obstructed by the accused, who was 
thereupon tried for and convicted of an offence punishable under 
section 186 of the Indian Penal Code (Act XLY of 1850). The 
accused was sentenced to pay a fine of Es. 25. 

The accused applied to the High Court. 

Z. A. 81ialh for the accused ■ 

The complainant is not a public servant within the meaning 
of section 21 of the Indian Penal Code. The act of the accused' 
therefore does not amount to an ofi'cnco under section 186 of the 

Code. 

There was in the old Municipal Act (Bombay Act II of 1884, 
section 46) a provision making all Municipal servants public 
servants within the meaning of section 21 of the Indian Penal 
Code. The present Municipal xVet (Bombay Act III of 1901, 
section 45) however makes only particular servants public 
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preseat District Muaicipal Act. Referred to Emperor v. Gnlul 
md Emperor w E^eMel^^K ' • 

IL W. MeMa^ for tlie coniplamant, was not’ called upon. ■ 

Scott, 0* J. :™The accused and his wife were living together 
ilia house in Alimedabad and were liable for Rs. ,2-1*0,: in 
respect of privy tax for the house they were living in under 
section 82 of Act III of 1901, A bill for the sum claimed for 
the tax was presented to the accused although the bill itself was 
made out ill the name of his wife. The bill not having been 
paid notice of demand in the statutory form prescribed in 
Schedule B was served upon the accused and on his failure to 
pay a warrant was served upon him by the complainant Lakshmi- 
shankar Maganlai who was a clerk in the cess-collection depart- 
ment of the Ahmedabad Municipality. When the warrant of 
attachment was taken to the accused for execution according to 
law the accused obstructed the complainant in the execution of 
the warrant. For this he has been charged under section 186 of 
the Indian Penal Code and there is no doubt that lie is guilty if 
the complainant was a public servant executing his duty within 
the meaning of that section of the Indian Penal Code. 

Public servants are defined by the Penal Code, section 21 ; 
clause (10) of that section includes in the term public servant’^ 
every officer whose duty it is as such officer to receive any 
property for the secular purpose of any taluka or district. 

We are of opinion that the complainant being clerk in the 
cess-collection department of the Municipality falls within the 
words of clause (10), which we have read, and we are supported 
in that conclusion by the judgment of this Court delivered in the 
case of Eeg v. Nantamram Uttamram 

We, ther(3fore, think that the conviction was right and we 

tlismiss the application. 
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Before Mr, Justice Olmidavarhar and Mr, Justice Batchelor, 

Sib JEHA-NGIB COWAStFI JEHAHGIB, ksmmkm asb Plainjipf, 
V . The hope MILLS, LIMITED, and othebs% Sespondentb and 
•PEMNDANm 

Fractice— -Decree— No specific direction as to mcoimts in the decree— Goiirt 
cannot direct accounts to he taken before the Commissioner when parties 
have arrived at an agreement after the decree— Appeal against suck an 
■ order, 

A decree of tke High Court on tLe Original Sid© contemplated an account 
being tahen between the parties but it was silent on the question as to how that 
account was to be taken, whether by the Commissioner or by some person 
selected by both the parties. The Court of first instance decided that where 
a direction as to account ought to have been incorporated in a decree when 
passed it was competent to the Court at any stage of proceedings to direct 
necessary inquiries or accounts to be made or taken. 

Held^ on appeal, that as some account was taken under the decree by a person 
appointed jointly bjr the parties, a new agreement had come into existence 
superseding the decree, and the Court was not competent to make the order 
appealed against. 

An appeal lies against an order of a Judge sitting on the Original Side if 
that order decides a question of some right between the, parties. 

Appeal from an order of Davar^ J.' 

The plaintiff, Sir Jehangir Cowasji Jeliangir, as mortgagee in 
possession of the property of the first defendant company, The 
Hope Mills, Limited, instituted this suit in August 190S to 
recover the moneys due to him under his mortgage and prayed 
that in default of payment the right to redeem may be foreclosed 
or the mortgaged premises might be sold. The mortgage was 
dated the 5th April 1900. After the date of the mortgage the 
plaintifi on the SOth of May 1901 had entered into an agreement 
with the first defendant company under the terms of which he 
worked the' Mills 'of the company. 

, On the 26th of .January the plaintiff obtained a decree which 
was defective,. in some respect. On the '9th August 1904, an 
application, for-finai'decreeior foreclosure or^ sale was, refused 
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OE the gtound that the exact amoniit due to the plaintiff as 
first mortgagee was not determined* 

On the 19 th of October 190? one Jivanlal Choonilal Ohinoy/ 
ciaiiiiiiig be the senior partner in the firm of Ra-iigiHas Bhoo- 
kaiicks and Oo., agents of the first defendant company, obtained 
on behalf of the company, a rule nisi calling upon the plaintiff 
to show cause why he should not pass his accounts as first 
mortgagee in possession of the moveable and immoveable property 
of the said first defendant company before the Commissioner for 
.taking, accounts/’ ■ ' - . 

The rule was argued before Davar, J., on the 21st November 
.1907^ who made the rule absolute by ordering the plaintiff to 
pass his accounts before the Commissioner. 

Against this order the plaintiff appealed* 

SeoU^ Advocate General, and BolerUon for the appellant. In 
the course of this argument they referred to the following 
mm^i^AjudMa Fersliad v. Baldeo Singh^^'^y liandram v. 

TUiteh Singh v. Parsotein Proshad^^K Tara Prosad Bog 
V. Bhohodeb AMhnnmssa Bibee v. Boop Lai Tara 

Pado Ghose v. Kamini Dassi^^\ 

Setalmd (with Baikes) for the respondent. 

Chanda YAEKAB, J.— We are of opinion that the order appeal- 
ed from ought to be set aside. 

A preliminary point has been raised by the learned counsel 
for the respondent that no appear lies from that order upon the 
ground that it “was made under either section 206 of the Civil 
Procedure Code or Rule §05 of this Courtk Rules, 

In order to bring the order under section 206 of the Code it is 
necessary that the application was made to bring the decree into 
conformity with the terms of the judgment or to correct or 
, rectify a clerical or arithmetical error found in the decree. Now, 
it is not pretended by the counsel for the respondeat that the 
decree or order w^as defective on the ground of a clerical or 

Cl) (1894) 21 Cal 818 at p. 828. #), '(1805) 22 Cal 931. 

m iWm) 22 Bobs* 771, - ' (5) (1397) 25 Cal. 133. 

' m (1895) 22 Cal* 924. (6) (190i) 29 Cal 644. - ' , v 
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aritlimetical error ; nor has it been argued that there was any 
inaeeuracy to bring the decree within the terms o£ Eule 305. 
■What has happened is that' while the decree contemplated an 
account being taken between the parties, it was silent on the 
question as to how that account was to he taken, whether by the 
Commissioner or by some person selected by both the parties. 
It is argued that the omission was due to pure inadvertance, but 
we do not think we can presume anything of the kind, because, 
as the learned xidvocate General has said, the decree nm was 
settled by the solicitors of the parties and they could not have 
failed to note what the terms they settled would mean. 

Under these circumstances we must presume that the omission 
was intentional. The decree left it open to the parties to have 
the account taken and settled privately by some person of their 
nomination. 

We do not think that the application made before the learned 
Judge in the Court below can be treated as one for the mere 
amendment of the decree under either section 206 of the Code 
or Rule 305. 

It must be remembered that the defence set up by the appel- 
lant in the Court below was that after the decree, new rights had 
come into existence; that the decree having contemplated an 
account being taken, it had been taken by a person appointed 
jointly by the parties with the result that a certain sum was 
found due by the respondent company to the appellant. This is 
not disputed. In this state of facts the rights of the parties would 
fall within the law enunciated in the case ofMcKellar v. JFaUaee^'^h 
There the Right Hon, T, Pemberton Leigh in deliveriogthe 
Judgment says : — The law in cases of this kind I apprehend 
to be perfectly clear. Parties having accounts between them, 
may meet and agree to settle those accounts by the ascertain- 
ment of the exact balance ; and, if they mean to ascertain the 
exact balance, it may be necessary for that purpose, and pro- 
bably is necessary in most cases, that -vouchers should be pro* 
duced^ and that all the information which is^ possessed on one 
side and the other, .should he furnished in the settlement of those 

^ , / ■ W ipm) BUm. I. A. zn at p. S95, 
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aeeoimts ; and^ if ifc afterwards turn out that -there are errors in 
the account, it is a sufficient ground for opening the account and 
for setting it right in a Court of Equity. If, on the other hand, 
persons meet ^and agree, not to ascertain the exact balance, but 
agree to take a gross sum as the balance ; a sum which one is 
willing to pay, and the other is content to receive as the result 
of those accounts ; it is obvious, that the production of vouchers 
is entirely out of the question, and errors in the account 
are so also^ for the very object of the parties is to avoid the 
necessity for producing those vouchers, upon the assumption 
that there are or may be errors in the account so settled, 
therefore, it is either an account stated and settled, in the 
formal sense of that expression, or, it is the case of a settle- 
ment by compromise. In either ease it may be vitiated by 
fraud ; in either case it is good for nothing, if, either from the 
collusion of the parties, upon the circumstances under which the 
settlement takes place, it is proved in a Court of Equity, that 
the transaction was not so fairly and so fully understood he- 
tw^een the parties, either from the confusion in which it was 
involved, or, from misrepresentations made on the one side 
or the other, as it ought to have been, and that injustice has 
been done to either side 

Therefore, if there is no fraud, it is a settled account and gives 
rise to new rights between the parties to the decree. Under these 
circumstances, "what the learned Judge was deciding was the 
question of a right ; by his order he has varied the decree which 
he had no jurisdiction to do in a proceeding such as this initiated 
by a rule nisi. We must, therefore, hold that an appeal lies. 

Another cogent ground is that the order now under appeal 
‘requires the plaintiff to file a suit. That certainly affects the 
plaintiiT’s rights. The plaintiff is entitled to say that he is 
not bound to file a suit. If the respondent questions the 
agreement between the appellant and the company there is no 
reason why the respondent should not, if he chooses, file a suit 
to have that agreement cancelled: why should the appellant 
be compelled to file a suit ? We think that again leads us to hold 
that an appeal lies. 
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Ha?ing held that an appeal lies, we now come to the merits^ 
and the observations^ which I have made, dispose of that point 
"^Cowlm We think there was BO, question of any amendment, and 

*HorB nglits have come into operation between the parties, the 

UiLh 0 > Court was not called upon to modify the decree or to direct the 
plaintifl to file a suit and have the rights between the parties 
adjudicated upon. The plaintiff says there has been an account 
taken under the decree between him and the defendants and 
that as a result of the account a new agreement has come into 
existence between the parties. That is not disputed. His defence 
is in fact that the decree is superseded bjr the agreement. If it 
is so, it would be open to the defendants to have that agree- 
ment cancelled. 

Under these circumstances, we must reverse the order 
.appealed against with costs. 

We do not express any opinion upon the question whether 
the agreement set ixp by the plaintiff falls within section 257 A 
of the Code of Civil Procedure. That is not a question which 
was before the learned Judge or which can arise in this pro* 
ceeding. The question now merely is whether the decree should 
be amended or not, and therefore, no question under section 257A 
can arise, nor can any question as to the invalidity of it upon 
any other ground be gone into. 

We set aside the order and discharge the rule with costs. 

The appellant is entitled to add the costs to his mortgage 
debt. 

Attorneys for the appellant : — Ifem's, Mulla 

Attorneys for the respondents Jfom. Bhaislianhar^ Kanga 
^ Girdkmial f Mahi^ Hmddi M<>ii li%neMoMa$i 

and Messn. BapUarg^ Farrera Bivm. 
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BefoTB Chief Justke Scott and Mr, Justice Batchelor, 

"V:;,: ': js: MS' BAL GAHG^ABHAE' TILAE. • ' ' 

Criminal Proeediire Code ( Act V of 1898)f sections 238^ 284^ 235^ 2o6} 2o7 
and 239 ’-Charges, joinder of charges — Privy Council, leave to appeal to, i-n 
cfimmal case — Practice and Procedure, 

The aecnsed was charged with an offence punishable under section 124A of 
the Indian Penal Code (A,ct} XLV* of i860) in respeet of an article which 
he published in his newspaper and also with offences punishable under 
sections 124A and 153A of the Code with regard to another article which he 
published in the same newspaper. For all these offences he was tried at one 
trial, and was convicted and sentenced for each of them. 

Held^ that there was no irregularity in the trial on the ground of misjoinder 
of charges. 

Sections 234, 235, 236 and 239 of the Criminal Procedure Code, 1898, 
mentioned as exceptions in section 233 of the Code, are nob mutually exclusive. 
If it had been intended that section 235 (2) or section 236 could not be made 
use of in co-operation with section 234, this intention could have been easily 
expressed. If the exceptions are mutually exclusive, the provisions of 
section 236 or 237 could never be invoked to prevent a miscarriage of justice 
arising from a failure to make good all the details of a charge joined with two 
other charges under section 234. 

The Legislature could hardly have intended that a joint trial of three 
offences under section 234 of the Criminal Procedure Code, 1898, should 
jirevent the prosecution from establishing at the same trial the minor or 
alternative degrees of criminality involved in the acts complained of. 

irfections 235 {2) and 236 of the Criminal Procedure Code, 1898, may be 
resorted to in framing additional charges where the trial is of three offences 
of the same kind committed within the year* 

Before granting a certificate for leave to appeal to the Privy Council, the 
Court must he satisfied that there is reasonable ground for thinking that grave 
imd substantial injustice may have been done by reason of some departure 
from the principles of natural justice, 

JSco parte Carew^"^ and Bmizulwv^, Attorney '^General of Zudulandlt^), 

followed. 

The accused was the editor^ printer and publisher of a weekly 
newspaper called the " Kesari which was published at Poona. 
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The newspaper^ in its issue dated the 12tli May 1908^ contained 
an article entitled Oountry^s Misfortune and there 

appeared another article under the heading of These remedies 
are not lasting in its issue dated the 9 th June 1908« 

The accused was charged before the Chief Presidency Magis- 
trate of Bombay, by complaints filed separately in respect of each 
article. Each complaint alleged that the accused committed 
offences punishable under sections 124A and 153A of the Indian 
Penal Code, 1860, in respect of each of the two articles. Two 
inquiries were made j and the Magistrate committed the case 
to the High Court under two committing orders, each of - which 
was based on charges under sections 124A and J53A in reference 
to each of the two articles. 

When the trial in the High Court began, the Advocate- 
General applied for one trial on all the charges. 

BfanBon (officiating Advocate-General) for the Crown Sec- 
tion 234 of the Criminal Procedure Code, 1898, applies to this 
case. The offences charged are exactly the same : they are 
committed within three weeks of each other | and, therefore, 
they should be tried together at one trial. As a matter of fact, 
there are separate charges with respect to each of the offences. 
The prosecution desires one trial for all the charges. We are 
within the wording of section 23o of the Code ; see Bmperor v. 

The incriminating articles, as well as the articles which are 
put in to show the intention of the accused, begin from the 12th 
May 1908. The newspaper in question has published a series 
of articles which form the subject-matter of the charges, namely, 
the articles of the 12th May and the 9 th June, and a series of 
intervening articles upon which we rely as showing that they 
were all written as part and parcel of one transaction intended 
for the purpose of producing disaffection and disloyalty 
against the Government established by law in British India. 

The accused in person: — I contend that section 227 of the 
Criminal Procedure Code, 1898, is the section that applies to this 
ease. The Magistrate has framed the charges under sections 233, 

All xes. 
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23 i* ami 2So. Section 234 applies to the charge when the 
charge u first fmiiiecl hy the Magistrate and there is no provision 
in the Criminal Procedure Code by which the different charges 
can be arualgamateJ as it is proposed at present Secondly^, 
tlioiigli ^iic articles are in the course of the same transaction^ 
yet they form different subjects altogether ; and it would be 
more convenient for me to have each of them tried separately. 
The two articles refer to different sobjectsj and if the trial is 
jointly carried on, it will introduce a sort of confusion in my 
mind. Sections £34 and 235 are permissive, but section 233 is 
im|)emtivc. There are separate articles dealing with separate 
aspects of the question. They do not form part of one trans- 
action* 

BranBOM in reply This is not a question of the amendment 
of charges at all. Even if it be so treated^ the Court has great 
po’wers under section 220. As a matter of fact the two charges 
ruuiain unaltered and I propose to try them both together. 

I pm entitled to put the charges before the Court, and in 
'n-fereiiee to the possible difficulty of there being four charges 
I:"-.:siibniifc 'that section 235 would dissipate that difficulty: 
altogether'..' The charges under sections 124A and 163 A wall be 
treated as being alternative charges or charges framed in order 
to meet possibly of one or the other set of facts, in wdiich case 
either offence might or might not be proved. In that case there 
wouLLbe four charges. In order to avoid the possibility of 
tlicre being any difficult}^ or doubt, I propose to proceed under 
seetio.n 333 and say that for the present at all events I will not 
proceed iiiuler section 153A on the first article and that will 
result in a stay of proceedings and discharge of the accused but 
.acquittal. . 

j“In this case two separate informations Avere laid 
L»efore tlie Magistrate, and the Magistrate held tAvo separate 
enquiries and made two separate commitments. The question 
now before me is AAdiether these two cases can be taken together 
ami tried at one trial It would be extremely desirable fronr 
my point of view and also, I think, in the interest of the accused' 
himself that there should be one trial if possible and the wholes 
Blast— g '' ■ . 
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question should be before one Jurj who tries him. The accused^ 
under section 233 of the Criminal Procedure Code;, is entitled to be 
tried separately unless the provisions of sections 23 235^ 23G 

and 239 come into operation, I have grave doubts about section 
235 applying to this application. It seems to me that there 
would he some difficulty in holding that separate newspaper 
articles written week after week would come under the same 
transaction ; but I have no difficulty whatever in ordering the 
same trial under section 23 provided that the charges do not 
exceed three. In this instance the charges are four, but the 
Advocate-General offers to make use of section 3SS to stay 
proceedings with reference to one of the four charges. I am 
quite willing to allow him to make use of that section and to 
allow him to withdraw any one of the four charges he chooses 
to withdraw. But I do not wish the Advocate-General to be 
taken by surprise. I think it would be fair to the accused if 
the Grown is not prepared to go on with any particular charge 
or for convenience wishes, or feels inclined^ not to proceed with 
one of the charges that I should under the powers given to me 
under the same section order that the discharge of the accused 
should amount to an acquittal. It is not right that the accused 
should have that charge hanging over him indefinitely. I will 
order three charges in the two cases to be tried at one trial 
provided that there are three charges only and the fourth one is 
abandoned and not kept hanging on the accused's head. That 
would be for the Advocate-General to decide. 

The prosecution accordingly selected three charges^ those 
under section 124A and section 15 3 A with respect to the article 
dated the 12th May 1908 and the one under section 124A as to 
the article published on the 9th June 19 OS, 

The trial proceeded with a Jury, on the three charges. The 
Jury returned their verdict of guilty on all the three charges. 
The sentence passed was three years^ transportation on the first 
charge under section 124Aof the Indian Penal Code, three years' 
transportation on the second charge under section 124 a, the 
two sentences to run consecutively : and a fine of Es, I^OOO on 
the charge-under section 153A.,' ; . 


VOL. SXXIIL] 


BOMBAY SEEIES. 


After tlie sentence was passed the Advocate-General intimated 
to the Court that he would not proceed on the charge under 
section 153 Aj, which w^as held over, and the learned Judge there- 
upon discharged the accused on that charge directing that the 
discharge should auioiiiit to an acquittal. 

The aecusod; thereupon^ applied for leave to appeal to the 
Privy Council Among the grounds on which the leave was 
sought, were the following 

SC (It) That the learned Judge acted illegally in trying your petitioner at one 
ancl the same trial for at least three offences, not of the same kind and not 
conimitted in the same transaction, contrary to the express provisions of section 
233 of the Criminal Procedure Code and in opposition to your petitioner’s 
ohJectioB, thereby vitiating the whole trial and rendering it illegal, null and 

32 U) That the learned Judge acted illegally in passing two sentences, one 
under section 12 1 A, Indian Penal Code, and the other under section 1-5SA, 
Indian Penal Code, if it be held by the Court that the transaction is one and 
the same, hut your petitioner submits that the transaction is not the same as 

ruled by the learned Judge. 

22 (0 That the learned Judge acted illegally in passing two sentences, one 
under section 12dxA and the other under section 153A upon one article and the 
one and the' same act. 

The Court in granting a Eule passed the following order i — 

Ah wc stated yesterday we issue a Eule calling upon the 
Crown to show cause why the Court should not grant a certificate 
that this is a tit ease for an appeal to the Privy Council on points 
32 (fi) and 32 (.s) and (1) in the petition of the accused. 

We have taken time to consider whether we should issue a 
Rule upon any other point and we have come to the conclusion 
that there is no substance in any of the other points that have 

been taken. 

We think it rights however, to mention with regard to point 
82 (/•) as to the addition of a fresh charge at the close of the 
case with reference to the previous conviction that it appears to 
us upon the jiark argument which we have heard that a 
procedure was adopted which is not contemplated by the Criminal 
Procedure Code, It was evidently adopted in order to bring to 
the mind of the Judge in passing sentence' the 'fact that thC"' 
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prisoner had been previously convicted. But that fact Wcvs 
obviously already present to Ms mind, for lie had cited copiously 
from the summing up of Mr. Justice Stracliey in the previous 
Tilak Trial in 1897, and he had before him and present to his 
mind the affidavits that had been made on the bail application 
which mentioned the previous conviction and the undertaking 
which had been?; given by the prisoner upon his release. We, 
therefore, think there is no substance whatever in the objection 
that has been taken, and it would not be right to needlessly 
occupy the time of the Court by granting a Eule upon the point 
thus inviting further argument. 

We make the Rule returnable on Wednesday next, 

BajMsia, in support of the rule : — 

Section 23S, Criminal Procedure Code, lays down the funda- 
mental rule, any contravention of which constitutes an illegality 
incurable by section 537 upon the Privy Council decision in 
iSubrahmama Ay^ar y, Km^-Emperoi^^K This case was followed 
in several cases in Bombay ; see King^BniperoT v. Kvishrizrao^^^ ; 
Mmperor v. JSfaUahl^^^; Bmperor v. Lallihhhai^^^^ Enperor v. 
WasBmiji i and Emperor v* JefJialaU^h The number of 

offences may be large or small. That makes no difference. If 
the rule is infringed the trial is illegal. In Em-peror v. Wassanjl 
only two offences under sections 380 and 4.d4, Indian Penal 
Code, were charged. In Nawah Khajali SolemoUah Baloarlur v. 
Isha?i Chandra the Court even held the trial was illegal 

for omitting to give the notice prescribed in section 145, clause (3), 
of the Criminal Procedure Code. 

Section 234 does not apply, because the offences arc not of tl^e 
same kind as they do not come within the same section, and the 
amount of punishment is not the same. 

Section 235 does not apply, for this section with all its clauses 
k confined to offences committed in the same transaction only ; 

Sher Shah y, ; Gopaluni N'arasaip'i^'^K If it were 
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not canfiiiCMl to tlie sr.iic transaetioo^ tliese trials can never be 
iilegtil and the Privy Council ruling in SuhtahmmdB ease would 
be wrong. In this case the two articles do not form part of the 
same tiMnsactioii. 

Secticii 2SG is also eoii&ied to the same transaction. Moreover^ 
it docs not app^> to the present case because this is no case of 
doubt. 

It isj therefore^, clear that the excepted cases in section 233^ 
taken singly, do not sanction the trial in the mode in -which it was 
eondiietecl j but it is contended that if the exceptions are taken 
ciiiimlatively the trial is legal This depends upon the construe- 
tioii of section 233. The question remains whether they can be 
taken ciinuilativelj. I submit they cannot be so taken. 

The policy of section 233 is plainly designed for the protection 
of the accused. It is a liiimanc rule for the purpose of preventing 
confusioiij embarrassment^ or prejudice to the accused by the very 
multiplicity of charges. The true construction would therefore 
be the one that would suppress the mischief and advance the 
remedy/’ See Maxwell on the Interpretation of Statutes (3rd 
edition); Cli. X^ pp. 367 et serf and p. 885. 

The natural meaning of the words in section 233 appears to he 
that the exceptions in section 23S should be taken singly and 
not mmulritively. No doubt the exceptions are joined by the 
word aiirPl But the words are except in the cases mentioned 
ill sections 231, 235j 230 and 239.-*^ This phraseology makes all 
the difference. We have to look to the cases mentioned in the 
sections and see whether the present trial is covered by any of 
those eases and not by a new case formed by a combination of 
two or more of those cases. It is, howeveig clear that section 
231 cannot be taken cumulatively with ' section 239 ; see BvMai 
Bkeikk V. Tafiip ''And’’ must therefore be read as "or ” 

as far as section 239 is concerned. That being so " and must 
be read as " or with respect to all the sections. It cannot be 
read ami and " or ^Mn the same section. Moreover, if the 
euxeeptions were not mutually exclusive, why not combine all the 
sections 231, 235^; 236 and 239 ? This would render the rule 

. ^ , m (1905) loa W.H.Sg.. ■ ’ ■ ■ _ 
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in section 238 jerfectly nugatory. It would then be difficult to 
conceive of any case of misjoinder. If that was intended the 
Legislature ■would have used plainer language instea^l of all this 
circumlocution and would not make these elaborate provisions 
for possible contingencies. Besides the lirnitod interpretation 
would prevent the law being circumvented by the addition of 
fictitious charges. For example, it is admitted that the offence 
under section 124A in one transaction cannot be joined with the 
offence under section 153 A in another transaction and tried 
together. Yet the addition of a fictitious charge under section 
12 4A in the second transaction would enable the Grown to do 
so if the aid of section 235 or section 288 can be invoked s see 
Ah(hil Majid v. 

Furthermore, section 234 cannot be joined with section 235 as 
they are mutually destructive. Section 234 looks exclusively to 
number, time, and sameness of the offences without regard to the 
number of transactions. Section 235 is the converse of section 
2S4. It looks exclusively to the sameness of the. transactions 
and is indifferent as to the number, time and sameness of the 
off’eacOsS. The essential ingredients of section 284 are immaterial 
in section 235 and mce mrsd. A combination of the two must 
end in the destruction of the essentials of each. 

It is contended that the word ^ section^ in vsection 234 may be 
read as ‘ sections and if that be done, then the offences under 
sections 124 A and 153 A in one transaction can be joined with 
oSence under sections i24A and 158A in respect of another 
transaction because then they are offences of the same kind as 
they fall respectively under the same sections. But if this be so, 
it would make no difference whether there are two or twenty 
offences in each transaction. This would render the protection 
designed by section 233 practically worthless. There is really no 
reason to read * section ^ as sections/ The word transaction 
in section 239 cannot be read in the plural : see Budhed Slieihh v. 
Taraj) What section 239 is to ^transaction secoioii 

2S4i is to section-.- ' ■ The General Clauses Act does not apply 
because to read Section ^ in the plural is repugnant to the 

(1) {im] as Cal. at fp. iw-ea c^) ciaos) xo c. w. n. sb. 
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context/'- II the present sections he compared with the sections 
on the same subject in Act X of 1872, it will he perceiYed that 
the Legislature tlisapproves of such extension in meaiiiiig. 
Secfcioi'f 453 oi the old Code (Act X of 1872) is now section 234. 
In the old section 453 there w^as an explanation. It referred to 
the old seetioii 455, wliich corresponded with the present section 
236. The old explanation incorporated what is now section 236, 
ill the very delinition of ^ offences of the same kind/ Thereby 
it extended the meaning of the expression ^offences of the 
same kiad^: see 3Imm Miya v. The Mmpress^^h But that 
explanation has no place in the present Code. Its exclusion 
from the new Code excludes section 236 (old section 455). 
Tlie legislature has thereby indicated that now section 234 
IS 'not to iiieluJe cognate offences or doubtful sections 
falling within section 238. A fortiori it must exclude other 
more distinct offences. 

In this connection the addition of clause (2) to section 222 
makes it clear tliat the word offence as used in section 234 was 
not intended to include, every act so connected with that offence 
as to form part of the same transaction : see Dial v. 

King ^ Mm per and Suhrahmauia Aggar v. Eing’^Mm-peror^^K 

The wliole que.stiou whether section can be read as sections and 
wdiether the exceptions can be taken cumulatively has been very 
carefully considered in Bhagmali Dial v. King-EmperoA-^ ] Kmi 
Vimiraaikaii w Empero-A<^'^ I Nga Lim Mating v. King-Empefor^^'^ I 
ami Badhai Sheikh v. Tarag) SlicikJdS), All these cases hold that 
the sections are niutually exclusive, and section cannot be read as 
sections: see Bipin Chandra Tal w E'mperoA'^^ i and Queen 
V. liwareA-^'^ I Qneen^E'mgneHB v, The only exception is 

Emperor v. TrihhorandaH^^^'^ decided the other day by a Division 
Bench of this Court. But that decision is distinguishable 
frooi the present case. In that ease there were not distinct 
charges oa sections 124A and,i53A but one charge for botli« 

(ri (U-82} 0 CiiL 371. (O) ( 1905 ) 10 0. W. ls\ 32. 

i^) (1905) l\ n. No. 2 of 1905 {Cri.). (7) ( 1007 ) 35 Cal 161. 

m (1901) 25 W;vl. 01 at p. 73. (s) (1833) 6 W. R. S3 (Cri, Eiil). 
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Tliay were regarded by the Appellate Court as alternate cliarges. 
The Appellate Court confirmed the conviction on one offence 
only, viz*, section 124A. The sentences were not separate on 
sections 124A and 153A. There was only one sentence and 
that within the maximum imposeable under section I53A, 

The grounds on which His Majesty will review criminal pro- 
ceedings are specified in QneenS?n 2 ^ress y* Bal Gangadhar 

hi re Billets-'^ In this case there is an miportant cpieslion 
of law. Unless corrected the misjoinder will create a precedent 
that \Youlcl divert the law into new channels and prove prejudi- 
cial to accased in other cases, and open the door to grave 
mischief and miscarriage of justice/ The mode of trial adopted 
disregarded the forms of legal prv^cess* It is desirable to obtain 
the decision oE the highest tribunal in the Empire upon this 
point. Secondly^, if the trial is iliegab there can be no convic- 
tion and sentence. The detention of the petitioner in jail is a 
violation of the principles of natural justice and constitutes sub- 
stantial eind grave injustice. There is now no means of remedy- 
ing' the injustice except by an appeal to the Privy Council 
This Court has not to see whether substantial or grave injustice 
is done, but leave that to the Privy Council This Court has to 
make the requisite declaration if a jrdmd facie ease is made out. 
Thirdly, this case goes to the very root of jurisdiction. The 
Court has no jurisdiction to try a man on such a misjoinder of 
ofiences and charges. This is, therefore, a case where the Court 
should declare that it is a fit case for appeal to His Majesty in 
Council 

Bohertson, Advocate-General, instructed by the Government 
Solicitor, to shew cause :-^No attempt is made to bring this ease 
within the rule laid dowm by the Judicial Committee of the 
Privy Council in park Carew^^'K Every irregularity in proce- 
dure, as laid down in the Oriminal Procedure Code, does not 
permit a parly 'to go to the Privy Council ; but the party seeking 
for leave must shew that .'departure from the required procedure 
has caused. substantial and grave injustice to be done. It is not, 

W (1897)1^2: at p* ■ m (1887) 12 App. Cas, im. 
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stifRcietifc to show that there was an irregularity^ anti to argue 
from that that because there was an irregularity there was also 
ail illegality. Some little injustice inevitably results from every 
irregolaritr ; but section 537, Criminal Procedure Code, is 
clesigiied to cover such cases, In criminal cases leave is not given 
to appeal to the Prh’y Council upon the ground of a violation of 
a technical rule o! procedure ; see Bimzuln v. AUorney-Geneml of 
No caused to the accused in his trial 

by the joinder of charges, nor was there any violation of an 
express provision of the law. As to when special leave to 
appeal is granted, see Saftbrd and Wheeler^s Privy Council 
Practice, pp. 755, 756, 757 ; Atiormi^-Gemml of New South 
JFdes V* Beriraud^^h 

^ Oiibiice ^ is defined in section 4 (a), Criminal Procedure Code, 
as any act or omission made punishable by any law for the time 
being in force. The otfeiice is the act or omission and it is with 
the act or omission that a man is charged. Here the acts are 
the publications on two different dates. There are, therefore, 
only two offences though the acts constituting such offences are 
punishable under different sections of the Code. The word ^ act ^ 
■niay be' /compared with the word ^ game b ■ Game is a general 
or a particular term. The game of golf, or cricket, &c,, or one, 
two or more games of golf, &c. In the same way the word 
offence’ may be used in a general or a particular sense. The act 
constituting the ofience. may be punishable under several ’Sec- 
tions defining particular offences. The word ^ offence ^ is used 
in a general sense in some sections of the Code and in a limited 
sense in others. In section 233 it is used strictly according to 
the definition meaning. The section does not say that for every 
act punishable under several sections the accused should be 
tried separately. What section 234 looks to is the act/ i c., the 
general ofienee and not the particular one. This ease is governed 
by the ruling in Ewiperorw Tribhomndas^^K 

The two articles formed part of the same transaction. If both 
articles could be charged under section 124A and tried at one 
■ trial under section 234, Criminal- Procedure Code, the mere addi* 


THE IHDIA2T LAW BEPOETS. [TOL IXXIIL 


iion of aetarge mdeie seetioE loSAiE respect of the second article 
has not caused grave and substantial injustice. No suggestion ig 
made that the accused was embarrassed in his defence. The accused 
himself said in his statement that the two articles formed, part 
of one controversy. 

Section 2S5, cL (1), Criminal Procedure Code^ applies to this 
case^ because a series of articles were published by the accused 
forming part of the same transaction, namely, that of defaming 
the Government. Section 235 cL (2) also applies. ^ Offence^ in 
this clause is used in a distributive sense. One act may give 
rise to several ofifences. 

Section 233, Criminal Procedure Code, mentions as exceptions 
sections 234, 235, 236 and 239/^ The word ^and^ indicates 
that the Legislature did not mean these sections to be mutually 
exclusive* 

Section 236 also applies, if the charge under section 1 53A is con- 
sidered to be an alternative charge ; and there is nothing in the 
mode in which the charges are framed in this case which miii- 
tates against this view. In a trial under s. 236 it is not necessary 
that conviction should only be as regards one offence : the accused 
may be convicted on each of the offences charged. 

As regards sentences, if the trial is legal, then the sentences 
are legal. Unless the trial is set aside the Privy Council will 
not interfere with the sentences. 

Battista in reply Act and ^^offence^^ are not synonymous 
terms. Acts are not charged hut offences are charged, and acts 
are only mentioned to give notice of the way in which the offence 
is committed. One act may give rise to many distinct offences. 
If a man fires a gun in a crowd where Police officers are doing 
duty he may hurt one, cause grievous hurt to another, murder a 
third, set fire to a house, and injure or kill Police officers. One 
single act of firing the gun would thus result in many offences. 
Offences are committed not by acts alone, but acts and their 
eoBsequences, though juridically all these are acts. Similarly, 
if a man publishes an article whereby he defames A, B and 0, 
ha commits three distinct offences of defamation. So one 
'publication may give rise to two offences under section 124 A and 
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section 153ii of the Indian Pena! Code, bnfc they are nevertheless 
distinct offences and those offences are charged and not the act 
of publication# The act of publication is really one of the 
series of acts which constitute one transaction. The series of 
acts consist in writing each word of the article, delivering the 
written article to compositors, etc., and finally the publication 
in the newspaper. 

The two articles do not form part of the same transaction. 
The accused said so in so many terms. The version of the official 
short-hand writer is not correct. The 'correct version is that 
given by the short-hand writer engaged by the accused and thafc^ 
I understand, tallies with that of the short-band writer engaged by 
file prosecution. Apart from this the accused cannot be pinned 
down to every word he utters in a charge to the jury or in 
urging his objections. It is quite clear from the points asked to be 
reserved that he regarded the transactions as distinct or else he 
could have no objection to the joinder of charges. Parties cannot 
make transactions the mm.e if they are iutmet in the eye of the 
law. As to what constitutes the same transaction, see Stephen's 
definition quoted in Cunningham on Evidence {7th edn.), p. 92. 
The point was fully considered in Queen-Empress v. FaMrappa^'^^ 
Qtieen^Mnpress v, I Emperor v. Fmipa ; and 

Emperor v. SkernfalM^K The publications of the 12th May and 9th 
Time cannot form the same transaction. The authors aro distinct 
persons. This we would have proved hut Mr. Justipe Davar 
ruled that the transactions were not the same. The accused of 
course accepted the full legal responsibility but not the author* 
ship, Secondljq the subjects are not the same. There is no 
continuity. There is an interval of nearly one month. The 
Crown regarded this as distinct transactions. The sanctions 
under section 196 , Criminal Procedure -Code, were distinct^ one 
for each article. In the Criminal Sessions of the High Court 
the Crown applied for a Special Jury for each case and two 
Special Juries were ordered by the Judge. The Judge did not 
regard the transactions as the same. The Jury too went on that 
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basis and brought in distinct verdicts. In the face of two 
sanctions, two complaints, two warrants^ hvo inquiries^ two coin- 
niittals, two applications for Special Juries by the Crown, two 
convictions and two sentences on section 124 A alone^ a third 
conviction on section 153 A and an acquittal on the second section 
153 Aj it is impossible now for the Crown to contend with any 
fairness that the two articles constitute the same transaction. 

Scott, 0. J.*-— This is a rule granted by us on a petition for a 
certificate that the decision of the judge and jury in the case of 
Emperor v. B» G. is a fit subject for appeal to His 

Majesty in Council, 

Before granting the rule we required counsel for the petitioner 
to specify the grounds upon which he was prepared to support 
his application. He then argued that a certificate should be 
granted as prayed for each of the reasons specified in paragraphs 
32 to 35 of the petition. After hearing his arguments we 
decided that it was unnecessary to call on the Crown to show 
cause upon any points, except points (Ji) {b) and {t) of paragraph 
32 of the petition and we accordingly granted a rule upon those 
. points only. 

The rule has now been argued. We can only grant the 
required certificate if in our opinion the case is a fit one for 
appeal. The test of fitness is furnished by various decisions of 
the Judicial Committee which show the circumstances under 
which tjiey will entertain appeals in criminal cases. It is 
sufficient to refer to Ex j^arie Garm^^^ and Einiznlih v. Attorney^ 
General of Z%luland<^^i in both of which the judgment was 
delivered by Lord Halsbury. In the former case the rule was 
stated thus ; It is only necessary to say that, save in very 
exceptional cases, leave to appeal in respect of a criminal irivestiga'* 
tion is not granted by this Board. The rule is accurately stated 
as follows, in the case to which their Lordships referred in Jhe 
course of the argument : In re ViUei'^^\ "Her Majesty will not 
review or interfere with the course of criminal proceedings unless 
it is shown that by -a 'disregard of the forms of legal process, or 
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by soBie violation ci die principles of natural, justice^ or other- 
wise^ substantial and ^rave iojnsdce has been clone/ In the 
latter case tlio Lord Clkiiicelior said: It appears to them that 
iiathiiig could he mere destructive to the admimstration of 
criminal justice than a sort of notion that any criminal case 
wliieh. was tried in any colony from which an, appeal lay to this 
Coiiiraittee can be brought here on appeal^ not upon, the broad 
groiiiids of some departure from the principles of imtnrai justice, 
but because soiiio form or technicality has' not been suiBeientiy 
observed. That is a principle, which they believe,.. never has 
been permitted, and never, they trust, will be permitted/^ 
Therefore, before granting the certificate asked for, we must be' 
^aiitlsfied that there is reasonable ground for thinking that grave 
and substantial injustice may have been done by reason of some ' 
departure from the principles of natural justice. 

We are not sitting as a Court of error; It is not for us to 
decide wdiether such injiistiee has in fact been clone* We have 
merely to be satisfied that a reasonable ease has been ^made out. 
The petitioner w-as tried before Mr. Justice Davar and a special 
jury on a charge framed under section 124 A, Indian Penal Code, 
in respect of an article published in the Kemri, of wliicli he w^as 
editor and proprietor, on the 12tli of May 1908, and on another 
charge under section 124A and one under section 153 A in respect 
of an article in the Kasarl of the 9th June 1908. He was found 
guilty and sentenced, on each of .the first, and second charges to 
ti'iree years^ transportation, and on the' third charge to a fine of 
Hs, 1,000. 

It« is now argued that the trial was jllegal as being in con« 
tniveiition of the provisions of section 233^ Criminal Procedure 
C.<odo, \vhich lavs down that for every distinct offence there shall 
be a Kseparato charge and every such charge shall be tried 
^.cparately except in the cases mentioned in sections 234, 235^ 
23S and 239. 

The accused was originally charged separately before the 
Chief Presidency Magistrate on the 29th June, under sections 
124 A and 158 A in respect of the article of the 12th May^ and 
under the same sections in respect of the article of the 9th June. 


Bji. 

GAXGABHAa ‘ 

Tiiak, 

Im ms. 


ii* 






236 


THE INDIAN LAW EIPOETS. [VOL. 5XXIIL 



He was committed to the High Court Sessions for trial on both 
sets of charges. 

In the Sessions Court (as appears from the note of the oiScial 
short-hand writer corrected by the learned Judge) the Advocate- 
General appearing for the prosecution asked that the accused 
should he tried on the four charges at one trial, contending that 
the articles forming the subject of the charge, and certain other 
articles intermediate in point of time, formed one transaction, 
in which the offences charged had all been committed, and that 
therefore, the joinder was permissible under section 235 (I), 
Criminal Procedure Code. The learned Judge objected, that if 
the charges were consolidated, there would be four charges. The 
Advocate-General then said he would not put the accused upon 
the charge under section 153A, in respect of the first article. 

The accused, who conducted his own ease, with the assistance 
of several well-known lawyers, objected first, that there was no 
provision of the Code by which different charges could be 
amalgamated as proposed, and, secondly, that though the articles 
were in the course of the same transaction, yet they formed 
different subjects altogether, and it would be more convenient 
to have them tried separately, and confusing if they were taken 
together, that sections 234 and 285 were permissive, while 
section 233 was imperative, that the articles were separate 
articles dealing with separate aspects of the question, and did 
not form part of one transaction. Eventually, the learned Judge 
said he thought it would be extremely desirable, and in the 
interest of the accused himself, that there should be one trial, 
and that the whole question should be before one jury,* the 
accused under section 233 was entitled to be tried separately, 
unless the provisions of sections 2*34, 235, 236 and 239 came into 
operation. He had grave doubts as to the applicability of 
* section 235 as there would be some difficulty in holding that 
•separate' newspaper articles written week after week would 
come under the same transaction, but he had no difficulty in 
ordering the trial -under section 234 provided 'the charges did 
mi exceed three* ’ The trial -then commenced on three charges^ 
one under section 124A on the article of the I2fch May, and one 
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milder seefeioa 124 and another under section ISSA^ oa the 
article of the 9tli June, math the result above stated. 

After the vertlict and before sentence the accused applied that 
certain points should be reserved and referred, under section 484, 
Criminal Procedure Code, for the decision of a Full Benck The 
points mentioned are included in the points raised in the present 
petition. The Judge, however, declined to reserve any points. 

Dealing now with the legal argument addressed to ns that the 
trial was altogether unlawful, as having been in contravention 
of the terms of section 238 it is apparent that the argument 
involves two assumptions : (1) that the offences charged were not 
** committed by the same person in a series of acts so connected 
together as to form the same transaction/^ and therefore did not 
fall within the scope of section 235 (1) ; and (2) that the exceptions 
mentioned in section 233 are mutually exclusive. The justifica- 
tion for the first assumption is by no means apparent. Besides 
the preliminary discussion upon the point to which we have 
already referred, we note that at the trial in addition to the 
articles of the 12th May and 9th June other articles and notes 
piiblislied by the accused in the Kesar%ttom the 12th May to the 
■ 9th June inclusive, were put in (Exhibits E to I). The Judge 
in his charge to the Jury pointed out that the subject of all the 
articles, including those the subject of the charge, was the advent 
of the bomb. The accused himself when opening his defence 
read to the Court a written statement in which he stated that 
the charged articles were part of a controversy in which he had 
endeavoured to maintain and defend his views in regard to the 
political reforms required in India at the present day. In this 
connection we may also refer to paragraph 36 of the petition 
now before us. We think, therefore, that there are good reasons 
for the contention placed before us by the Advocate*General that 
the charges all fall within the scope of section 235 (1). 

Assuming, however, that the Advocate-GeneraFs contention 
Just referred to is unsustainable, the petitioner has still to make 
good the second assumption, namely, ^that the exceptions 
mentioned in section 233 are mutually exclusive* The words of 
the section do not favour this view* If it had been intended 
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that section 235 (2) or section 236 cotild not be made use of in 
co-operation 'with section 234, this intention could hare been 
easily expressed. If the exceptions are mutually exclusive, the 
provisions of sections 236 or 237 could never be ‘invoked to 
prevent a miscarriage of justice arising from a failure to make 
good all the details of a charge joined with two other charges 
under section 234* 

For example, if A were charged with three thefts in buildings 
within the year and the evidence established that in one case the 
theft was committed on the roof and not in the building the 
accused could not be convicted of simple theft under the powers 
conferred by section 237 because the applicability of section 236 
vsTOuld be negatived by the mere fact of the Joint trial under 
section 234. 

"We find it difficult to believe that the Legislature intended 
that a joint trial of three ofibnces uuder section 234 should 
prevent the prosecution from establishing at the same trial the 
minor or alternative degrees of criminality involved in the acts 
cotnplained of. For these reasons we think that the exceptions 
are not necessarily exclusive j and that sections 235 (2) and 236 
may be resorted to in framing additional charges where the trial 
is of three offences of the same kind committed within the year. 

It is of course possible for ingenuity to suggest cases in which 
the full exercise by the Court of the permissive powers conferred 
by the sections which we have been discussing may proclueo 
embarrassment. In such cases the discretionary power of the 
Court still remains to decline to avail itself of its full powers. 

The view ■which commends itself to us was also taken by 
another Bench of this Court in the recent case of Enqmr&r v, 
TrihliommlasY^ In our opiniou the learned Judge (though he 
appears to have overlooked section 284 (2)) might have allowed 
the trial to proceed on all four charges witiioiit violating the 
provisions of the law, ' , , , , 

If we now for . the ' purpose of argument assume that the 
' petitioner has established, the second assumption also^ we have 
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Ije satisfied fcliat reasonable grounds exist for tliinkiiig 
tliat gmre aud substantial injustiee niay hare been clone at tlie 
triai before we can grant Ike certificate. As we understood tlie 
argument on t!io rule it is not contended that injustice has been 
iloiie except in so far as the alleged disregard of the provisions 
o! Criniijiai Procedure Code in itself constitutes an injustice 
1 ) 11 1 we were urged to grant a certificate as the case would be 
important} as a precedent. 

We Jo not think the accused was in any way prejudiced by 
wdiat took place at the trial. An accused person may it is clear 
lie legally tried and convicted in one triab under section 124 A or 
section 15>1 Ajj on cl'iarges framed on three disconnected articles. 
How then can it be said that grave and substantial injustice 
has been done by the arraignment and .conviction of the accused 
0 !i three cognate charges in respect of only two {and those not 
disconnected) articles? 

As regards the c'|uestioii raised by paragraph 82 {s) and (t) of 
the petition with respect to the luiinber of separate sentences 
imposed^ the jury found the accused • guilty of three distinct 
ofieiices and the Judge awarded a punishment for them which' 
in the aggregate is much below the maximum punishment 
allowed for one of the oiTences under section 12 i A. There has^ 
therefore, been no violation of the provisions of section 71 of 
the Indian Penal Code* 

For tlie above reasons we discharge the rule. 

Before leaving the ease, however, we think it right to point 
out that the Advocate-General, according to the note of the 
official sliorWiaiid writer, stated that the charges under sections 
124A and 153 A, would be treated as being alternative charges or 
charges fra. med in order to meet the possibility^ of one or the 
okher set of facts being proved, in which case each offence might 
or might not be proved. This may mean either that the second 
and third charges fell under section 235 (2), or that they fell 
^ under section 236, The charges as framed were not expressed 
to he in the alternative, and the verdict of guilty wms given in 
respect of each charge separately. There was, we think, nothing 

illegal in this ; but if it was the intention of the Oirown that the ' 

' ' ' ■ ’ - 
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second and third charges should only operate alternatively the 
result intended can now he arrived at by the exercise by the 
Government of its powers under Chapter XXIX of the Criminal 
Procedure Code in x'espect of the sentence imposed under section 
153 A upon the third charge. 

Mule (liBcharged* 
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Before QMef Justice Scott anti Mr» Justice Batchelor* 

Ijv m HABASIHHA CHINTAMAX KlIXAB ” 

Conie}n;pt of Court — Criticism of Judge — Language used in criticism wMcli 
strlhes at the root of all resgect for the Court, 

Any act done or writing published, calculated to bring a Court or a Judge of 
the Court into contempt or to lower liis authority, or to obstruct or interfere 
with due course of. j ustice or the lawful process of the Court is a contempt of 
Court 

Judges and Court are alike open to criticism, and if reasonable argument or 
expostulation is offered against any judicial act as contrary to law or the pubiio 
good, it is not a contempt of Court 

JJey. Y. U), followed. 

This was a rule calling upon Narsinha Ohintaman Kelkar^ 
editor of the Mahratha/^ to show cause why he should not be 
committed or otherwise dealt with according to law for contempt 
of Court in respect of defamatory passages concerning the 
Honourable Mr. Justice Davai^ contained in an article published 
by him in the issue of his newspaper dated the 26th July 1908. 

The rule nisi was in the following terms : — 

Upon reading tha affidavit of J, 0. G. Bowen, Acting Public Prosecutor, 
Bombay, sworn on the 12th day of September 1903 and after bearing the 
Advjcate-Generab Bombay, who applies that a rule nisi be issued against 
IMarainha Chintamau Kelkar, Editor and Publisher of the ^ Mahratha ' newspaper, 
requiring him to shew catise, if any he has, why he should not be committed or 
otherwise dealt with according to law for contempt of Court in respect of an 
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artieta piiblisliad by him on pages 3#, 350 and 351 of tlie issue, of the said 
uewspiiper datol tlie 2St»h July 1908 eontaming certain contemptuous ami 
iletimaiory wallers of and eonoemiiig tlio Honourable Mr. Justice Davar, one 
of flis ,Ma-|csty*s Judges of tlie Higli Oourt> Bombay, aiil more particularly in 
ia\«?peefc' Of tlic followiii pa-ssages printed and publisbed in tlie said newspaper. 

:f! * * # 

It is ordered tliat tbe said Harsinlia Cbintam m Iiolkar do appear before tins 
Hiiiioiirablo Court tm Wednesday next tlie 23rd of September 1908 to show 
cause wliy lie should not be committed in respect of the said article. And it is 
further ordered timt ibis rule be serred on the said Isai^sinba Cbintaman 
Kdkar tlirough the District Court of Poona. 

At the hearing Mr. Keikar put in the following aflSdavit 

I, Harsinba Obintaman liellmr, of Poona, Hindu inbabitantj at present 
temporarily residing at Sardar Graba, Esplanade Ptoad, outside the Fort of 
Bombay solemnly affirm and say as follows. I am a regular resident of Poona 
and hiwe no permanent residence or fixed place of abode in Bombay and 
!ia?o cmiio to Bombay to answer the rule issued against ma. I am the editor 
and i>ublisber of the " Maliratha/ w*eekly paper printed and published in Poona. 
I am not the proprietor or manager of the paper. I admit that I wrote the 
article forming the subject-matter of the present notice and accept full respon- 
sibility for the same. I followed the course of the trial keenly as a personal 
friend of Mr. Tikk and wrote the article immediately after his conviction and 
hence there is a eextain amounii of feeling in it, but I say that in writing the 
ariido I had no desire and no intention whatever to scandalise this Honourable 
Court or any of the Judges thereof or to defame the Honourable Mr. Justice 
Davat or any other Judges of this Honourable Court. I had also no desire and no 
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interests of administration -of justice that the Court should 
exercise its power to commit for contempt on the present 
occasion ? 

(1) The lav/ is that so long as a ease is pending no one can 
say or do anything which may be calculated to interfere with tlic 
course of administration of justice^ but once the case is over 
both the Judge and the Jury are handed over to public criticism. 
The comments made on Mr. Justice Davar are criticisms upon 
him in his personal capacity. The writer has drawn distinction 
between the Judge as a Judge and the Judge in his personal 
capacity, Comments on a Judge in his personal capacity came 
within the rule laid down in lu the Maltev of a Special Reference 
from the Bahama Idan(h^^\ Comments on Mr. Justice Davar as 
Judge do not exceed fair and legitimate criticism. There is no 
intention to vilify or bring the Court into contempt. We 
expressly repudiate any such intention in our afEdavit, There 
is no word of aspersion on the integrity ci* the Judge* There 
is an amount of feeling imported in the article, because Mr. 
Kelkar is Mr. Tilak’s personal friend and associate for many 
years, and wrote the articles under the influence of a great 
feeling. 

(2) The power of committing a person for contempt is very 
sparingly exercised by Courts ; it has almost become obsolete 
in England : see McLeod v. St. Ati^hpi^K It has always been 
exercised in the interests of the administration of justice only ; 

JDallas N. Led(jer^^\ In this case there was no interference 
with administration of justice in any way, and committal for 
contempt is therefore not necessary to promote due administra- 
tion of justice. 

Jardine (oflSciating Advocate-General) in support of the rule 
The article in question suggested that the Court was deliberately 
partial in the trial of the Tilak case ; that the Judge was acting 
in collusion with the Government in hurrying the trial to a 
conclosioh | and- that the Judge deluded Mr* Tilak by protestations' 
of Ms' desire to .protect' Mr. Tilak^s interest into a false security 
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wliicli di^:.appeared when tlic proceedings came to an end. Air. 
Kclkar ivas up to Ine hut time given an opportunity by your 
Lorclslrips to express bis regret but he has not availed himself of 
it* He must* therefore, be taken to bo prepared to stand or 
bill by what lie has written in his paper. , He lias directly 
challenged the purity o£ the Court* For the purpose of 
contempt of Court iz is imraateriai to consider whether the 
coiiuiiciiiS hvcrc made on ilr. Justice Davar as a Judge or as a 
gentleman. Whatever Mr. Justice Davar did or said was in his 
judicial capacity and in no other capacity. The Press has a 
full right to criticise a trial after it is finished, but the criticism 
should he couched in proper terms and no derogatory expres- 
sions should be used in eoiinection with the presiding Judge, The 
decision in Yv iJiC Mcdier ofa Special Fiefere^wefrom the Bahama 
■ does not apply. The Judge there did something that 

was extra-judicitiL In the article in question the writer has 
made statements which go to show that the administration of 
justice in the High Court is not pure. 

' Scott, C. J.— On the 16tli September, we granted a rule, at 
the instance of the Advocate-General, calling on ’Narsiniia 
t 'hintaman Kelkar, as editor and publisher of tbe Maliratta 
newspaper, to show cause why he should not ho cou,imittcd, or 
otherwise dealt with according to law for contempt of Court in 
respect of an article published by him in the isuie of the said 
newspaper of the 2Ctli of July 1908, containing certain 
eontemptiionH and defamatory matter of* and concerning 
Air. Justice Davar, one of the Judges of this CourL The accused 
has put in an aindavit in w'hich he admits that ho wrote the 
article, but defends it as fair and legitimate comment, on a matter 
of public interest (namely, the trial of Bal Gaagadhar Tilak) 
%vritteii after the trial was iioished in the discharge of Ms duty' 
as a journalist. ■ . 

’ The article, which is in English and divided into seven para- 
graphs, suggests very plainly in^ the third paragraph that at the 
trial the conviction of the accused was secured bj?* Government by 
the collusion of the presiding Judge ; that the Judge, in allowing. 
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only half an hour for the midday adjournment realized the im- 
Naeasi^jhi portaiiee of finishing the trial on the day before the Indian 
Budget debate in Parliament, and that by means of significant 
Lr ME, to the Advocate-Generalj and unusual haste in closing the 

proceedings tlie net was woven around the life of the accused 
surreptitiously, in the closing vesper hours. These suggestions 
appear to rest upon no more solid basis than the fact that^, as 
happens from time to time in criminal trials in. the High Courts 
the sitting was prolonged after the usual hour of rising on the 
last day of the trial in order to finish the case that evening. 

In the fifeh paragraph of the article the honesty of the Judge 
is again the subject of attach. He is said to have been guilty 
of affectation in the solicitude he expressed for the accused dining 
the trial and that when the moment for the charge to the 
jury had arrived, everything was changed, for as soon as the 
Judge had found his liberty of speech, he made every point 
against the accused, taking upon himself to bestow a one-sided 
and adverse treatment on the incriminating articles and trying 
to make the case more complete for the prosecution, than the 
Advocate-General himself had done, by ferreting out hidden words 
and hidden innuendoes, which were never touched by counsel for 
j the Crown. We have had occasion recently to examine the pro-- 

ceedings at the trial on the application of the accused for leave 
to appeal to His Majesty in Council, and we consider that 
there is no justification whatever for such remarks. 

In the sixth paragraph of the article the writer states that 
ho is going to blame Mr. Davar the gentleman and not 
Mi% Davar the J udge, and then proceeds to discuss certain remarks 
of the Judge uttered in his judicial capacity when passing 
sentences; referring to the Judge as a medical quack in a red 
robe, as an enemy of the accused, privileged to sit upon the 
Bench, as an impudent glow-worm holding his torch to the Sun. 

Counsel for N. C. Kelkar has not attempted to justify the pas- 
sages to which I have referred, but has claimed that a Judge 
after the trial is over, is handed over to criticism and that the 
article amounts to criticism and nothing more. In my opinion 
^ ^ the article far oversteps the bounds of fair criticism. It attacks 
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the independence and honesty of the Judge without any justifi- 
cation and indulges in scurrilous abuse of him in his character 
of a Judge presiding at the Criminal Sessions of this Court. 

I can make no remarks on this case more appropriate than 
those contained in the following passages from the judgment of 
the Lord Chief Justice of England in Reg, v. Qrag 

It is not too much to say that it is an article of scurrilous abuse of a judge 
ill his character of a judge ... It cannot be doubted . , . that the article does 
constitute a contempt of Court . . . Any act done or writing published calculated 
to bring a Conrt or a judge of the Court into contempt, or to lower his authority, 
is a contempt of Conrt . . . S'urther, any act done or writing published calculated 
to obstruct or interfere with the due course of justice or the lawful process of the 
Courts is a contempt of Court.' The former class belongs to the category which 
Lord Hardwieke, L. C., characterised as ‘scandalising a Court or a J udge.’ That 
description of that class of contempt is to be taken subject to one and an 
important qualification. Judges and Courts are alike open to criticism, and if 
reasonable argument or expostulation is offered again.st any judicial act as 
contraiy to law or the public good, no Court could or would treat that as 
contempt of Court. The law ought not to be astute in such cases to criticise 
adversely what under such circumstances and with snob an object is published ; 
but it is to be remembered that in this matter the liberty of the press is no 
greater and no less than the liberty of every subject of the Queen. Now, as I 
have said, no one has suggested ... or could suggest, that it falls within the right 
of public criticism in the sense I have described. It is not criticism : I repeat 
that it is personal scurrilous abuse of a judge as a judge. IVe have therefore to 
deal with it . . . Irevi maw.” 

The positioa of N. 0. Kelkar has not been improved by the 
defiant attitude taken up by counsel upon his instructions. 
Although every opportunity was given to him to submit and 
apologise, it was stated to the Court that he thought it more 
manly and straightforward to wait and see whether the Court 
found him guilty before offering any apology or submission. 

This is a very serious ease and must be met by a suitable 
' sentence nob only as a punishment for this particular contempt, 
but also as a warning to other persons. 
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Batchelob^ J. — :The article in respect of wliieli this rule wm 
gmitecl^ appeared iu.tlic English language in the respondents 
new'spaperj the Malirattad^ The-, article itself proves^ and Mr, 
Baptista lias admitted before us^ that the respondent is perfectly 
familiar with English. The only question^ therefore is^ as to the 
riieaniii<i^ of the article, read as a whole and construed as it would 
bo construed by the ordinary reader. Upon the best considera- 
tion that I can give to the article^ I am cle\r that it constitutes 
a gross instance of that form of contempt of Courts by which^ as 
it is said/ the Court is scandalised. Nor is any serious attempt 
made to disguise this meaning. After a preparatory paragraph 
of no special consequence the writer proceeds at once to his 
thesis^ and observes that ‘‘ in the first place they (the public) will 
know what value to attach or what sense to apply to the espres* 
sion that Hr. Tilak got a fair trial/^ Then after other allusions 
• to the unfairness of the trial, ^^ the writer promises to speak 
later of the unfairness of the Judge/^ He keeps his promise in 
the succeeding paragraphs, which abound in scurrilous references 
to the mockery, of a trial/’ to the ^^affectation of the Judge, who 
is represented as concealing his hostility to the prisoner until the 
time came to charge the jury when^ we are told, he laboured, by 
a one-sided and adverse treatment of the articles, and by ferret- 
ing out hidden words and innuendoes unnoticed by the Advocate- 
General, to make the case for the prosecution more complete 
than Counsel for the Crown had made it. I entirely agree with 
thaf; part of Mr. Baptista’s address in which he insisted that, 
upon the conclusion of a trial, the Judge is handed over to 
criticism ; but in my opinion, such writing as this is not criticism 
and is entirely beyond the reach of the argument. I agree, too, 

. that the Court should ordinarily be slow to punish for contempt, 
especially where there is any ground for hope that the common 
sense of the many, will correct the extravagance of an iudivi** 
dual ; but here I cannot doubt, that the unchecked dissemination 
of such views as are stated in this article, would tend to create 
the opinion which the respondent has expressed in. his newspaper, 

^ though he does not mamtainifc'in this Court. For among large 
numbers of the less'instmcteE, people of this country the ground- 
jessness of an ^ opinion to its prevalence; and it 
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is plain that notMiig eolild welLbe more prejudicial io the ad™ 
^mmistratioB of^j than the; prevalence of such, opinions' as ■- 
.'thev/resp'ondent has , published 'broadcast for the acceptance' of,; ; 
the reaclers of his paper. As to the distinction which it was 
sought to establish, both by the respondent in his article, and 
by his counsel in argument, between the personal and judicial 
character of the Judge, I am of opinion that no such distinction 
exists, inasmuch as whatever was done and said by Mr. Justice 
Davar at the trial, was done and said by him in his judicial 
capacity alone. 

Despite the force of these considerations, we hoped, up till the 
end of the hearing, that we might be able to extend to the 
respondent the same clemency which we had shown to similar 
offenders connected with another journal, but the respondent 
has put it out of our pom^^er to follow this course by the contuma- 
cious attitude which, he has elected to adopt. In reply to 
questions and suggestions from the Bench, Mr. Baptista 
informed us that he had no instructions to express apology or 
regret, and that his client desired him to leave the matter to 
the Court on that footing, That being so, I think that we have 
no option but to mark our sense of the respondenb’s misconduct 
by the imposition of substantial punishment. The. only 
circumstances of mitigation which I am able to discover are 
that the trial had concluded when the article was published and, 
as I am prepared to believe, that the respondent was partly 
misled by his friendship for the prisoner. On the other hand, 
it must be remembered that the respondent is himself a Pleader, 
and could scarcely have failed to realise what mischief would 
follow from such language as he has employed, language which 
strikes at the root of all respect for the Court and its authority. 
It must be understood that this is the ground upon which the 
Court is acting, and not from any desire to vindicate Mr. Justice 
Davar from the respondent's misrepresentations. It ig in the 
interests of the duo course of justice, and of the authority of 
this Court, that I conceive it to be our clear' duty to take notice 
of respondent's misconduct, I have said that there has been no 
expression of regret ; and that obliges me to go a little further 
and notice specifically the position taken by the respondent ih' 
B 1889— g 
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this Court. Whea definitely questioned upon the matter, 
Mr. Baptista, so far as I was able to understand him, said that his 
client considered it would be more honest or manly to defer 
any expression of regret until the Court had pronounced its 
judgment. The plain English of this seems to be that the 
respondent will wait till other means of escaping punishment 
have proved unavailing, before he considers the desirability of 
expressing regret for his misconduct. That is a course in which 
I can see some indication of policy ; but its connection with 
manliness or honesty is certainly remote. 

For these reasons I agree with the orderW to be made. 

K. B. 


(1) Tlie order made by the Court was as follows 

Whereas by an order dated the IGth day of September 1908 stating that on reading 
the affidavit of J, C. Bowen, Acting Public Prosecutor, Bombay, sworn on the ISth 
day of September 1908, and after hearing the Advocate- General of Bombay who 
appHed that a Buie I^isi should be issued against the abovenamed Narsinha Chin- 
tamaa Kelkar requiring him to show cause, if any he have, why he should not be 
committed or otherwise dealt with according to law for contempt of Court iu respect 
of an article published by him on pages 349, 350 and 351 of the issue of the news- 
paper entitled The Mahrafcta ** and dated the 26th July 1908, containing certain 
contemptuous and defamatory matters of, and concerning the Honourable Mr. Justice 
Davar, one of His Majesty’s Judges of the High Court, Bombay, and more parti- 
cularly in respect of the passages set out in the said order. It was ordered that the 
said iSTarsinha Chintaman Helkar should appear before this Honourable Court on 
Wednesday the 23rd day of September 1908 to shew cause why he should not be 
committed in respect of the said article, and the said Hatsinha Chintaman Kelkar 
attending this Honourable Court on the 23rd day of September 1908 pursuant to the 
said order, and the affidavits and exhibits filed in this matter being read and upon 
hearing Mr. Baptista of Counsel for the said Narsinha iGhintaman Kelkar and the 
Honourable the Advocate-General of Counsel and this Court, after taking time to 
consider the matter, being of the opinion that the said Narsinha Chintaman Kelkar 
has, by publishing the said article in the said issue of the said newspaper, been guilty 
of a contempt of this Honourable Court, Both Order that the said IJarsinha OMnta- 
man Kelkar do pay a fine of Bs. 1,000 and a further sum of Es. 200 for costs and do 
stand committed to His Majesty’s Common Prison at the Criminal Side for a period 
of 14 days from the date hereof and for such further term as may elapse until the 
said fine and costs imposed upon Mm by the said order have been paid and until he 
ihall have made suitable submission and apology to this Court* 
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Before Chief Justice Scott and Mr* Justice BMclidor* 

GAFGASHANKAE PEABHASHANKAE/ Plaihtipf, v. BADHUR 

MADHBHAI a]s^I) others, Defendants. Qqi 

Behhlian Agncxiltufists' Relief Act {XVII of 1879\ section f(i)— • 

Defendant siunmoned for examination — Fayment ofhatta* 

It is not necessary to pay hctUa to any agriculturist defendant summoned 
to be examined under section 7 of tbe Dekkban Agriculturists* Relief Act 
(XYIIof 1879), 

The haita is not payable by the plaint!^ and the suit is not liable to be 
dismissed on failure to pay it* 

Civil reference under section 617 of the Civil Procedure Code 
(Act XIV of 1882) by J* N. Bhatt^ Subordinate Judge of Borsad, 
in the Ahmedabad District* 

The plaintiff filed a suit against Badhur Madhbhai and others 
in the Court of the Subordinate Judge of Borsad in its Small 
Cause Jurisdiction, The defendant being an agriculturist, section 
7 of the Dekkhan Agriculturists^ Relief Act (XVII of 1879) was 
applicable and an agriculturist summons was ordered to be issued 
according to Form LXXXVIII at page 201 of the High Court 
Civil Circulars, The form was prepared in conformity with the 
provisions of section 7 of the Dekkhan Agriculturists^ Relief 
Act which requires that in every suit the defendant shall be 
examined as a witness* The plaintiff was required to pay hatta 

^ Civil Preference No. 4 of 1908. 

Section 7 of the Dekkhan Agriculturists* Belief Act (XYII of 1879) £•«— 

7, S'l^mmons to he for final disposal of suit every case In which it seems to 
the Court possible to dispose of a suit at the first hearing, the summons shall be for 
the final disposal of the suit. 

€owt to examine defendant as loiiness In every suit the Court shall examine 
the defendant as a witness unless, for reasons to be recorded by it in writing, it deems 
it dearly unnecessary to do so. 

Bxplmation compulsory examination of the defendant shall not be 

dispensed with merely by reason of the fact that the defendant has filed a written 
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for tlie attendance of the defendant as a witness and he refused 
to pay it on the grounds that there was no provision in the Civil 
.Procedure Code (Act. XIV of 1882) to compel a party .to, pay 
iaMa to a witness not sumiiioiied at his request^ and that it was not 
necessary at all to pay haUa to a defendant for being examined 
by the Court. Owing to the said contentions the Subordinate 
Judge submitted the following questions for an authoritative 
determination 

(1) Whether it is necessary to pay iatia to an agriculturist 
defendant summoned to be examined under section 7 of the 
Dekkhan Agriculturists’ Relief Act ? 

(2) If it is, whether the same is payable by the plaintiff and 
whether the suit is liable to be dismissed on failure to pay it ? 

The opinion of the Subordinate Judge was in the affirmative 
on the first question and in the negative on the second question 
for the f ollowdng reasons 



As regards the first question, I Have the honour to ohserve that there are 
sections in the Civil Procedure Code (Proviso to section 36, section 66, section 120) 
which authorise a Court to direct that a party shall appear in person. 
But the consequences of non-appearance or dismissal of the snit of the plaintiff 
are a decree against the defendant or some lesser punishment affecting Ms in- 
terest in the snit (section 107). But there seems to be no provision in the Code 
that a party^s presence^shall be "enforced by arrest, or proclamation or attach- 
montof property just as there is provision to enforce the presence of a ■witness 
summoned to give evidence or produce a document, by warrant, proclama- 
tion or attachment (sections 168, 169, 174) if he fails to appear in response to 
the summons. In this connection the difference between the form of summons 
to a witness to give evidence (Form Ho. 125, Sch. lY, Civil Procedure Code) 
and the forms of summonses to a person for examination under section 267 
(Form XIII at page 167, High Court Civil Circulars) and to a party for exami- 
nation under section. 287 (Form XXVI at page 169, High Court Civil Circulars) 
may be noted. In the former there is a penal clause drawing the witness’s 
, ■ . attention to the consequences of non-attendance 'whereas the latter two forms 
. , are silent as to the consequences. This difference in the forms indicates that 
' ' the appeirmnce under the latter two summonses is not obligatory and supports 

thd.view that there is no provision in the Code to enforce the presence of a 
:v,.; '' person summoned otherwise than If this view is correct, as I 

; , think it is, it is necessary for a, .Court if it has to seeur© the appearance of any 

' ; ' person he he a party to the. suit^or not, to issue a witness suinmons in the first 
<■ . ^ instance. X am humbly of -opinion that the. Legislature had in mind this view 
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of tbe law wken it enacted in section 7 of tlie Dekklian Agriculturists* Eelief 
Act tliat tlie defendant skall be esamined as a witness. The words italicised 
have reference to the procedure to be adopted in securing the defendant’s 

"presence.. . 

Whether a party ordered to appear in person and failing, can be proceeded 
against under section 174, Indian Penal Code, depands on the question whether 
the process was compulsory. A party failing to appear under the proviso to 
section 38 or section 66 cannot in my opinion be proceeded against criminally. 
Even if we assume that a party can be so proceeded agiiust, liability to be crimi- 
nally tried does not serve the direct purpose of the Court? which is to require 
his presence for examination. Unless the Court can issue a warrant for arrest, 
the presence cannot be enforced and for this purpose it becomes necessary to 
issue a witness summons in the first instance. 

The point however does not seem to be free from doubt. Eor it may be 
argued contrary to what has been said above (1) that notwithstanding the absence 
of GXin’033 provision as to issue of warrant in cases other than those of default- 
ing witnesses, a Court has inherent power to enforce its process and that the 
absence of such power would render the issue of summonses under sections 
such as sections 143, 267, 287, a futile procedure, as is not infrequently the case 
when a defendant is ordered to appear under section 237 1 (2) that section 17l 
seems to imply that it is not necessary to summon a party as a witness if 
the Court desires to examine Mm the words being “ if the Court at any time 
thinks it necessary to examine any person other than a party to the suit, &c.” 

The next question is* whether the plaintiff can. be called upon to pay the hatta. 
In the first place, the duty under section 7 of the Dekkhan Agriculturists* 
Eelief Act, is imposed on the Court and not on the party. So it appears 
awkward that the Court of J ustice should demand from the plaintiff datta to 
accomplish that which the Legislature requires of the Court. Besides to push 
the interests of an agriculturist to the extent of enforcing his presence in Court 
at the plaintiff’s expense could hardly have been contemplated by the Legis- 
lature. In the second place, under the Civil Procedure Code, hatta can be 
demanded from a paiiy only if a witness summons is issued at his instance 
(section 160\ ISTo doubt, there are the words subject to the rules of the Code, 
c%c,,” in section 171 j but they could not have been meant to make any party pay 
the hatia of a Court witness. Much less, can a Court by examining a party under 
section 7, Dekkhan Agriculturists* Belief Act, impose on the plaintiff a liability 
to pay hatta to the defendant, for section 178 must be read in conjunction 
with section 160. Thirdly, there would have been no necessity for such reso- 
lution as is referred to in Circular 27 of the High Court Civil Circulars at p. 13, 
if a party were to be made liable for 5atta of a Court witness. For all these 
reasons I think that a plaintiff is not liable to pay the hatia and that his suit 
.^:^cannot.h©,dls3Mssed dn'failur0 

This question again does not appear to he free from doubt, as it is arguable 
ih:''pppdsit@; boint 'bf :■ view ' as ' under 1-— ■ -'v ■ 
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1. In section 267 of the Civil Procedure Code, there is an indication of 
Oonrt’s power to throw on any party the expenses of a summons to be issued 
by it of its own motion. The last words of the section are and before issuing 
the summons of its own motion, shall declare the person on whose behalf the 
summons is so issued.” 

2. Though the High Court Civil Circulars at p. 13 shows that ad\rancfis are 
to be made by Governmant in the first instance, they are to be refunded under 
the Circular from the amount realised in execution. This means that one of the 
parties is ultimately to [bear the expenses of summons issued by the Court of its 
own mo()ion. Why not then, should the expenses be borne at the commence* 
ment in such a case as the present? 

N, Tkakore {amicus curies) , for the plaintiff. 

if. Z. Mehta {amicus cmiee)^ for the defendants. 

Scott, G. J.;-— The two questions referred for our opinion 
are 

(1) Whether it is necessary to pay balta to any agriculturist 
defendant summoned to be examined under section 7 of the 
Dekkhan Agriculturists’ Relief Act? 

(2) If it is, whether the same is payable by the plaintiff and 
whether the suit is liable to be dismissed on failure to pay it ? 

We answer both questions in the negative. 

Order accordingly. 
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Before Chief Imiiee Scott- and Mr. J-ustiae Batchelor. 

: ' 1908. Tub GOVEENMBNT PLBADEE, HIGH COUET, BOMBAY, ApPucAvr 
V. JAGAHHATH MOEESHVAE SAMAHT, Oppootot. * 

Megaoiiorin of 1837, section 56 ii)-Pleader-~mshelmiow... 

, : of Sanad—Mgh Court’s disciplinary Jurisdiction. 

„ . . , Pliers a prMleged class enrolled for the purpose of rendering assist- 

. ‘ • : anoe to the Cou rts m the admmist raiaon of justice. Their position, training 

' . . . '*^i'dlAppE<)atioaNo.528of 1908. 
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ani practice gives tiiem infiaence witli.tKe pabBc and it Is directly coatraif 4p 
their duty to use that mdaeace for the purpose of bringing the administration 
of justice into contempt. * 

A xdeader:^ who ’presides at a public meeting and therein procures the passing 
of a resolution contemptuously denouncing or protesting against the conduct of 
a High Court Judge in passing sentence at a trial at the Criminal Sessionsj is 
guilty of misbehaviour (under section 56 of Bombay Regulation II of 1827), 

Apprioation of the Government Pleader, Bombay, under 
section 56 of Bombay Regulation II of 1827, for the exercise of 
the High Court's disciplinary jurisdiction against the opponent 
with reference to his conduct* 

The opponent^ who practised as a pleader in the ShoMpur 
District, presided at a public meeting held at Sholapur on the 
30th July 190 B to express sorrow for and sympathy with Mr. 
Tilak for the punishment awarded to him by the High Court of 
Bombay at a trial in one of the Criminal Sessions in the year 1908. 
One of the resolutions passed at the meeting reflected upon and 
denounced the conduct of the Judge who presided at the trial* 
The Government Pleader of Bombay, thereupon, applied for and 
obtained a rule nisi requiring the opponent to show cause why 
lie should not be dealt with under the disciplinary jurisdiction of 
the High Court in respect of his conduct at the meeting in con- 
nection with the said resolution, 

E. C* Ooyaji (with ff . S, Mulgaum&ar) appeared for the oppo- 
nent to show cause We offer absolute and unqualified apology 
for our conduct. On the merits we submit that we have filed 
two affidavits which show that the facts were a little different 
from those mentioned in the affidavits in support of the applica- 
tion. We contend that the term Misbehaviour in Section 56 
of Regulation II of 1827 refers only to professional misconduct 
in Court, 

M.B.Okauial, Government Pleader, in person:— -The oppo- 
nent's conduct complained of is not only a misbehaviour, but it 
is a criminal offence, inasmuch as it constitutes a contempt of 
Court, 

The, fact that the opponent put up the resolution to the meet- 
ing is in itself evidence of misbehaviour. 
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ScoTT^ C. J. ;~This matter comes before m on tlie petition of 
the Government Pleader which states 

(1) That Mr. Jagannath Moreshvar Samant^ B,A./ .,XsL.B.,. is. 
a District Court Pleader, and practises in the Courts of the 
District and Sessions Judge of Sholapur and Courts subordinate 
thereto. 

(2) That on the 30th July last a public meeting was held at 
Sholdpur for the purpose of expressing sorrow for and sympathy 
with Mr. Tilak for the punishment awarded to him, at which 
nearly a thousand persons attended, 

(S) That Mr, Jagannath Moreshvar Samant, Pleader above- 
named, presided at the "said meeting and among other things 
spoke in favour of the 5th resolution passed on the occasion and 
was in the chair when the said resolution was put to the meet- 
ing. The said resolution was in the Mardthi language and was 
to the following effect:— ^ That this meeting contemptuously 
denounces the Honourable Mr. Justice Davar of the Bombay 
High Court, who at the time of announcing sentence made 
unchecked and unconnected and unmeaning assertions, which 
even the enemies of the respected Tilak would have been 
ashamed to make, and thereby branded our sorrow (sore hearts) 

(4) Petitioner submits that such conduct at a Public Meeting 
in a Pleader in regard to a resolution contemptuously denounc- 
ing a Judge of the High Court in respect of his solemn duty as a 
presiding Judge is not only contempt, of Court, but is further 
reprehensible as a misbehaviour falling within the purview of 
section 56 of Regulation II of 1827, and as such can and ought 
to be dealt with by this Honourable Court in its Disciplinary 
Jurisdiction. 

The petition is supported by affidavits of Mr. Barve, Deputy 
Superintendent of Police and Mr. Dikshit, Sub-Inspector, Police, 
ShoMpur, 

In showing cause against the application '' two' affidavits^ ^' w 
made use of by counsel for Mr. Samant from which it appears 
that he did not speak on .the 6th resolution beyond asking if 
there; was any ;ohjectioa.te it; ^^/ThO'^ Police Officers depose M 
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words used by Mm defamatory of Mr. Justice Davar, biit this is 
denied by Mr. Satiiaat ; we will therefore assume that they were 
not: used. 

It is admitted that Mr. Samant presided at the meetings 
opened the proceedings with a speech and proposed the first two 
resolutions. He then called on other speakers to propose the 
other resolutions and took the sense of the meeting upon them. 
He attempts to excuse his conduct by pleading that he did not 
know exactly the terms of the fifth resolution until it was read 
out by the proposer. It is clear^ however, that he not only list- 
ened to the speeches on the resolution and to the reading of the 
resolution without protest but also read out the resolution him- 
self to the meeting and invited it to agree to the terms thereof. 

We are of opinion that in so conducting himself at the meeting 
Mr. Samant was guilty of misbehaviour which renders him liable 
to suspension or removal from the roll of pleaders. Pleaders 
are a privileged class enrolled for the purpose of rendering 
assistance to the Courts in the administration of justice. Their 
position, training and practice give them influence with the 
public and it is directly contrary to their duty to use that influ- 
ence for the purpose of bringing the administration of justice 
into contempt. Mr. Samant, who owes his position to a Sanad 
issued by this Court, has invited and procured the passing at a 
meeting of nearly a thousand people of a resolution contemp- 
tuously denouncing or protesting against the conduct of a Judge 
of this Court in passing sentence at a trial at the Criminal 
Sessions. 

This conduct calls for more serious notice than a mere expres- 
sion of disapproval. We suspend Mr, Samant from practice for 
six months. He must deliver up his Sanad to the District Judge 
or the Eegistrar of this Court and may apply for it again in six 
months^ time. 
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APPELLATE OIYIL. 

Before Mr, Justice Uhanddvafhar cmd Mr, JtisUee Section. 

SUNDEABAI SAHEB (oeiginal Oppohent No. 8), Appellant, The 
COLLECTOE oe BELGAUM (oeioinal Petitionee), Eespondeht/^i^ 

Fraetice — Taxation — Pleader* s fees — Appeals in Prohate Proceedings'^ 
Seale of costs — Act 1 of 1846, sec. 7 , 

The taxation of pleader’s fees in appeals fiom probate proceedings, should, 
according to a long standing practice of the High Court of Bombay, be valued 
at Es. 30. 

Appeal from an order passed by E. Clements^ District Judge of 
Belgaum. 

Collector of Belgaum as executor of the will of one 
Lingappa Jayappa, applied to the District Court of Belgaum, for 
a probate of the will. In this proceeding, Sundrabai (widow of 
Lingappa) was joined as opponent No. 8. This Sundrabai %vas a 
minor; and the Deputy Nazir was, therefore, appointed her 
guardian ad litem. 

Against this order, Sundrabai, represented by one Dayagowda 
as her guardian, appealed to the High Court. 

This appeal was dismissed by the High Court ; and the 
respondent’s costs were ordered to be paid by Dayagowda, the 
guardian of the minor. 

In taxing the bill of costs, the office taxed the pleader’s fees at 
lls. BO, in obedience to a long standing practice in the High 
Court. The respondent's pleader objected to this taxation and 
contended that the pleader^s fee should be assessed on one^foiirth 
the amount of fees due on the whole subject-matter of the 
probate petition, m., Rs. 6,08,024 under the proviso to section 7 
of Act I of 1846. 

The Taxing Officer w^as of opinion that pleader's fee was rightly 
taxed at Rs. 80. 

,, The respondent's pleader thereupon applied to the Courts 
P. A. Mare for the appellant. 

; The Government Pleader for, fee respondent. . , , 
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CHANDiYAEKAE^ J. “The .question of law raised in' this' case , 
by the learned Government Pleader relates to the valuation of 
in proceedings ' for probate. :The Collector, of' 
Belgaum having applied to the Disiricfc Judge for probate in 
respect of the will of Lingappa Jayappa Sir Desai of Navalgund^ 
caveats were entered by or on behalf of several persons, one of 
whom was 'the deceased^s widow. As she was a minor,, the 
Collector applied to the District Judge for the appointment of 
a guardian ad litem. The Judge having by an order appointed 
the Deputy Nazir of his Court, an appeal was filed in this 
Court against that order by Dayagowda Leegowda Patil, who 
described himself as guardian of the minor. The appeal was 
heard and the order was confirmed with costs, which were 
directed to be paid by the guardian. The Registrar's office 
having valued the Pleader’s fees at Rs. 30 as part of the costs, 
according to a long-standing practice of this Court, the learned 
Government Pleader, who had appeared in the appeal for the 
Collector of Belgaum, objected to the valuation, and contended 
before the Taxing Officer that the Pleader^s fees should be 
calculated in accordance with the last clause of section 7 of Act I 
of 1846. 

The point has been urged before us and its determination 
depends upon the question whether probate proceedings, both 
original and appeal, fall within the meaning of a regular suit 
so as to come within the purview of section 7 of Act I of 1846. 
The learned Government Pleader contends that they are and 
relies upon section 83 of the Probate Act (V of 1881). The 
language, however, of that section is far from lending support to 
the contention. The section does not say that proceedings for 
probate are a regular suit ’’ or that they shall be treated as such 
for all purposes. It provides that they shall take as nearly as 
may be the form of a suit, according to the provisions of the 
Code of Civil Procedure.’^ This would show that probate 
proceedings do not, under the ordinary law, fall within the 
description of a regular suit ’’ ; it is by virtue of section 83 that 
they are brought within that category ; and. they are so brought, 
not in point of fact but only in point of. form^ for the limited 
purpose of applying to them as nearly, as may be the provisions' 
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of the Code of Civil Procedure. These restrictions leave still 
a difference between “a regular suit” and a testamentary suit. 
That the Legislature intended the difference to exist is apparent 
from the special provisions in the Court Fees Act (VII of 1870) 
for the valuation of Court fee in the case of an application 
for probate, as distinguished from a suit. As section 8S of the 
Probate Act brings a probate proceeding within the description of 
a suit by means of a statutory fiction the purposes of which are 
expressly limited to the provisions of the Code of Civil Procedure, 
we think we should he extending the scope of that fiction beyond 
its legitimate limits if we were to allow the argument of the 
learned Government Pleader. We hold, therefore, that the long 
standing practice of the Court as regards the valuation of 
Pleader’s fees in probate proceedings should continue. 
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Before Mr, Jmiice Chandmarhar and Mr> Justice Seaton* 

AMABSAli^G MAVSAKG- (obigiisjai. Depeklant), Appellant^ v* JETHA- 
LAL MAGANLAL and othees (original Plaintiits), Eesfondents*, 

Toda Giras Allowance Act {Bom, Act VII of 1887), section — Toda Giras 
allowance — Attachment and sale of in execution of a decree — Mone^^ lihel-^ 
to become duef interpretation — Sow far can the allowance he attached and 
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Tho plainti:^, who held a money "decree against the defendant, applied for its 
execution by sale of the toda gims allowance which the latter was entitled to 
receive periodically from the MamlatcUr's Kaoheri. The specific prayer in 
the application was the attachment and sale of the allowance whicii was to 
become payable to the defendant during the twenty years following tlio appli" 
cation. The lower Courts held that the defendant’s life interest in the iorla 

^ Second Appeal 699 of 1907. 

t The section runs as follows 

“ Hq toda giras allowance shall be liable to attachment or sale in execution of a 
decree : , ■ ' 

** Provided that any money due or likely to become due to a judgment- debtor on 
account of a toda gims allowance may be attached in execution of the decree against 
him, but snoh attachment shaU not affect any money which becomes due on account 

of such allowance after such 3udgipent*debto/s death/* 
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giraa' allowance competed at. its valuation for twenty yearsj could be attac'lied 
and sold in esecution of tlie decree: — >. 

Meld^ reversing tlie order, that it is clear from the language of section 6 of 
the Tocla Giras Allowance Act (Bombay Act, VII of 1887) that it is not the life 
interest- of the judgment- debtor in a toda allowance, but something short 
of it that is .allowed by the Act to he attached. 

The "^vords money likely to become due^’ in section 5 of the Act must be 
restricted to the case where, for instance, dining the life-time of the judgment- 
debtor, a sum of money is directed by the Collector to be paid to him on account 
of a y ailowaiice not immediately but on a date subsequent to the 
date of the order of direction, and the judgment-debtor dies before that date ; 
and to other cases of a similar character. 

Under what circumstances money is likely to become due on account of a 
todct> giras allowance is a question which cannot be answered exhaustively and 
must depend on the facts of each ease as it arises. 

Appeal from the decision of Ae 0. Wild, District Judge of 
.'■■'ihmedabad, confirming the decree, passed by B, J. Desab Subor-' ib 
dinate Judge at Kaira* 

Proceedings in execution. 

There was a money decree passed in favour of Jethalal 
Maganlal against Amarsaog Mavsang. In execution of this 
decree, the decree-holder applied for attachment and sale of the 
ioda giras allowance of Rs. 303 payable every year to the 
defendant from the Mamlatdar^s Kacheri at Mehmadabad. The 
allowance sought to be attached was that which was to become 
payable to the defendant during the following twenty years. 

The defendant contended that the giras allowance could not 
be attached and sold ; that the allowance for twenty years which 
the decree-holder sought to attach and sell as a debt had not 
become due ; that what was uncertain and dependent upon the 
pleasure of G-overnment could not be attached and sold | and 
that the allowance was paid to him for his maintenance. 

.The Subordinate Judge overruled the defendants contentions 
and allowed the execution to be proceeded with. His reasons 
were stated as follows : — 

It appears that the allowance in question is of a nature of a ioda giras allow- 
ance (seethe copy of the agreement, condition !). In the case of the Secretary 
of State V. ^MJkeme&and^ I- Ii. E. 4 Bom. 482, it has been held that a toda gwm . 
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Jmh is not exempted from attacliment. Section 5 of Act fll of 1887 (Bom&ay) 
exempts ilia toda girm allowance from liability to attachment and sale in 
execution of a decree but provides that any money due or likely to be duo to a 
judgment-debtor may be attached in execution of a decree against bim. It is 
thus evident that the money likely to be due to the judgment-debtor is expressly 
declared liable to attachment. I am, therefore, of opinion that the decree’ 
holders in this case have a right to proceed in execution against the moneys 
likely to he due to the judgment-debtor on account of the toda glms 
allowance. 

On appeal this order was confirmed by the District J udge on 
the following grounds : — 

A * giras ’ allowance which Is a vested right and only to be discontinued 
under certain conditions is not a merely contingent or possible right or interest 
and section 266 {h)i Civil Procedure Code, and the definition of contingent 
interest to be found in section 21 of the Transfer of Property Act do not come 
in the decree-holder’s way. 

It is admitted by appellant’s pleader that this is a toda giras ailowance 
hut the ruling in I. L. E. 4 Bom. 432 of 1880 that a 6oda giras allowance 
is not exempted from attachment is of a date prior to the enactment of Act Vll 
of 1887. Section 5 of this Act shows that the whole aUowance is not attach- 
able, but the proviso to the section permits cash payments likely to be due to 
the judgment-debtor until his death to be attached. Accordingly the 20 
annual cash payments which will certainly be paid to judgment-debtor unless he 
iirst dies may be attached by the decree-holder. 

in Government Resolution No, 3436 of 6th April 1906 the Legal Beiuem- 
brancer expresses the opinion that the sale of a giras allowance for some years 
in execution of a decree is allowable under seetioas 268 and 284, Civil Proce- 
dure Code, but it is argued that a debt to be attached under that section must 
be one that is actually due not, as here one that became due from year to year. 
Here reference is made to I. L. R. 27 Cal. 38 and 14 Moore’s Indian Appeals 40. 
In the first of these rulings it is laid down that the debt must be an actually 
existing debt not merely money that may or maj not become payable at some 
future time ; in the second it is held that the sum attached must not be inchoate 
but existing and definite. ' The liability of Government to pay the giras allow- 
ance is an existing liability though the allowance is to be paid in the future and 
annually. There is no uncertainty about the pa7meiit, and I, therefore, bold 
that the allowance comes within the definition of debt in Civil Procedure Code, 
section 266, and may be attached under section 263, Oivil Procedure Code. 

. ^ It is urged that to allow the sale of the allowance would be contraiy to 
public policy as it is given to its recipient for services to be rendered to Govern- 
ment in keeping the peace and preserving order- It would appear however 
that the allowance is of the nature of compensation to free-booters for the loss 
^ of the black-mail which -they -usod to levy, . L- L. E. 4-: Bom,' 4S2. The 
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girasia in the sanads exhibits 13 and 14 binds himself not to plunder, and to 
serve G-overnment if called upon. I understand however that no service is 
now required from the holders of giras allowances, and they certainly in no 
case will be allowed to plunder. It will therefore not be impossible to permit 
the present allowance to be attached. 

The judgment- debtor appealed to the High Court. 

T. B, Desai for the appellant A. tocU giras allowance is pay- 
able on certain conditions according to the terms of the sanad 
eoaferring it. The Government have always a right to demand 
services from the grantee. It can be revoked at any time : it is 
not certain and definite and the continuance of the allowance in 
future is not a matter of right. It is not a debt within the 
meaning of section 266 of the Civil Procedure Code ; and so the 
amount that will accrue due during the next twenty years cannot 
be attached and sold. Refers to Haridas Acharjia v, Baroda 
KisJiofe Acharjia^^'^i and Sg^f^d Tiiffuzzool Hossem Khan v. 
Buglhoonatlh Pershad . 

Section 5 of the Toda Giras Allowances Act (Bombay Act VII 
of 1887) expressly excludes the right from attachment and sale. 
There may be attachment of what is actually due : but what is 
yet to become due in the future cannot be attached. The words 

likely to become due the section should be strictly con- 
strued having regard to the nature of the allowance and the 
policy of the statute. 

F. Ajinhga for the respondent : — The right to receive 
allowance is a right pertaining to the judgment-debtors. It is 
definite and regularly payable. The right is not within the 
proviso of section 5 of the Toda Giras Allowances Act (Bombay 
Act VII of 1887). 

OeandayarkaEj J, The respondents, having obtained a decree 
for money against the appellant, applied for its execution by sale 
of the toda giras allowance which the appellant was entitled to 
receive periodically from the MSmlatd^r^s Kacheri at Mehmad- 
abad. The specific prayer in the application was the attachment 
and sale of the allowance which was to become pa 3 ;^able to the 
appellant during the twenty years following the application. 
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The appellant resisted the prayer upon the ground that the allow» 
anee could not be attached and sold^ whether under section 266 
of the Code of Civil Procedure or under section 5 of Bombay 
Act No. VII of 1887. This objection to the attachment and 
sale has been disallowed by both the Courts below. 

Section 5 of Bombay Act VII of 1887 enacts that no tocla 
giras allowance shall be liable to attachment or sale in execution 
of a decree, provided that any money due or likely to become due 
to a judgment-debtor on account of a torla giras allowance may be 
attached in execution of the decree against him, but such attach- 
ment shall not affect any money which becomes due on account 
of such allowance after such, judgment debtor’s death The 
words likely to become due in this section have been construed 
by both the lower Courts to apply to the liie~interest of the holder 
of a toda giras allowance. Accordingly they have held that such 
life-interest, computed at its valuation for 20 years, can be attach- 
ed and sold in execution of a decree against the holder. 

The difBciilty in accepting this view of the lower Courts lies in 
the difference in point of language between section 5 and the 
preceding section. The latter (section 4 of the Act) provides 
that no mortgage, charge or alienation of a ioda giras allowance, 
or of any part thereof, or of any interest therein, by any recipient 
of the same, shall be valid as to any time beyond such recipient’s 
natural life/^ That is, a private alienation by the recipient shall 
be valid to the extent of his life-interest bat not beyond it. li- 
the Legislature had intended the same to be the case as regards 
an alienation by way of attachment and sale in execution of a 
decree, similar phraseology would have been used in section 5, 
Nothing could have been simpler in that ease than for the 
Legislature to have said in section 5 that such attachment and 
sale shall not be valid beyond the natural life of the holder of the 
allowance. But so far from using any such language, which 
would have been apt to show that that was their intention, the 
Legislature have used language in the enacting part of section 5 
which prohibits in absolute terms the attachment and sale of a 
allowance in . execution of a decree ; and then in the 
proviso which 'follows .they make an exception in the case of 
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moneys due or likely to become due to the judgment-debtor. 
But even as to such moneys the proviso says that the right to 
attach and sell in execution of a decree shall fail if they become 
due on account of such allowance after such judgment-debtor^s 
death/^ The meaning of this is obvious. Suppose;, to take one 
of several cases that might be put in illustration, during the life- 
time of the judgment-debtor, a sum of money is directed by the 
Collector to be paid to him on account of a toda giras allowance not 
immediately but on a date subsequent to the date of the order of 
direction; the judgment-debter, however, dies before that date. 
Now, under the ordinary law, notwithstanding the death, when 
the date fixed for payment arrives, the money would become 
payable to the estate of the deceased as part of his assets, and it 
could be attached in execution of a decree against him, as a portion 
of his life-interest in the allowance. But the proviso to section 5 
alters the ordinary law and provides that even in such a case there 
shall be no attachment. 

It seems clear from this language of section 5 that it is not the 
life-interest of the Judgment-debtor in ditoda allowance but 
something short of it that is allowed by the Act to be attached. 
The words money likely to become due must, therefore, be 
restricted to such a case as the one we have mentioned above in 
illustration and Other cases of a similar character. Under what 
circumstances money is likely to become due on account of a iecla 
giras allowance is a question which cannot be answered exhaustive- 
ly and must depend on the facts of each case as it arises. 

For these reasons we must reverse the decree appealed from and 
remit the present darkhast for disposal according to law wfith 
reference to the foregoing observations. Costs to abide the result. 

Decree reversech 
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: APPELLliTE OITIL; 

Before Mr. Justice CJiandamrhar and Mr. Justice Heato%. 

Mmmhr 2Z. SUBBAYA VITHAL -NAIX {onmmAL Defendant Ho. 1), Appellant, i?. 

HIGAPFA SUBBAYA SHAHBHOG and othebs .. (oeioihal Plaintiff 

AND Defendants Nos, 2 to 4), Bespondents.^' 

Hindu law — Behts — Son^s liahility io ^ay father's debts — Attachment of son's 

share in family property — Father's poioer to deal with the attached share — 

Cieil Procedure Code {Act Xiy of 1882% section ^76. 

Whan tlie rigKtj title and interest o£ a Hindu son in joint ancestral property 
lias been attached in execution of a decree against bim and its prixate alienation 
VI, . by bim bas been prvobibited by an order of tlie Court under section 276 of the 

; -• Cede of Civil Procedure, bis father is deprived of the power of alienation of that 

interest in satisfaction of his own debts. 

Second appeal from the decision of C, 0. Boyd, District 
Judge of Kdnara, amending the decree passed by K. E. Natu^ 
Subordinate Judge at Kumta. 

One Anant Subbaya (defendant No, 2) and his two sons Martu 
and Anant (defendants Nos, 3 and *5) together constituted a joint 
Hindu family^ which owned an ancestral shop. 

A money decree was passed against Waman in a matter which 
concerned him. In execution of this decree Waman^s share in 
the shop was attached on the 8th March 1900 and it was subse- 
quently sold to the plaintiff at a Court sale on the 18th October 
1900. 

- Aleanwhile on the 20th August 1900, Waman^s father Anant 

(defendant No. 2) sold the whole shop to Subbaya (defendant 
No. 1) in satisfaction of a family debt of Bs. 700. 

■' Theplaintiff brought tbepresent suit for recovering, by partitioBj, 

Waman^s one- third share in the family shop. 

In the first Court, the plaintifi^s claim was decreed. The 
reasons were as follows j — 

. , ‘*Tbe attachment of Waman’s oue-third share in the shop and its site took 

: ■?; ' pkcciiiDarkhastHo. 454of 1899 ou the Sth Alareh 1900. The sale to defend- 

ant 1 took place on the 20th August 1900. It is not douiod and does also 
appear from tho deposition of defendant 2 that the shop and ils site form part 
‘ ^ Second Appeal No, 835 of 1907. 
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of tlie ancestral property of defendants 2 to 4. Hence evidently defendant 4 
liad a third share la it. Tlie sale to defendant 1 of the attached third shai'e in 
the shop is illegal under section 276 of the Civil Procedure Code (mde I. L. R. 30 
Bom- 837) . . . The sale in respect of the third share of Wainan is illegal 
under the ahovementioned section 276 although the Court sale took place on 
the ISih October 1900 the attachment was effected on the 8th March 1900. 
Plaintiff Xagappa^s claim is eiiforceahle tinier the attachment as provided in 
section 276/’ 

On appeal this decree was confirmed by the District Judge 
with a vslight variation, 

There was an appeal to the High Court. 

Nilkantlia A^Mvam for the appellant : — The provisions of section 
276 of the Civil Procedure Code (Act XIV of 1882) do not apply 
to the sale by the father. The section must he read with section 
274* of the Code which expressly prohibits alienations only by the 
judgment-debtor and forbids any persons from taking transfer 
from the judgment-debtor. Here the alienor is not the judgment- 
debtor ; and therefore the sale is not affected by section 276. 

Further, the father^s power of alienation is independent of the 
sons. In the case of Mtmamut JYanomi BabtiaBin v. Mod-un. 
Mohtin^'^^ their Lordships of the Judicial Committee hold that as 
a matter of fact the son^s vested right by birth is destroyed hj 
the obligation upon him to pay the father’s debts. 

5^. S. Falkar for respondent No. 1 The son’s share in the 
house was admittedly under attachment at the date of the sale 
of the whole to the appellant by the father. The effect of the 
attachnaent was to arrest the power of the father to make any 
alienation of it : see Maelho Far shad v. Mehrlan Singh The 
father’s power of alienation is not independent of the son. He 
cannot alienate it without the authority of the son either express 
or implied. 'When the share is once attached, the son himself 
cannot alienate it much less could the father do so- The attach- 
ment constitutes a valid charge on the land : see Sura] Bun si Koer 
V. Shea Frosliad SingU^K It prevents even the right of survivor- 
ship in the joint family. The attachn. nt under section 273 like 
the rule of Us jjende? 2 S makes the al ination subservient to the 
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1908* rigiits of the attaching creditor* The alienation is void as against 
ScBBAYA all claims enforceable under the attachment. 

Kacaffa. Sumitra /S. Eattiangdi for respondent No. 2. 

CHAJfDAvAEKAPi^ J. : — ^Under the Hindu law a father has the 
right to sell or mortgage ancestral property^ including the in-* 
terests therein of his sons, in satisfaction of his antecedent debts, 
provided those debts were not contracted for immoral or illegal 
purposes. This right to dispose of the ancestral property so as 
to include and affect the shares of the sons arises, according to 
Hindu law, in virtue of the pious obligation of the sons to pay 
the debts of the father, which were not illegal or immoral. In 
other words, when the fatifer alienates the property, he es;er« 
cises the power of alienation which the sons would have exercised 
in discharge of their pious duty which they owed to him : he is 
virtually alienating the property for them and on their behalf in 
discharge of tl]ieir duty in accordance with the power given to 
him by Hindu law. When once this principle of Hindu law is 
grasped, it follows that when the right, title and interest of a 
Hindu son in joint ancestral property has been attached in exeeii--- 
tion of a decree against him and its private alienation by Mm 
has been prohibited by an order of the Court under section 276 
of the Code of Civil Procedure, his father is deprived of the power 
of alienation of that interest in satisfaction of his own debts. And 
that is so, because, the soMs power of alienation having been taken 
away by the Court, there is no power left in him on which the 
father’s powmr could rest after the Courtis order. For these 
reasons w-e think the lower Court is right and its decree is coii'® 
firmed with costs. 
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SHIVAJIRxlO MADHAYEAO and anothee, Plaintiffs, i». 
YxASAOTBAO MADHAYUAO, Defendant.«^ 


Eindu Law-^Joint Hindu familif—Eelease hy a eoj^arcener-^Biglit ,.oJ 
coparcener's afterhorn son to claim a slvire I'sUh Ms brothers* 


M., a member o£ a joint Hinda family., being involved in debt, gave a release 
of bis share to bis father in consideration amongst other things of a sum of 
Esi 5,000. At the time of this release M. had one son ihdng. On this 
son suing the co-parcenary for partition it was held (In Suit NvO. 423 of 1901) 
that he was entitled to a share in the joint family x^i’opsi'ty and iiiat the release 
acted only against his father personally. After the date of this decree AI. had 
another son born who sued the first son to recover from him a moiety of the 
sum allotted to the first son on partition. 

Beldi that the second son was not entitled to any share in the property. . 


One Vitlioba Mankojee, a Hinda inhabitant of Bombay/ and 
the great-grandfather of the first plaintiff and of the defendant, 
herein acc|uired considerable moveable and immoveable property 
under the will and codicil of his grandfather Kashinatli Bhikhaji, 
This said will and codicil were afterwards held void and. inoperative 
as dealing with property which was ancestral in the hands of 
Kashinath Bhikhaji, 

Vithoba Mankoji died on the 22nd of April 1873 leaving him 
surviving one son Kashinath Vithoba and two grandsons 
Ganpatrao Kashinath and. Madhavrao Kashinath. The .said 
Kashinath and his said son and grandsons contracted to live 
together after the death of the said VTthoba as an united Hindu 
family Joint in food, worship and estate. The first plaintiff and 
the defendant are the sons of the said Madhavrao Kashinath. 
The defendant was born in 188i, Kashinath Vithoba died on 
the SSrclJiine 1901, ^ ■ 

On the 20th January 1889 Madhavrao Kashinath became 
involved in debt and in consideration of his father paying the 
sum of Es. 5,000 in. settling his debts and for various other 


‘ Suit 4^1 of lOOT 


B 20eC— 1;' 






im ' ^ ’ 


ISOS. 
July 20. 





>e8 THE INDIAN LAW SEPOBTS. [VOL. XXXIII. 

1908, consideratiofts executed a release of all his interest in the family 
SH.vAJiBio property iu favour of his father. Ultimately Madhavrao Kashi- 
VAsiSTBAo, became insolvent in or about the year 1892 and by virtue of 

the vesting order under section 7 of the Insolvent Act all hia 
estate became vested in the Official Assignee. 

In 1901, Vasantrao Madhavrao, the defendant herein, filed a 
- suit in the High Court of Judicature at Bombay, being Suit 
No. 423 of 1901, for partition of certain joint and ancestral 
properties. The Appeal Court at Bombay reversing the decision 
of Tyabji, J., held that the properties were joint and ancestral and 
that the said Vasantrao Madhavrao was entitled to a half share 
therein. 

The Appeal Court further remarked “ Madhavrao has released 
his share and in answer to an enquiry from the Court it was 
stated that neither he nor his assignee in insolvency questions 
the release as against himself. But it follows that the release 
must be treated not as for the benefit of Kashinath alone but of 
the co-parcenary and so the shares must be determined as though 
Madhavrao was dead.” 

The Privy Council confirmed the decree of the Appellate Court 
on the 8th February 1907. 

After the date of the decree of the Appellate Court and pend- 
ing the appeal to the Privy Council the first plaintiff was born 
. to the said Madhavrao on the 8th May 1905, and in this suit 
claims a share in the moiety of the properties to which the 
defendant has been declared entitled. 

By a consent Judge^s order dated the 11th April 1908 the suit 
was directed to he set downfor trial of the following preliminary 
■'iS' . issue':— 

“ Whether the first plaintiff is entitled to any and what 

interest in the defendant’s share of the properties to which he 
; , is declared entitled in Suit No. 423 of 1901 in the plaint meu- 
? i ^ ■ ‘tyMisd ” ' . ; , ^ \ ' V- 

. Padsha Dastuff ipt the plaintiff:— There has been no 

Yi-S]' '' partition of the joint family property before the birth of the 
1 ; , - ! plaintiff.: In 1S89 all t^iit happened was that the father retired 
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from the family. It was a personal relinquishment. The rest 
of the family was joints that is why Vasantrao was allowed one 
half and not one quarter. The Appeal Court declares the release 
is for the benefit of the whole family, yet it has operated solely 
for the benefit of Yasantrao. In effect it is a gift by the father 
to his son and that with the consent of the co-parceners. Viewed 
in that light the case nearly approaches Bai JBishen Oltmid v. 
Mnuimiai Asmaida and so long as the father has not kept 

enough to give an afterborn son as much as the earlier born sons 
recei%’ed^ an equal share must bo made good to the afterborn son 
by the brothers : Krishm v. 8amP\ Chmgama Nagndih v. Mtmimmi 

Where the father leaves nothing to himself and the afterborn 
son has no source from which to maintain himself he can claim 
from the separated brothers a share equal to theirs. 

Our second point is that the judgment of the Privy Council 
says that the release enures for the benefit of the other branch. 
The judgment treats Madhavrao as civilly dead but this does 
not break up the coparcenary. Madhavrao is personally dis- 
qualified by the release but this does not prevent the son of a 
disqualified person from iiilieriting property. The afterborn son 
is in the same position as his brothers. 

Setima (with Sefahad)) for defendant : — Krishia v. 8amP^ has 
not been followed. in Bombay, See Bafuji v. Fandurang^^\ Bal^ 
hrishm Trimlah Tendullcar v, SaviJribai^^^ Bailur Krkhia Bmi v. 
Bahfmana 8ianhkogite^^\ Naioal Singh y* Bhag^oan Singi^’^^ Vir- 
Mitrodaya^ p. 492. 

Knight^ J. : — This suit is a pendent to the case of Wasanirm 
Ananirao^^^ decided by the Appellate Court in September .1901^ 
and subsequently by the Privy OounciB‘'^h 


m a884)'L. B. 11 1* A 164. 
m (1885) e Mad. 64 
m (1896) 20 Mail. 75. 

(1) (18B2) 0 Bom, 616. 


••m (1907) 9 Bom. U B. 595. 


(5) (1878) 3 Bom, 54, 

(6) (1881) 4 Mad. 302. 

(7) (1882) 4 All. 427. 

(8) (1904) 6 Bom. L. B. 925. 


' SiriviJisAo 
TASAiramib. 
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The facts of tlie case; so far as they coiicera the c|nestion now 
before Bie^ are the following -In 1883 there was a joint Hindu 
family consisting of one Kasliiiiath, his two sons 'Ganpatrao and 
MadliavraO; Ganpatrao^S' six sons anti Madhavrao^s only son 
Vasantrao. This family was possessed of considerable ancestral 
property. In January 1S89, Vasantrao being then some live 
years of age, Madhavrao found himself heavily involved in debt ; 
and in consideration of his father^s Kashinatli paying 5,000 

in settling the debts and for various other considerations/' 
Madhavrao executed a deed of release in his favour relinquishing 
all interest in the family property. 

In 1901 Vasantrao instituted a suit against Ganpatrao^s sons 
(Ganpatrao and Kashinath both being dead) , to obtain a share 
lii the ancestral property. Among the various? grounds raised by 
the then defendants; I need only refer to the contention that by 
the release Madhavrao forfeited not only his owui interest in the 
ancestral property but that of his descendants. It was held, 
however; and the Privy Council confirmed the findings that the 
release operated to extinguish only Madhavrao's own personal 
interest and did not bind his son, and that it must be treated as 
enuring, not as for the benefit of Kashinath alone, but for tliat 
of the whole coparcenary, Vasantrao, therefore; as representing 
one of the two sons of Kashinath; was held entitled on partition 
to a half share of the property, Ganpatrao'vS children taking the 
other lialL 

Now the present plaintifif is a second .son of Madliavrau^q 
born in 1905, nearly a year after the decree for partition, and 
more than sixteen years after the date of the release. He 
sues his brother Vasantrao for a moiety of the ancevstral pro* 
perty that has fallen to the latter’s share; and the preliminary 
issue has been raised whether he is at all entitled to participate 
in the property* 

The answer to this question must in the main depend on 
the determination of Madhavrao^s precise position. He is still 
alive, he claims no further share in the property liimself, nor 
Was any claimed on his behalf by the Official Assignee who 
represented him in the previous, suit. The only direct allusion 
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to lii's status made in the juclgment .oF the: AppeM.:. 0^ 
a passage towards the' end/ where- it is said that :^''tlie . shares ; 
Biiist be deterEimed- as though Madlmvrao were dead 
this; although clear and adequate for the purposes of that 
judgment^ is of little present assistance. The learned counsel 
for the plaintiff however sought to make it the basis of an 
argument that Madhavrao must be regarded merely as one 
civilly dead; as if ho had turned to the ascetic life; or at the 
most as one disqualified from sharing in the family estate, 
But this supposition is not in accord with the facts and it 
needs but few words to demonstrate its impropriety, Hindu 
law bases exclusion from parti eipation on certain clear and well- 
defined grounds, none of which can be applied to Madhavrao 
either literally or metapho rically. He is not afflicted with 
insanity or other congenital infirmity, audit is not pretended 
that he has assumed another order,’’ Whatever be the true 
histoiy of the transactions culminating in the release of 1889, 
the facts accepted by the parties in the present suit are these, 
that Madhavrao received Es. 5,000 from his father, directly or 
indirectly, and that he thereon resigned all his interest in the 
aiieestval estate. No doubt this sum seems exiguous in com* 
parison to the three-quarters of a hlkh to which he was then 
apparently entitled, but small as it %vas, he accepted it in satisfac* 
tion of his claims, and he has never sought to recede from the 
arrangement. I can only look upon him, therefore, as a co- 
parcener who has elected to take his portion and recede from the 
family and it is thus as I understand that he was regarded in the 
■■.'■■■earlier ; 

Tlie question then resolves itself into this j what are the rights 
as against -the joint family of the son -of 'a .separated coparcener ■ 
bom subsequent to his fathe/s - separation?- ■■ So 'stated,:/ 
question bears its answer upon its face: there- is no known ■ 
rule or principle which can entitle such a son to claim' aught:- -fr-oni. ■ 
the coparcenary. , Vasantrao’'s.-- example affords plaintiff no' 
assistance# Se was alive when his father executed the releasoi 
and the latter was powerless to divest him of rights already 
vested in hiiiit But the plaintiff stands in entirely different ' 


Shivawbao 
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1008* case; ho was nob even venlere sam^re when his father quitted 

SniTA 3 XE&o the family, The various authorities cited by his learned counsel 

VAsm'JAo. — ^ moto particularly instance Ga^ipcd v. Gopalnio^^\ Mai 

Bishu CAand v. Mtmumat Asmaida Koer^^^ and Clietigama Wapudu 
V. Uunuanii amount to no more than this ; that wlierc 

there has been a partition b etween a father and his soiis^ an 
afberborii son may claim a share from his brothers^ if his father 
reserved no property for himself or is unable to provide for liinn 
The Madras case bears a bastard resemblance to that now before 
me, in that Madhavrao is destitute of means and unable to 
provide for the plaintiff ; but there t he similarity ceases. These 
cavses proceed upon the special principle of Hindu Law that the 
unborn son cannot be deprived of his share in the paternal estate 
by a prior partition. Sons with whom the father has made a 
partition shall give a share to another son who is born after it 
(VishnU; 2 Oolebrooke, II, 263). But the application of this 
principle is expressly limited to the case of partition between sons 
and father, and there is no warrant for its extension to a son 
born to a separate! coparcener^ other than the father of the 
family, after partition. Indeed, it is only necessary to relleefc 
upon the confusion that such an extension of the principle would 
entail, to realize its impracticability, 

' There is little need to reinforce the argument. The texts of 
Vishnu and Yajnavalkya which direct separated brothers to cede 
a share to the afterhorn brother have been explained by the 
commentators as applicable only to posthumous sons {Qimpd v, 
Gopulrao^^'^)^ and even this direction is restricted, it would seem, 
to the case of the son en- venire sa mere at the date of the partition 
(Mayne, , section 472, 7th edn.). Relatively to the head of the 
family -with whom Madhavrao effected partition, plaintiflTs not a 
son but a grandson ; he was not en venire sa mere at the date of 
the partition, and he was not posthumously born. The circum- 
stanced that the father has dissipated the small patrimony that he 
received and is now unable to provide for him is an accident 
that does not bear upon the argument. 
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I, therefore; deckle that plaintiff is not entitled to claim a 1908, 
.share of the property in suit. 'shwIhe.w 

Attorneys for the plaintiff : — Jfessri, Jehangir, Qulabhhai and yAsaNTBio, 
BiUimona. ; > ^ 

Attorneys for the defendant:' — Messrs. Biehnell, Menvanjl 


n. X. L. 
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Before Mr, Justice MacIeocL 

Bin JEHA:^GIR COWASJI JEHA^^GIR (Plaintifp) Tee HOPE 
MILLS, Limited (Defendants).=^^ 

Decree — ExectiMon^Ckil Procedure Code {Act XIV of sec. 2M--- 

Transfer of .Property Act {IV of 1882)^ .sec, 03, 




1908. 

Eejlemler 19* 


An application for redemption or foreclosure of a decree nisi is not an 
application in execution under the Civil Procedure Code, but must be made in 
Court tinder tbe Transfer of Property Act ; and until a decree Qvisi is made 
absolute there is no decree capable of execution. 

Whore a decree nisi contemxdated an account being taken, 1>iit was silent as 
to how that account was- to be taken, and the Court has declined to modify 
the decree by inserting such a direction, it would be out of the question to 
compel a party in. execution-j>roceediiigs to do, that which he is not directed to 
do by the decree. 

Ajtidhla Persliad v. Baldeo Shighii) ^mVNandrani v. Bahajii^)^ followed, 

Proceedixgs IN Omamberb.. . 

The plaintiff, a mortgagee in posses.sion of bhc property belong- 
ing to the defendants^ instituted this suit to recover the money 
due to him under his mortgage and prayed that in default of 
payment the right to redeem might bo forecrosed or the mort- 
gaged premises sold. After the mortgage the plaintiff had. 
entered into an agreement with the defendants under which they 
could work the Mills, ’ ' ' ‘ 
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On 26th January 1904 the plaintiff obtained a docroe wliioli 
was defective because infer alia there was no reference to the 
Commissioner and no direction whatever for taliin« account, 
although the decree contemplated an account. 

On 9th August 1904 the plaintiff applied for a decree for 
foreclosure or sale which was refused on the ground that the 
exact amount due to him was not ascertained. 

On the 19th October 1907 the defendants’ ageuits (obtained a 
rule nisi calling upon the plaintiff to show cause why he should 
not pass his accounts as first mortgagee in po.s.sc,s.sion of the 
defendants’ property before the Commissioner for taking 
accounts. 

The rule came on for argument before Davar, .f.j on 21st 
November 1907 who made it ahsoluteO) ordering the plaintiff to 
pass his accounts before the Commissioner. On appeal t'ld.s order 
was set asidet^) by the Appeal Court on 3rd ifarch 1908. 

On the 15th August 1908 the defendants i.ssned a notice to 
the plaintiff on the following terms 

“ Take notice that you are hereby required under section 244 of the Code of 
Civil Procedure to appear in person or by Advocate or Attorney of this Court 
before the sitting Judge in Chambers on the 29th day of Augn.sfc ISiis at li.l 5 
in the forenoon, to show cause why you should not render nti aceouut of monoys 
due and payable to you under the decree nld pas.sed lierein on the 2Ctb dav 
of January 1904 less the value of the stock and stores in hand or the sale, 
proceeds thereof and any sum that may be found on account i,. bo in your 
hands as first mortgagee in possession after deducting from such value or sale- 
proceeds all such charges, expenses and emoluments that you may be mititlud in 
with respect to the mortgaged premises .and tbo working thereof and executo a 
reconveyance of tbe mortgaged premises in Schedule A to the s;iid decree jud 
specified in favour of the 1st defendant Company on making payment of the said 
amount or such further or other order should not be niade or direotkm.^ given 
to this Honoumblo Court may seem proper under section 214 of tbo Civil 
Procedure Code and if need be but not otherwise why issues should not be tried 

hlouS with Suit 

The notice came on for argument on 6th September 1908. 
Kirhpatrich with Setalvad for defendants. 

0) ‘SeegBom. I,.R, J3S0, : 
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Mohrtson^ Advocate-General, with for plaintiff s “-Our 

first preliminary objection is that no notice has been given to ns 
as provided by section 24fS of the Civil Procedure Code. 

Pmb CUBidM. —This point was not taken on the last occasion 
when the plaintiff applied for a week^s adjournment and being a 
purely technical objection may be taken to have been waived. 

Eoherisou Our second preliminary objection is that the 
decree in this case cannot be executed under section 244 of tho 
Civil Procedure Code as it is a decree nui. 

Our third preliminary objection is that the defendants cannot 
apply for execution of this decree* No relief has been granted 
him against anyone. If he claims any relief he must apply to 
the Court under the Transfer of Property Act* 

Kir7cpahick i- ln reply to the second objection the plaintiff 
would remain in possession till the year 1916 and then the 
defendant could not redeem him. 

As to the second objection we say the decree directs the 
plaintiff* to reconvey the property and that is precisely what we 
ask for here. 

We ask to be allowed to raise issues in this matter now, 

Moberlmn i —This application has been misconceived. We refer 
to AjuMia Penhad v. Bakleo 8mgh^^\ Nandram v. Balaji^\ 
Akihmnma Bilee v* Roop Lai Tara Paito Ghoso v. Kamini 

and sections 88, 89 and 91 of the Transfer of Property 

Kirlcpairici submit our procedure in this case is the 

only one wc could adopt. Execution only means enforcetnent of a 
decree ; the Code defines a decree in section 2. This would include 
a decree nisi Section 235 of the Code speaks of decrees 
generally. Of^ sections 260, 261 of the Code and Rule 75 of the 
High Court Rules. We refer to Karim Mahomed Jamal v 
Bajooma We have now served the plaintiff with notice under 
section 248 of the Code. 
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Bohertson Ifc is now suggested for the first time that this 
matter may be treated as a motion in Court under the d ransfer 
of Property Act. This cannot be done. 

[Macleob, J Mr. Kirkpatrick you might move under section 
76 of the Transfer of Property Act.] 

KirhpairieJc We desire such accounts taken as would enable 
us to proceed with the decree. 

Bohertson We submit that to allow the defendants that relief 
would be to reverse the deei-sion of the Appeal Court and thi.s 
Court cannot in these proceedings rectify tire decree of the Appeal 
Court. The case of Karim Mahomed Jamal v. Bajoonud^^ might 
have been cited to the Appeal Court but it has no rekvarmy 
here. 

MacleoDj J.: — This is an application by the first defendant 
Company for the execution of a decree nisi, dated the £Gtii 
January 190-1, passed in this suit which was brought by the 
plaintiff as first mortgagee of the defendant Company, Ihider 
that dehree it was ordered that upon the defendants or any of 
them paying into Court on behalf of the plaintiff, etc. 

There was no provision made in the decree for the way in 
which the account contemplated should he taken. On the 3rd 
December 1907 an order was made by Mr. Ju.stiee Davar 
on a rule taken out by the defendant Company that the plaintiff 
should pass his accounts as first mortgagee in po.sses.sion and 
having regard to all the directions in the decree before the 
Commissioner and the Commissioner was directed to take .sueli 
accounts. This order was not to be enforced for two month.s 
and if the plaintiff within that time filed a suit to establi.sh m 
agreement made by him with the defendant Company on the 
3rd October 1905 the order was to be suspended until that .suit 
was determined. This order was reversed by the Appeal Co u-t® 
on the 3rd March 1903. The defendant Company now say that 
they are anxiousi to redeem the plaintiff-mortgagee but they 
cannot ascertain what amount .should he paid into Court to 
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enable iliein to get a reconveyance o£ the mortgaged property. 
They are ready to pay into Court . any ascertained siim. A 
mortgagor in such a position demands the sympathy of a Court 
of Equity. Unfortunately for the defendant Company the Court 
of Appeal has decided that the omission in the decree to provide 
how the account should be taken was intentional and that the 
decree left it open to the parties to have the account taken and 
settled privately by some person of their nomination; Bhirther 
it appeared to the Appeal Court that an account had been taken 
by a person appointed jointly by the parties with the result that 
a certain sum had been found due by the defendant Company to 
the plaintifi*. 

Under these circumstances I am asked by the defendant Com-, 
pany in execution proceedings to make an order calling upon the 
plaintiff to render an account of moneys due and payable to him 
under the decree nisi passed herein, and to execute a recon- 
veyance of the mortgaged premises in the said decree in favour 
of the defendant Company on making pajunent of the said 
amount. The question at once arises whether there is a decree 
which can be executed. It has been held that an application for 
redemption or foreclosure of a decree nisi is not an application 
in execution under the Civil Procedure Code, but must be made 
-in Court under the Transfer of Property Act ; and that until a 
decree msi is made absolute there is no decree capable of 
execution: Ajmlhia Pershad v, Baldeo SingJiS^^ referred to in 
Nandram v. But it is argued that a decree directing 

accounts to be taken is a decree under section 2 of the Civil 
Procedure Code and can thex'efore be executed. The answer to 
that is that this decree nisi does not direct accounts to be taken. 
While it contemplated an account being taken it was silent on 
the question how that account was to be taken, and the Court 
has declined to modify the decree by inserting such a direction. 

I am asked now in execution-proceedings to order the plaintiff 
to do something which he is not directed to do by the decree. 
That would be out of the question under any circumstances. ' 
There is nothing whatever in the decree nisi which is capable 
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of execution and the application must be dismissed with costs. 
Counsel certified. 

AppUcatim ikmiuei^^ 

Attorneys for plaintiff: — Messrs. 'Bhaislumhef^ Kanga mi 
Girdlwrlal* 

Attorneys for defendant ; — Messrs. MuMa and Mulla, 

w. u w# 


. , Sir 

jEttANaiS 

COWASJI 
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APPELLATE CIVIL 


Before Chief Justice SeoU and Mr. Jmliee Batchelor, 

MADHtJStTBAN PAEYAT styling himself S HANK A RACE A EY A, of 
BHOLKA (original DBii'BNBANT), Appellant, d, SHEl SHAHKAEA’* 
CHARYA SWAMI or SHABABA MATH (oiioiNAL FLAnNfiFr), 

Bssponbent.'^^' . 

Civil Frosedure Code (Act XIV of 1S82), secUoiv ll--^8kanhameharga of 
. Sharada MatkijplainUff-^ Shankar aekarga of Blwlka^ defendant — Dispute 
as io precedoice or privilege lettoeen purely relig lorn fiincHonarks — Juris* 
diction of Civil Courts. 

The plaintiil, Shankaracharya of the Sbarada Mat!), al Dwarka in Ciiijarath, 
sued the defendant, Shankaracharya of the Jyotir Blafch at Bhoika in tha same 
province for (1) a declaration that the defendant was not entitled to the style, 
title and dignities of a Shankaracharya and that he was not entitled to call for or 
receive any offerings from the people in Gujarath in his assumed capacity of a 
Shankaracharya of the Jyotir Math or a branch of that Alath j (2) for an account 
of the money received by the defendant as a Shankaracharya in Hujamth with 
a decree for payment to the plaintiff of the sum found to have been so recaived 
by the defendant ; and (3) for an injunction restraining the defendant from 
styling himself a Shankaracharya in Gujarath and from claiming and receiving 
offerings in Gujarath as Shankaracharya of the Jyotir Math or a braueh of 
that Math. 

The lower Court made a declaration that the defendant was not entitled to 
himself a Shankaracharya of the Jyotir Math or of a branch of it at 
Dholka and an injunction against the defendant so styling himself and, claim* 
Sng or receiving offerings. \'The claim for an account and recovery of offerings 


Jlovsmher IL 


^ f irstAppM No, U oi 1907, 


VOL. Uxnt] 


bombax 

HeMf dismissing tlie suit, that to decide disputes as to precedence or pri.. 
vilego between purely religious funetionaries is no part of the business of the 
Civil Courts, nor will they grant iiijanctioas'to prevent preachers from praacMng 
where they like tinder any title they please provided no office or property is 
disturbed or interfered with. 

For interference with mere dignity no suit can be maintained. 

For voluntary offerings receivod no suit will lie. 

Sn SmJeur Bkarti Swami r, Sidlia Lmga^ak CharantWi v. 

Gangapai^), s,nd. EamaY, Shhram 

Boater V. DodswortU^)» followed. 

First appeal against tlie decision o£ Ohandulal Mathuradas, First 
Class Subordinate Judge of Ahmedabad, in Suit No. 640 of 1901. 

The plaintiff, a Shankaracharya of the Sharada Math at Dwarka 
in Gujaratli, sued (1) for a declaration that the defendant was 
not entitled to the style, title and dignities of a Shankaracharya 
and that he was not entitled to call for or receive any offerings 
from the people of Ahmedabad and other places in Gujarath 
either in his assumed capacity of a Shankaracharya or of 
Shankaracharya of the Jyotir Math or of a branch of the Jyotir 
Math at Badrinath ; (2) for a true and correct account of the 
proceeds that the defendant might have received during his 
sojourn at places mentioned in the plaint by virtue of his 
assumed. capacity of a Shankaracharya; and (3) for a perpetual 
injunction restraining the defendant from styling himself a 
Shankaracharya in Gujarath as also from claiming or receiving 
offerings from the people of Ahmedabad and other places in 
Gujarath as a Shankaracharya or as a Shankaracharya of the 
Jyotir Math, or of a branch of the Jyotir Math of Badrinath. 

The plaintiff alleged that he was the present occupant of the 
(seat) of Shri Shankaracharya at Dwarka in Gujarath 
called the Sharada Math, which was one of the four sees 
originally established in four directions by the well known and 
illustrious Shankaracharya, the restorer of the Vedic religion on 
the Advaita system of philosophy. The four sees so established 
were styled ■ (1) the Jyotir Math, (2) the Govardhan Math, 


CD (1843) 3 Moo. I. A. 198* 
m (1878) 2 Bom. 476* 


(3) (1882) 6 Bom. 116. 

(4) (1796) 6 Ik B. 681. ' 
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(3) tbe Sharada Math, and (4) the Shringeri Math. Tlie first was 
situate in the Hiraalayas in Northern India, the second at Puri 
in Cuttack in Eastern India, the third at Dwarka in Western 
India, and the fourth at Shringeri in Southern India. Each 
the said four Maths was given exclusive jurisdiction over the 
provinces surrounding it and the Shankaracharya of the respective 
Maths was enjoined to minister to the spiritual, theological, 
religious and social wants of the congregations within his juris- 
diction and he was invested with the exclusive right to the 
status, style and position of a Shankaracharya as also the right 
as such to call for and receive pecuniary and other offerings from 
the people under his charge. The plaintiff duly and lawfully 
succeeded to the Gadi of the Sharada Math at Dwarka in 1901 
and thus he became entitled to and had been in enjoyment 
of the said status, style and position of a Shankaracharya and 
to all the rights, titles, privileges and dignities as aforesaid 
appurtenant to the of the Sharada Math which possessed 
exclusive jurisdiction over Catch, Kathiawar, Gujarath and other 
districts in Western India. The line of succession to the (Jadi 
of Shankaracharya of the Jyotir Math at Badrinath had long 
become extinct and it was universally recogniised that any law- 
fully constituted Shankaracharya of that Math was not in 
existence. Notwithstanding this circumstance the defendant 
fraudulently assumed the title of Shankaracharya and was falsely 
alleging that his so-called Math at Dholka was a branch of the 
Jyotir Math at Badrinath. Under his assumed title he called 
for and received pecuniary and other offerings from people at 
several places in Gujarath which was exclusively within the 
jurisdiction of the, plaintiff to the serious detriment of the 
plaintiffs revenue and in derogation of his status, stylo and 
dignity as Shankaracharya and as occupant of the Gadi of the 
Sharada Math. The defendant was repeatedly warned to desist 
from arrogating to himself the title of Shankaracharya of the 
Jyotir Math or* a 'branch of that Math in Umreth, Dholka, 

■ Nadiad, Matar, Mehmadabad, SatkheJ, Ahmedabad and other 
■ ' places in Gujarath and from collecting offerings from the people 
at said places bnt.be failed to dO' so, and failure gave to the 
plaintiff the cause of action for the suit. 
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Tbe defendant denied the plaintiffs status as Shankaracharya 
of the Sharada Math and contended that the plaintiff had no 
right to the style* position and dignities of a Shankameharya 
and was therefore not entitled to the injunction sought for against 
the defendant, that the plaintiffs suit for the establishment of 
his right to the mere enjoyment of the dignities and position of 
a Shankaracharya was unsustainable in law, that the plaintiffs 
prayer that the defendant should be enjoined not to receive 
offerings from the people of Gujarath could not be entertained 
because the whole of Gujarath was not within the jurisdiction of 
the Court, that the Sharada Math and the Jyotir Math were two 
different Maths, there was no relation between them and it was 
not pretended that there w^as any other Shankaracharya of the 
latter Math, that the plaintiff was not entitled to call for an 
account of the voluntary offerings made to him as Shankara-*^ 
charya of the Jyotir Math, that centuries ago, disputes having 
arisen between a former Shankaracharya of the Jyotir Math at 
Badrinath and the ruling authorities of that place, the then 
Shankaracharya left the Math enjoining his disciples not to 
reside in that Math thereafter, therefore the Shankaracharyas of 
that Math did not thereafter permanently live in the Math but 
they went about in Gujarath and other parts of India for the 
purpose of imparting religious instruction and the people 
believed that they were Shankaracharyas of that Math, that the 
Math was therefore not extinct and the ascendant preceptors of 
the defendant were always treated and respected as Shankara* 
charyas of the Jyotir Math and they established branches of that 
Math at several places in Gujarath, that the defendant and his 
preceptors were acknowledged as Shankaracharyas by several 
ruling Chiefs in Gujarath and even by the British Government 
which gave them licenses to carry arms, that the defendant and 
his preceptors had been preaching in Gujarath and other places 
and had been receiving offerings from the residents of those 
places for several years without any objection on the part of the 
plaintiff and his predecessors and so the plaintiff^s claim was 
time-barred, that the territorial limits of the Maths being not 
fixed, the plaintiff was not entitled to claim exclusive jurisdic- 
tion to preachAad collect offerings -in Gujarath and that the 
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plaintiff and his predecessors travelled ont of Gujarath and 
received offerings within the territorial limits of the jurisdictions 
of the other Maths and that if the defendant and his preceptors 
did the same in Gujarath, the plaintiff suffered no injury and was 
not entitled to claim damages and injunction. 

The Subordinate Judge found that his Court had jurisdiction 
to try the suit so far as it referred to the district of Ahmedahad 
and the people residing in that district ; that the plaintiff was 
the lawfully appointed Shanlcaraeharya of the Sharada Math of 
Dwarka and being the present Shankaraeharya of that Math, 
he was entitled to bring the present suit ; that the Jyotir Math 
of Badrinath had been without a Shankracharya for more than 
a century and there could be no branch of it in Dholka according 
to the rules laid down or intended to be laid down by the 
founder of that Math and the defendant was not a Shankara- 
charya of that Math or a branch of that Math ; that the defend- 
ant could not found a branch or branches of the Jyotir Math at 
Dholka or any other place in the Ahmedahad District and he 
was not entitled to go round as a Shankaraeharya of the Jyotir 
Math or of the Dholka branch of it for offerings in places witltin 
the limits of the jurisdiction of the Court and to collect such 
offerings from people residing therein as such Shankaraeharya j 
that the claim was in time ; and that the plaintiff' could not sue 
for an account and could not recover those offerings or their 
value which had been voluntarily made to the defendant. The 
Subordinate Judge, therefore, passed the following decree : — 

I therefore declare that the defendant is not entitled to call himself a 
Shankaraeharya of the Jyotir Math of Badrinath or of a branch of it at Dholka 
and to claim or receive any offerings from the people of the Judicial District of 
Ahmedahad in his assumed capacity of a Shankaraeharya of tho Jyotir Alath 
of Badrinath or of the so-called branch of it at Dholka and that he do restrain 
; himself from calling himself as Shankaraeharya of the Jyotir Math or of the so- 
called branch of it at Dholka and from claiming or receiving such offerings from 
the people of the district of Ahmedahad as such Shankaraeharya of the ,Jy«tir 
Math or of the so-called branch of it at Dholka. The rest of the plaintiff’s 
claim is disallowed hereby. 

The defendant appealed. 

C. N. TMlcore (with Q. N, TMkore) appeared for the appellant 
(defendant) i—Sectien 21 of Bombay Begulation II of 1827 
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provides that no interference by Courts of law in caste questions 
is warranted* The plaintiff^s suit is a caste question within the 
meaning of the Eegulatioii and hence is not maintainable. ■ The 
plaintiff calls himself a Shankaracharya of a Math called the 
Sharada Math at Dwarka. The defendant is a Shankaracharya 
of the Jjotir Math which has its branch at Dholka* The 
followers of the religion propounded by the original Shankara- 
charya constitute a sect some of whom may attach themselves 
to the plaintiff as one of the successors of the original 
while some may bo devoted to the defendant who is another 
successor^ while others may be attached to both. In the present 
suit the plaintiff has opened up the question of the right of 
devotees to attach themselves to the Gum to whom they feel 
themselves drawn. This right is purely a religious right 
involving the internal autonomy of the members of the sect or 
caste in matters religious. Such a right could not bo rendered 
the subject of litigation in a Court of law* The term caste in the 
Regulation is not restricted to caste as used in a strictly limited 
' sense. It has been held that the term is not necessarily confined 
even to the Hindus: AM'til Kcictir \\ The followers 

of the religion of Shankaracharya are therefore clearly included 
within the definition of the term. The circumstance of offerings 
being occasionally made to the religious head will not avail to 
take the casvo out of the category of caste questions. The 
principle of the Regulation is followed in other provinces* 
lloodunnwi w Damoochir^h The prohibition contained in the 
Regalation is held applicable to numerous cases in some of which 
the emoluments were in the nature of fixed periodical fees. See 
also Shanhara v. llamna^'^\ Murari v. Snlja^^\ Vayarcm Ilargovcm 
V, JetJiahlicit Ijahfmiram^^^ Mtirar Baya v. Nagria Gmmliia^^'^. 
The Regulation is, therefore^ very clearly a bar to the maintenance 
of the present suit. 

Next we contend that, even apart from the Regulation, the 
suit is not one of a civil nature and is therefore beyond the 
cognizance of Civil Courts. No straining of language can bring 

(1) (1895) 20 Bom. 190. C^) (1883) 6 Bom. ^25. 

(2) (m2) 1 Hay 365. (5) (1895) SO Bom, 78^1. 

W (1877) 2 Bom. 470 at pp;"472, 473* (^) (1869) 0 Bom. H, 0. B., A. 0. 1. 1 7. 

B 2036 —^ 


1008 . 


Mjjohu* 

SVnAB* 

PlBTAf 

Shbi 

Shahkaba* 

OHARTA* • ' 


284 


1908 , 


Mabhit^ , 
suBAjr 
Paevat ' 

IS, 

S.H'sr 

ShATOAEA“ 

CPABTA. 


THl INDIAN LAW EBPORTS. ■ (VOL. XXXIIl. 


the present suit within the description of suits referred to in the 
explanation to section 11 of the Civil Procedure Ooi.ie of 1882 
as being of a civil nature. What the plaiatift’ claims is a 
declaration that the defendant is not entitled to the style^ title 
and dignities of a Shankaraeharya and a further declaration 
that the defendant is not entitled to collect offerings in lua 
assumed capacity of a Shankaraeharya or of a Shanlcara- 
charya of the Jyotir Math or of its branch at Dholka. The 
other reliefs claimed are either subsidiary to the above or are 
merely consequential. No objection is taken to the defendant’s 
collecting offerings without calling himself a Shankaraeharya. 
Such a claim could not have been made by the plaintiff in the 
absence of any grant from the Crown; certainly not in the 
absence of a grant from the original Shankaraeharya. The suit 
therefore, reisolves itself into a suit in re.speet of .style, title and 
dignities. In Sri Sunhir Bharti Sioami v. Sidka Liufjmj^h 
Clia,ranti'y> the Privy Council doubted whether an action could 
be maintained in a Civil Court by the grantee of a dignity from 
the Crown against a person who without a grant would nssiinifi 
the like dignity. On remand the High Court of Bombay held 
that such an action could not bo maintained. See also Shaul-am 
V. Tn the present ease there is even no allegation of a 

grant. Besides, the name or title of Shankaraeharya has not 
been letdown as a heritage by the original Gnm ; Ghose^s Hindu 
Law, p. 784 (2ncl edn.). The suit is, therefore, dearly not 
inaintainable as being one brought to vindicate a right to mere 
dignity : San^apa v. Qmigttpa'^\ 

The office of the Shankaraeharya of the Sharada Math at 
Dwarka has nothing to do with the right to assume the title 
a Shankaraeharya within particular limits. Even if the ri^dit 
t^this ffignity be assumed to be in any way connected with 'the 
office at D warka, that circumstance makes no difference : Bama v 


Theoffice ifit is called one, of Shankaraeharya consists, strictlv 
speaking, of the right to exercise moral and spiritual supervision 


(184i) 3 Mco, I. A, 1£8 et p, 217. 
® US77) 2 Boa. 470. 


(3) (1878) 2 Bom. 170. 

;W) (1883) 6 Bom, 110 at p. 131, 
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over the followers of the original O'uru. No suit could lie 
for the enforcement of claims appurtenant to such an office: 
TMappda 0/imiu y* Yenhata CharM^h 

The suit is in effect to compel a particular kind of religious 
observance from certain people which being an obligation of a 
moral kind is not enforceable ; SCrman Sadagopa v. Krhtna 
Tatachariijar^^h The circumstance of pecuniary presents being 
received by the occupant of the office hardly makes any difference, 
as these are not any fixed and certain emoluments attached to 
any office but are voluntary offerings in the nature of fluc- 
tuating gratuities: Bogter v. JDodsworfM^^, MtiJiammai Yusstih v* 
Sagacl J/imed^'^\ Tkolappala Gkarlu v. Yeiihata Charln^^^ Naraya^ 
Tithe Parah v. Krishnaji Sadashiv^^K 

It is not alleged that the defendant ever moved about calling 
himself Shankaracharya oE the Sharada Math. No fees are 
claimable as of right by any Shankaracharya from his followers 
within any given area* The plaintiff^s office, being confined to 
duties of a moral and spiritual kind, is in no way interfered with 
by the defendant's claiming similar functions in a distinct 
capacity. No cause of aetio'n can accrue under such circum- 
stances to the plaintiff. 

The cases relied on by the Suboi’clinate Judge are not on all 
fours and are clearly distinguishable. In none of them a claim to 
mere dignities was made. The oi Gursmgaga v. Tamana^^^ 
was a case in which there was a contest in respect of fees 
claimable as of right by the plaintiff in virtue of the office he 
was holding. In Sagad HasJihti Sihel) y. there was 

direct interference with the exclusive right to perform the duties 
and enjoy the privileges specifically appertainijig to the office of 
the Vatanclar Kazi and Khalif of Gadag, which was held by the 
plaintiff. In Srinivasa v* Tirmengadd^'^ it is expressly stated 
that, whei'e the claim is for a mere dignity or for damages 
caused by loss of voluntary offerings, no relief can be given. In 

(1) (1895) 19 Mad. 62 at p. 64, (S) (1885) 10 Bom. 233. 

m (XS63) 1 Mad. H. C. E, SOI. (6) {1891) 16 Bom. 281* 

m (1796) 6 T. E. 681. (7) (1888) U Bom. 429, 

(i) (1861) I Bom. H. C. R*, App. xTiii, pp. (8) (1888) 11 Mad. 450, 

XSXT, xx&vi, ' ' . 
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Sri Sadagopa Ramanuja Pedda v. Sri MaJiant Rama Kigore 
JDosgJee’-^^ relief was granted as the defendant’s action amounted 
to an attempt to deceiTO by misrep resentation implied in the use 
of the word “ vegayre.” 

We further contend that no exclusive riglit to assume the title 
of Shankaraebarya and to receive the oflerings in that ca[iaciiy 
has been proved by the plaintiff. The onus on this jioint wus on 
the plaintiff. No work proved to have been written by the 
original Shankaracharya himself confers or refers to such right. 
The works of Anandgiri, Madhav and other atithorilative bio- 
graphers of Shankaracharya’s life prove the ali.«eneti of such 
a right. Aiyar mentions no such right as having e.vistcd. 
Mathamnaya, on which , the plaintiff relies^ is not a work of 
Shankaracharya and could not have conic down from him. 

It is extremely unlikely that limits W'ould ho fixed by one wlio 
was himself an itinerant preacher and who wanted to spread 
his own religion. 1£ Sangasis could go everywhere, then why 
not the head of the Sanpasis ? ISfo right as such to receive gifts 
had accrued to Shankaracharya and he could not hand it down, 
fixing limits for the exercise of the right. Difl'erent Vedas, God.! 
and Goddesses having been assigned to each principal Math and 
the followers having the liberty to elect cither in all the parts 
of India, the fixing of territorial limits would be absurd and 
anomalous. In no analogous institution do we find such limits 
fixed. The fixing of territorial limits would be inconsistent with 
an increase in the number of the Maths. The Maths have un- 
doubtedly increased numerically : Sri Suuhtr B/iarii Steam v. 
Sidha Lingayal CJiaranti^^^ , Ghose’s Hindu Law, p. 778 {2nd 
edn.). People of the Sbringeri Math have been going to the 
remotest corners of India : Hunter’s Imperial Qasetteer, Vol. SIII, 
page 79. A branch Math has grown up at Sankeshvar : Bomlag 
Gaeeiker, Vol. 21, pp. 601 and 602. 

B. A. Khare (with U. K. THvedi) appeared for the re.spondetit 
(plaintifi) : — ^Therp is conclusive evidence in the case to show 
that the defendant is not entitled to the style, title and dig«itie.s 
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of a Shank aracliarya of the Jyotir Math, For several hundred 
years past there has been no Shankaracharya on the gadi of 
the Jyotir Math and the afiairs of that gadi are in the hands 
of a Brahmin* The defendant cannot trace his descent from 
any actual occupier of the gadi* One is entitled to be called 
a. Shankaracharya only if he occupies one of the four gadis 
founded by the original Shankaracharya. The four seats were 
endowed with separate and exclusive jurisdictions^ the extent 
of which has been set forth in the Mathamnaya, 

The jurisdictions being exclusive^ the defendant, even if he be 
a genuine Shankaracharya, has no right to establish himself in 
Gujarath which is within the jurisdiction of the plaintiff. All 
plaintiff’s witnesses and several of defendant's witnesses admit 
that Gujarath is within the jurisdiction of the plaintiff’s Sharada 
Math. 

The defendant's predecessors in title established themselves at 
Dholka so recently as 1873. Since that time to this their rights 
have been repeatedly challenged in Civil Courts and they have 
failed to establish those rights. 

Shankaracha^ya^s is a high religious office with ’§?^<25^judicial 
functions on questions of religion, law and ritual in the Hindu 
society, and the organization of the four Maths with exclusive 
jurisdictions was necessary to prevent conflicts of authority and 
jurisdiction. 

The question has to be looked to from the standpoint of a 
Hindu sovereign. Would a Hindu sovereign tolerate an 
imposter and allow him to feign the office and dignities of 

Shankaracharya ! 

The plaintiff has cause of action as the office is instituted for 
public benefit. Although the emoluments consist of merely 
voluntary gifts the plaintiff has a cause of action because 
according to the rules of ascetic life admitted by the defendant 
no Sangad can accept a pecuniary gift unless he is a Shankar- 
aciiarya. The defendant himself admits that nobody would give 
him any gift if he did not style himself Shankaracharya. The 
defendant being not entitled to the style and privileges of 
Shankaracharya, his act in assuming the same is fraudulent and 
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wrongful, and the cause of action so accrued to the plaintiff*, he 
being the rightful claimant of the privileges of Shankaracharya 
in Qujarath. We do not, however, press the claim for damages, 
but we maintain that the decision of the lower Court as to the 
other relief, declarations and injunction is correct, and as given 
by a Hindu Judge of high learning and experieiico is entitled to 


great weight. 


Scott, 0 . J. The plaintiff brought tiiis suit for a declaration 
that the defendant is not entitled to the style, title and dignities 
of a Shankaracharya and that he is not entitled to call for or 
receive any offerings from the people of Ahmedabad and other 
places in Gujarath either in his assumed capacity of a Shankar- 
acharya or of a Shankaracharya of the Jyotir Math or of a branch 
of that Math ; for an account of the money received by the 
defendant as a Shankaracharya in Gujarath with a decree for 
payment to the plaintiff of the sum found to have been so received 


by the defendant, and for an injunction restraining the defend- 



ant from styling himself a Shankaracharya in Gujarath and from 
claiming or receiving offerings in Gujarath as a Shankaracharya 
or as a Shankaracharya of the Jyotir Math or of a brancli of the 
Jyotir Math of Badrinath. The Subordinate Judge made a 
declaration that the defendant is not entitled to call himself a 
Shankaracharya of the Jyotir Math of Badrinath or of a branch of 
it at Dholka and to claim or receive any offerings from the people 
of the Judicial District of Ahmedabad in his assumed capacity 
of a- Shankaracharya of the Jyotir Math of Badrinath or of the 
so-called branch of it at Dholka j and an injunction against the 
defendant so styling himself and claiming or receiving offering.^. 
He held, however, that the claim for an account and recovery of 
offerings received by the defendant was unsustainable, m the 
offerings might or might not have been made to the plaintiff, 
Erom the decree of the Subordinate Judge the defendant has 
• appealed to this Court. 

It is not disputed that the religious reformer Shankar, about 
:: century A^ established four Maths or Monasteries for 

^nyasis or Ascetics in the ; Hprth, South, East and West of 
India, namely, the Jyotir Abth at Badrinath in the Himalayas, 
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the Shringeri Math in Southern India, the Sharada Math at 
Dwarka in Gujarath and the Qovardhan Math at Piari in 
Cuttack. 

The name Shankaracharya, xvhich means Hhs preceptor 
Shaxikar/ properly belongs to the reformer Shankar alone^ but 
after his death some of his leading followers appear to have 
adopted the name as a title, probably, as Mr, Ghose in his work 
on Hindu Law (p. 784?) suggests^ because they thought them- 
selves incarnations of the reformer. 

The doctrines of Shankar having obtained a permanent f oot^. . 
iiig in India there naturally arose in the course of centuries 
other preachers besides the Mohunts of the original Maths who 
claimed to be incarnations of the founder and established new 
Maths in his honour. On the other hand, the original Maths did 
not continuously preserve their early prestige. Thus we find the 
Mohunt or head of the Shringeri Math writing in Shake 1774 
(A. D. 1852) to the Mohunt of the Sharada Math a letter 
(exhibit 883) in whieli he thought it necessary to make a state- 
ment of the conventional practice bearing in mind the disrespect 
with which it is treated in the present generation/^ He relates 
how the Acharjas of the Govardhan and Jyotir Maths degraded 
themselves to the position of Gosainsaiid thus these two Maths 
remained without any Acharya although the Govardhan Math 
was subsequently revived by a Sanyasi from Gougak Nakhal. 
He describes how Sanyasis of the Shringeri Math have esta- 
blished Maths and set themselves up falsely as independent 
Acharjas and he combats the doctrine that any branch Maths 
can exist. He then proposes that certain areas should again be ' 
recognized as the territories of the respective Maths. We note 
from the report in 3 Moore^s Indian Appeals, p, 199^ that it was 
proved or alleged in the case of Sri Smihur BJiarti. Swami v. 
Sidka Lingmjah Chamn0^'^ that the Shringeri savasthan had by 
1835 A, D, been divided into five or six Maths, the Swamis of each 
of whieli claimed equal privileges as successors of Shankar, 

It is claimed on behalf of the defendant that his predecessor , 
in 1872 established or re-established the Jyotir Math at Dholka. 
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This was not the first time that rival Shankaracharyaa had 
appeared ia Gujarath ; thus the witness Maneklal Keshowkl 
(exhibit 211) states that in Gujarath before Raj Rajeshwaranaud, 
the defendant’s predecessor, two other Shaiilcaracharyas had 
come but as they proved to be false they went away. 

The establishment of the Math at Dholka followed by visita- 
tions and preaching bj'’ its Mohunt in various parts of Gujarath 
caused dissension amongst the Smart Brahmins, particularly at 
Sidhpur, and soon aroused opposition from the Mohunt of the 
Sharada Math. 

The opposition was based upon practical as well as sentimental 
grounds, for it is customary for a successful preacher to receive 
money offerings from his admirers, and the attraction of followers 
to the Dholka Mohunt involved the withdrawal of pi’obablo or 
possible donors of offerings from the Dwarka Mohunt, In order 
to put a stop to the competition of the Dholka Mohunt the plaint- 
iff in 1887 with the concurrence of his preceptor the then Mohunt 
of the Dwarka Math filed a criminal complaint at Sidhpur 
against Raj Eajeshwaranand, the then head of the Dholka Math, 
charging him with cheating by personating the Shankaraeliarya 
of the Jyotir Math. This complaint vras dismissed and three 
other complaints of a similar nature brouglit against Raj Rajesh- 
waranand by Brahmin followers of the Dwarka Mohunt suffi.-red 
the same fate. 

The present suit is the first attempt made in a Civil Court to 
challenge the right of the occupant of the Dholka Math to preac'h 
as a Shankaracharya in Gujarath. 

It is contended on the plaintiff’s behalf that he has, ttrangi:- 
out that part of India where Gujarathi is spoken, the oxdu'h-p 
privilege of preaching as a Shankaracharya and roeeiviii;.-, the 
offerings of the foilowei-s of Shankar. This contention is ba-f.-.l 
upon passages in certain versions of the Mathamnaya or tradi- 
tional precepts of the Maths produced by some of the 111.111)1111% 
witnesses. 

There is no authoritative version of the Mathamnaya an l wit- 
nesses for the defendant have produced other versions of it 
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wHcli diflfer in material particulars from those relied upon by 
the plaintiC Thus^ the plaintiff^ sV versions after prescribing 
certain territorial limits for each Math contain the following 
precepts (see exhibit '3S5, paragraphs 25 and 26) ; The head 
preceptors siioiiid never enter into each other^s territorieSjj that 
is: the rule. Good, rules 'would be violated by ■ transgress.ioii of 
.'the,: boundaries. It. gives rise .to an. abode of. quarrels;: one 
.'..should .avoid 

The defendant's versions do not contain these precepts nor 
any definition of territorial limits. It is not argued that the 
Mathanmaya was composed by Shankar himself and a learned 
witness for the plaintiff, Anandshankar Bapubhai, says that he has 
not read any work of the first Shankar in which he has defined 
the territories of the Maths. If there ever was any strict reserva- 
tion of areas for the Mohiiiits of the different Maths certain facts 
proved in the case indicate that the reservation has long been 
disregarded. ThuS; in recent times the Mohunt of the Shringeri 
Math and the deputy ox the Mohunt of the Govardhan Math 
have visited Gujarath and taken offerings from their admirers 
while the plaiiitiff^s predecessor visited Mathura and Benares 
and received offerings in those places. Again, when Raj Hajesh- 
waranand, the dofeiiclanus predecessor, came to Sidlipiir in 
Gujarath as a Shaokaracharya it is on record that the plaintiff 
who was then a disciple of the Mohunt of the Sharada Math 
..m.ade.axaentalobeis.a.iicemhivS.li.onour.- 

It. is clear fro III the above 'references to the evidence that .the 
plaintiff has not succeeded in proving any exclusive and 
unbroken customary privilege for himself and his predecessors to 
preach and receive oflerings as Shankaracharya in Gujarath. 
But, even if he had succeeded in discharging this burden, his suit 
would still fail, unless he could show that his claim was of a 
civil nature such as the Court will entertain : see Civil Procedure 
Code, section 11, 

To decide disputes as to precedence or privilege between 
purely religious functionaries is no part of the business of the 
Civil Courts, nor 'will they grant injunctions to prevent preachers 
from preaching where they like under any title, they please, 
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provided bo office or property is disturbed or interfered with, Tlie 
Subordinate Judge has treated the case as one of disturbance 
of an office^ namely, the office of xMoIiiiiifc, of the,,,, ,, BUarada,,,,, 
Math^ although his decree is to restrain the ilefoiidarili froiri 
styling himself Shankavachaiya of the elyotir iiath and from 
claiming or receiving offerings in that capacifcyt ftero tlioro 
is clearly a confusion of ideas. The ofiico «>f Mohiiiit ol; the 
Sharada Math is in no way eadangcrod by the dciuiidajit'’N 
action in claiming to be a Shankaracharya of tlie Jyotir x\!afc!i, 
nor are voluntary off erings made to Siiankarachaiyas in ^bijarath 
fees claimable as of right by the holder of the plaintiff's oilice, 
The office, its property and appurtenant fees remain absolutely 
• unaffected by the defendant’s action. The defendarit has irjvor 
tried to represent himself or pass himself off as the Mmluini of 
the Sharada M-ath. The conehision arrived at by the Subor- 
dinate Judge that the defendant was not truly the Shankaraeliojya 
of the Jyotir Math could not help the plaiatirffs ca-^e, liYcn if 
-assume that conclusion to be coiTect it, was irrcdevaiit, for if the 
.had an exclusive p^ivileg^3. of pin3aching;whicli could be 
enforced in a Civil Court, 'it eoulcl not matter what the real 
status of the defendant might be^ while if he had no such privilege 
his suit must fail. The appearance of the defendant an^l his 
predecessors as Shankaracharyas in Giijaratli may have aifect^.Nl 
the prestige as preachers.' of the heads of theoSharada .Math',. but : 
for interference with a mere dignity no suit can bo maintainod * 
see per Lord Campbell in Sri Bnuhur Bliarli Swnml \\ Sid'ka 
iingayoih GhafanU^^\ Bmgapa Gcmgam^^ Bama \\ 
Their appearance^ may also, by attracting offer- 
ings to themselves, have reduced the sums which would Iiave 
been received by the Sharada Moliunts as voluntary offerings; 
but for voluntary offerings received no suit will liemsoi? 
Bogier v. DodsmorCld^h Oa this ground the 8iihommm J'm.Igi} 

^ seems to have refused an aecoiiiit though he inconsistently 
granted an injunction to restrain the receipt of further (Mmivyk 






(1) (18i3) 3 Moo. I, i. 198 at p, S17, 
® a878)2Botn. 476; , 


W (1882)0 Bom. IKi. 
W (1796) 6 T.R, 083 . 
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For the above reasons we hold that this suit is not maintain- 
able. We allow the appeal set aside the decree^ and dismiss the 
suit with costs throughout on the plaintiff. 

Cross-objections dismissed with costs. 

Decree reversed. 

0. B. E. 

APPELLATE CIVIL. 

Before Gldef Justice BcoU and Mr, Justice Batchelor. 
rBMABAI EOM MAYGESHRAV ahd aistotheb (omaiNAL PLAmfiFFs)y 

ArpKLLAJSTTs, V. YITHAL VASUDE V aitd othebs (okiginal Defetoahts), Uovemher 19* 

EESPOKDENTS/a' 

Civil Procedure Code {Act XIV of 1SS2), section 28 — Lands situate at 
differed villages and in gyossesslon of different persons t^idcr different 
titles — One suit to recover possession of the lands— Misjomder of parties or . 

cemses of action— Interlocutory judgments against different defendants— ' 

Final jiklgmeut for pjossession to he reserved till the conclusion of the 
trial. 

Tho plaiiifcilf, one of the reversionary heirs, sued to recover possession o£ a 
moiety o£ certain lands y/iiich wore situate at dift’oreiit villages and in possession 
of different persons who ^vere alienees by sale, mortgage or lease iVom the 
widow of the last male lioidor. In the lower Courts the suit was dismissed for 
misjoiadcr of parties or casiscs of action. 

Held, on second appeal, that though the lands wore situate in several different 
viilag'oSs provided the venue for tlio trial is the same, the right of the plaintiff 
to have her claim tried in one suit is the same as if the diffc cut holdings were 
all in the same villa-ge. It is never any bar to a suit in ejectment that many 
persons are in possession. Tlie only possible objections were on the ground of 
inconvenience. The dihiciiltics arising from variety of defences can be cured 
by the successive trial of the issues separately affecting different dofondants* 

Following the English pnictice inteiiocutory judgments may, if the plaintiff ' , ‘/i 

snececds, be given against different defendants as their cases are disposed of, 
dual judgment for possession of the whole property being reserved till the 
conclusion of the trial of the whole ease, 

Ishan CIntnder Ilazra v. Barnes war MondoW^) and Ntmdo Ktmar Washer 
approved. 

Second 1006. , / : ’ 
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Smui Ohetti V. Ammani Aohyi^), Ydsiideva BlimibhitgU’ x» Ifuimdi \ 
Narna][)ai(M, Mahomed'^. Krishnani^) iind Ym'Yjii v. Mahmd 

referred to. 

■ y .Maehar Bh&j Vaija.r, Bai Mctt/wre{^)^ dkihv^m^ 

Second appeal against the decision of C« 0» Eoyd^ District 
Judge of Kanara, dismissing an appeal against ilie decrees of 

E. E. Gangolli^, First Class Suhordinato Judge of Karwar. 

The plaintiff Annapnriiahai sued to recover possession of an 
equal half share in the properties specified in tlie schedule 
annexed to the plaint and mesne profits of the said sluire for tlie 
■years 1900, 1901 and 1902. It was alleged in the plaint tLat 
the plaintiff, defendant 24 Lakslnnibai,, aiid Radhabai^ deceased, 
were the daughters-- of Mangesh M angba, 'who died leaving 
no sons. After his death, his widow Parvatibai enjoyed the 
' properties till her death which took place on the SOfch J uly If 00* 
Since then the plaintiff and defendant 24 became eatiticil to tlio 
■'properties in two. equal shares as heirs, their sister RafJhabi;ii 
having died during their niother^s life-time. Defendants 
asserted title to 'the said properties on the ground that the 
plaintiffs mother .had sold, mortgaged or let the lands on 
(perpetual lease) to them, but the said transactions bccaiuc 
'invalid after the death of their mother, therefore they Blioiihl l)e 
set aside. The' 'plaintiff and defendant 24 had iu the year 1900 
obtained a declaratory decree to the effect that the plaintiff, 
defendant 24. and their sister Eadliabai, who was then alive, were 
entitled to the properties held by the defendants and tliat tho 
alienations made in their favour by the deceased i\u*vafciliai 
could not affect the title of the plariitiff and her sisiers after 
..the death of ^ their - mother - Parvatibai. Defendant 25 'was the 
transferee of the- right, title and interest of dcfericlaiit 24. 
Defendants 1-— 28 refused to give up the plaintiffs share in t!ic 
properties though they were called upon to do so, Iieiice fclic 
present vsuit. 

■ Defendants 1~23 claimed to liold the properties as nrort- 
gagees, purchasers mmulgeni tenants under the phiiatiif’s mother 

a) (1873) 7 Mad. H, C. E. 260 . 


(S) (1887) 11 Mud 
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Parvatibai and contested the claim on the grotind of limitation 
and mi>sjoinder of parties or causes of action. 

Defendant 24 answered that though she had 'transferred her 
half share to defendant 25^ the transfer was fraudulent and 
without consideration^ therefore, it should be set aside and her 
-share . 'should be given to her. ' . " 

Defendant 25 asserted his title under the deed of transfer 
passed to him by defendant 24 on the 8th December 1891. 

The Subordinate Judge raised in all fifteen issues, but he 
found on issues 6, 7 and 15 only. His findings on those issues 

.■were .■. 

(6) The claim was within time. 

(7) The suit was bad for misjoinder of parties or causes of 
action. 

(15) The plaintiff was not entitled to any relief* 

The Subordinate Judge therefore dismissed the suit* The 
following is an extract from bis judgment :~ 

Issues 6i 7 and These issaes are the most important ones in this case, 
and go to the root of the piaiiitifl’s claim. The property described in' the plaint 
admittedly belonged to the plaintiif^s deceased father Mangesh alias Mangba 
bln Diilba Bhenvi. He died in the year 1852, leaving a widow Parvatibai alias 
Manakbai and 2 sons, Snbraja and Piindi alias Pnndlik. Snbraya died in the 
year 1853 or ISod, leaving a widow Mathura. ^ Mathura died in the year 
1869 or 1870. Parvati died on the 30th July 1900. Exhibits 4, 5, 6 and 7 
show thill Pundlik was adopted by Eaghunath Krishna Shenvi, a brother of the 
deceased Par vat iba i. It is in evidence that Pundlik too died some years ago, 
though the exact year of his death cannot be ascertained. Although the 
plaintiti ingeniously describes this claim as a suit for partition, yet it is 
evident that her intention is to obtain a declaratory decree that the several 
alienations made by her mother to many of the defendants in this case 
are invalid against her after her mother’s death. 

Tho suit as framed is not maintainable, as it includes within it several distinct 
causes of; action which could not be joined together in the same suit — Kaoliar 
Blioj Vedja V, Bal Batliorei^) ; Qaneshi Lai v. KJiaimti Singlii^)* In 8a4u 
hm Bcujlm v. Mmna bin Govhid, the Bombay High Court has approved of the 
decision at page 289, I. L. lU 7 Bombay, though it has been doubted in Madras 
^^Mahomei Y, Krishmni^) ; vide L L. R, 16 Bombay 608 atp. 61J. Tho 

(i) (1883) 7 Bom. 289. ' m (1894) 16 All. 279* 
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Alkliabad decision (I. L. Pu 16 All. 279) is m all fours witli tlio present case. 
This Coiiii is iiot bound to follow the decisions of the Madras High Oouit <01 
this pointy as it is bound bj the decisions of the Bombay High Court io ear;es | 

of diifereiiee of decisions (I. L. E. 17 Bombay, page 655, at page 550). Tlier ; 
are amjplo materials in the evidence recorded in this case to show lhat tb 
plaintrS’s mother Parvatibai held the property in suit adversely to her soi 
Subba, and the latter’s ^vidow Mathura who died in the year 1859. >Sho must, 
therefore, be treated as absolute owner of the property in suit even before the 
death of Mathura, tli 9 widow of Suhba alicifS Subraya. It is admitted in tho^ 
plaint itself that plaintiif’s mother Parvatibai enjoyed and dealt with the, 
property from the Ter}' day of the death of Mangba in 1852. The 0videnc<*. ! 
afforded by exhibits 284, 300 and 310 is a sufficient indication that ParvatihaiV , 
possession of the property in suit before its alienation was adverse to her soiv ■ 
Subbaya, and the latter’s widow Mathura. Under the circumstances discioseo^" 
in this case, I find that the suit is bad for misjoinder of different causes 0 ^ 
action against different defendants, in spite of the fact that it is ingeniously^' 
designated as a suit for partition, and that it is not in time. The plaintiff wa 
ashed to adopt the course indicated in I. L. E* 16 AH. 279, but she did not de| 
so in time. 

The plaintiff having appealed, the District Judge summarilyj4 
dismissed the appeal under section 551 of the Civil Procedure|‘ 
Code (Act XIV of 1882). His reasons were as follows 

I fully agree with tho remarks in the judgment that there is every indloation 
that Parvatibai’s possession of the property after the death of Mangba wiis " 
hostile to Subraya and his widow and plaintiff. 

It is proved that Parvatibai dealt with parts of the proxierty in her uwii. 
name instead of in the name of the owners whose guardian she was. The 
contention that she did not mean, hy putting her name, to make lierself out ' f.: 
owner, will not stand. No guardian acting honestly would behave so. In tlio ’ ' 
plaint in the present suit plaintiff admits that Paiwatibai ‘‘ enjoyed and „ 
disposed of ” the property since the death of Mangba. 

Things being so, clearly the object of this suit was to obtain declaratory 
decrees against each of the various alienees of Parvatibai ; and thus tho facts ^ ; 
are the same as in Gctneskl Jjal v. Khairati Singh (16 All. 279) which has 
been twice approved by our own High Court. Mr. Shaiitaya (appellant- ' 
plaintiffs pleader) did not deal with this point at all, but contented himself 
with arguing that in a snit for partition interested third parties, taking their 
right from some member of the family, may be added as parties (16 Bom. 
608). That is not the point here. This last-mentioned decision upholdB the 
Allahabad ruling above mentioned. 

Another decision cited by Mr. Shantaya, reported at p. 925 of YoL TII^ 
Bombay Law Beporter, does not apply ; for the plaint itself in this easo shows 
plaintiff’s object. 
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' Tlie plaintiff preferred a second; appeal and' she ' having died 
pending the appeal her daughters Umabai and Radhabai were 
brought on the record as her lieirs."' 

Maihs (with iV. A. SldvesJmrhaf) for the appellants (heirs of 
the plaintiff) -—We contend that the lower Courts erred in law 
in holding that our suit "was bad for misjoinder of parties or 
causes of action. The plaintiffts causa of action arose on the 
death of her mother Parvatibai and then she found that several 
persons were in possession of the properties of which she wanted 
to recover possession. It is true that the defendants claim 
under different titles, such as purchasers^ mortgagees and lessees. 
But the cause of action has no relation whatever to the defences 
which may be set up by the defendants. Nor does it depend 
upon the character of the relief prayed for by the plaintiff*. It 
refers entirely to the grounds set forth in the jjlaint as the 
cause of action or in other words to the media upon which the 
plaintiff asks the Court to arrive at a favourable conclusion : 
M'lmmifMht Chand Kour v, Farial In the present case 

the plaintiff had one cause of action only, namely, the right to 
recover her share of the property on the death of her mother. 
The cause of action accrued to her on her motheffs death. We 
rely on section 28 of the Civil Procedure Code and Ishan 
Ohmder liazra v. 'UameBwar MondoF^\ Nmdo Kumar NaBicer v. 
Bammali Semi Gheiti v. Ammani Aoliy^^^ Fasudeva Shan* 

Ihaga v. KvA-eadi NaTfiapai^^\ Mahomed v. KriBhmfA^\ Parlaii 
Knnwar v. Mahmid 'Fatviua^^, The lower Court relied upon 
Kaeliar Bhoj Faija w Bad Bathored^'^ and Gaueshi Lai n.Khairati 
SingJd^ for holding that the suit was bad for misjoinder. But 
the first ease is clearly distinguishable. It wms not a suit for 
possession. Therein a declaration was claimed during the life- 
time, of the widow and the cause of action accrued to the 
reversioner for a doclaratioii with respect to each of the aliana- 

(1) (18SS) L. E. 15 I, A, pp. 157-158. (5) (1874) 7 Mad. H. C. E. 290. 

m (i897) 24 0ai 831. (C) (1887) 11 Mad. 106. 

m (1902) 29 Cal. S7l. (U (1907) 29 Ail 267, 

m (1873) 7 Mad. H. C. E. 200. (s) (1883) 7 Bom. 289. 

(0) (1891) 16 Ail. 279. 
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tioE that wa$ made. The second ruling is no doubt against us^ 
but it does not seem to' have' been followed in any later ease. 
It is a ruling of the Allahabad High ■OoDrt.and that Court 
refused to follow it in Farlati Kmnoar \\ Malimul Fatma^'^K 
The finding of the Judge in appeal as regards adverse posses- 
sion is clearly wrong. Neither of the exhibits relied upon by 
Mm supports the finding. He finds that Parvatibai w'as th.e 
guardian of her son and daughterdn-law. If that be so, then 
evidently her possession could not be adverse to her wards 
until she renounced her character as their guardian and held 
adversely to them. Moreover, the Judge has recorded the 
finding of adverse possession under the issue as to limitation. 
This is wrong. Under that issue we had only to sheAV that our 
suit was in time under Article 141, Schedule II, of the Limita- 
tion Act* The Judge should have raised a distinct issue relating 
to adverse possession and should have given an opportunity to 
the parties of adducing evidence thereon. It raises a question 
of title and requires a specific issue. 


S» 5, Fathariov respondents 1 , 6, 20, 21 and 22 (defendants 1, 
6; 20^ 21 and 22) ; — The suit is bad for misjoinder of causes of 
actions, The defendants are interested in different lands and 
the causes of actions against them are not triable jointly, 
severally or in the alternative in respect of the same matter. 
Section 28 of the Civil Procedure Code cannot apply because 
the right to relief is not alleged severally against the defendants 
in respect of the same matter. The defendants claim under 
‘difierent alienations. The plaintiff alleges in the plaint that the 
different alienations are not binding on her. The expression 
respect of the same matter in section 28 means one entire 
subject-matter in the whole of which the defendants are liable 
jointly, severally or in the alternative. We rely on Kackar 
Bhoj Taija v. Bai which rules that the different 

, alienations by the widow are distinct causes of action which 
could not be joined together in one suit. The case of Gmie%U 
Lai V, KImrali Sin^h^^^whidh follows Nqnmgh Das v. Mangal 


m All 267. ' ■ m (1883) 7 Bom. 289. 

(3) (1S94.) 16 All 279* 
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is on all fours with the present case. The expression 
cause of action comprises not only the plaintifF^s title when 
ill issue^ but amongst other things the wrongful possession of 
the separate sets of defendants or any two of the sets in the 
alternative in respect of the same matter : OanesM lal v. 
Khairati With regard to the view of the Madras 

High Goiii’t as to the desirability of deciding the whole question 
in order to secure soundness of the particular decision and 
avoidance of discordant decisions in different eases on facts 
nearly the same, the Allahabad High Court observes on the 
other hand in GanesM Lal v. Khairati Stngli^^'^ that the decision 
as to the rights of one person might} be affected by the rights 
of another alienee. The ruling in KacJiar Bhoj Vaija v, Bai 
Mathore^^'^ is opposed to Sadn Un EagJm v. Earn Im Govincf^h 
We rely also on Sudhenchi Mohan Bog v, Burga and Eahn 

Warain J)-wt v. Annoda Ero^acl Joshi^^\ In the present case 
there is no allegation of collusion between the defendants. We 
bXbox^j on Mtmammat G opal Devi Y, Jai Nm'ain^'^K Then again 
there are different causes of actions against several alienees and 
these causes of actions are joined with the cause of action 
against defendant 24 for partition. 


We take our stand on sections 31^ 45 and 53 clause (S), of the 
Civil Procedure Code. The suit is therefore bad for misjoinder 
of causes of action. 


With regard to the question of adverse possession the issue 
that was raised in the first Court was — Is the claim within 
time ? If the claim of Subraya and Mathurabai was barred 
as against Parvati, she got title by prescription under section 28 
of the Limitation Act and there was a statutory conveyance to 
her. Therefore the alienees of Parvati got absolute title. The 
Subordinate Judge found that Parvati^s possession was adverse 
to her son Subraya and his widow Mathura. In the appeal 
Court, the appeal being summarily dismissed, the defendants 


(i) (1882) 5 AIL IGS. (4> (1892) m Bom. 6DS at p. G12. 

m (1894) 16 All 279. (5) (1887) 14 Cal. 435. 

(3), (1883) 7 Bom. 289. (6) ( 18 S 7 ) n 681. 

m {mi) P. IL No. 1 of 1905 (Civ. ■ 

.5 ^ -■ ■ - , ■„ y 
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were. not heard ; therefore ilie finding that Parvati was guardian 
is not binding on us.' The Judge in, appeal^ however, found as 
a fact that ParvatPs possession was adverse. Exhibit 284 says 
.that when Subraya 'died he ' was ' about 20 years old* 

'time having once. begun to run in Subraya^s lifetime ^ it; ^ecmld' 
not be stopped by the minority^ if any, of Mathura. Further^ 
the plaintifi' adinils in her plaint that Parvati enjoyed and 
disposed of the property since the death or Mangba^ which took 
place in 1852. Further, Pundlik being adopted by Parvati s 
brother, the adoption was invalid and Pandlik remained the son 
of Mangba. Therefore the possession of Parvati was adverse to 
the two owners Subraya and under him his -widow Mathura and 
also Pundlik, Besides, Parvati had got the hJuUm transferred 
to her name. Lastly, the plaintiff should not be allowed to elect 
according to Kachar BJioj Taija v. Bed Batliore^^h 

S* A* Haffangadi for respondents 18 and 19 (defendants ,18 
and 19) :~The determination of the question of misjoinder must 
depend for the most part upon the frame of the plaint. In the 
present case the plaintiff* sets out briefly the various alienations 
under which the defendants claim and wants to have them set 
aside. This is, therefore, in substance a suit for a declaration 
that the several alienations are bad as against the plaintiff, 
The lower Courts were thus right in appl jdng the case of 
Kachar Bhoj Vaija v. Bai Bathore^^K It was contended that the 
plaintiff^s claim against the several defendants was in respect 
of the same matter and that the suit was allowed by the terms 
of section 28 of the Civil Procedure Code. According to that 
contention the same matter would mean the estate to which 
the plaintiff was entitled as heir. If that is so, then the conten- 
tion is not sound. We submit that “^Hlie same matter/' that is, 
the estate is, as it were, a constant quantity, and as each of the 
defendants, according to the statement in the plaint, is interested 
in a fragment of the estate, it cannot be said that the right to 
relief is claimed against the defendants severally in respect o£ 

the estate/^ that is, the whole estate, unless the words such as 
^Hhe whole or part of^^ are interpolated after the words 
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respect’^ in seetion 28, It is not suggested that any relief is 
claimed against the several defendants in the alternative. Nor 
can it be argued that they are jointly liable because no eombina- 
tioii or conspiracy is alleged : Sndkenclu Mokmi v. Bnrga 
liani Narain But v, Annoda Prosacl Joski^^K The rulings 
in Islian Clninder llazra v. Bameswar Mondol^^, N'mido Ktmtif 
Nashr v. Banomdi Qagan^'^^ and Parhati Kunwar v. MaJmnd 
v;hich were relied oii^ do not apply because therein 
the suits wore differently framed. The ratio decidendi of those 
cases would appear to be that the question of misjoinder would 
not arise simply because different defences are raised by the 
defendants. Here^ however, the plaint itself wants that the 
several alienations should be set aside. Those cases are therefore 
distinguishable on this ground. The reason of the decision in 
Vamdeva SlianhJiaga v, Knleadi Narmpai^^^ is that it is desirable 
to go into several alienations at one and the same time because 
one might affect the propriety or legality of the other or others. 
In the present case^ however, the alienations range over such a 
long period and the interval between the several alienations is 
so great that that consideration does not arise* Moreover, it is 
not correct to say that there is one cause of action in the present 
ease. The plaintifl^s title to the whole property is, no doubt, 
the same. But that circumstanee does not constitute the cause 
of action. The cause of action against each of the defendants 
is by virtue of his independent wrongful possession, and no 
combination having been alleged to exist among the defendants, 
the causes of action are different. They cannot, therefore, be 
joined in one suit ; Gme%h% Lai v. KhairaU Singld’^^ Kachar Bhoj 
Faija v. Bai Mat/iore'^^\ Sudhemlu Mohmi Bog v. Burga Bmi^^\ 

As regards the finding that the widov/ Parvatibai was the 
guardian of the owners who were minors, there is no legal 
evidence on the point. The only legal evidence is to the effect 
that they were not minors* Therefore the finding of adverse 
possession is good, 

(1) (18S7) 14 Cal. 435. (5) (1907) 29 All. 267. 

' m (1887) 14 Cal. 68 i. (6) (1S74) 7 Mad. H. C. E* 290. 

m (1897) 24 Gal. 881. (7) (1894) 16 All 279. 

m (1902) 29 Cal. 871. C^) (1883) 7 Bom. 289. 
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S. V. PaleJcar for respondents 10;, 16^ 21 and 22 (defeadaiits 10, 
16, 21 and 22) :~As to misjoinder it was contended that, inas^ 
imch as the defence of all the defendants is the same, there was 
no misjoinder* But all the defendants may not choose to put 
forward the same defence, and as a matter of fact, in the present 
ease, they have not put forward the same defence. It is not 
that a widow as such has absolutely no power of alienation. If 
that were so, then the position would have been simple. But the 
law is that a widow has the power of alienation provided there 
arecertain justifying circumstances and those justifying circum- 
stances may be different in different cases. It is a common 
experience that even in a suit, which is concerned with only 
one or two alienations by a widow and therefore with proving 
only a few justifying circumstances, the proceedings lengthen 
over a considerable period, entailing upon tlie parties un- 
necessary expense, trouble and waste of time. How much 
more would bo the inconvenience to which the parties w-ould 
he exposed if their own individual matter is tacked up 
with others with which they are not at all concerned ? Each 
co-defendant has to prove a certain set of justifying facts, the 
truth or untruth of which in no way depends upon the truth or 
untruth of the justifying facts put forwtird by another defendant 
in support of the alienation made to him, This is what has 
happened in the present case. Therefore wo submit that the 
lower Courts were perfectly justified in not allowing the plaintiff* 
to join together all the defendants in one suit. The principle 
laid down in Kacliar BJioj Vaija v. Bai Jiaihore^^'^ is based upon 
common experience and governs the present case : GanesM Lai 
V. Khairati 

Scott, 0. J. The plaintiff alleges that one Mangba died with- 
out male issue, leaving three daughters, namely, the plaintiff, the 
defendant 24 and Eadhahai deceased, and that after his death his 
: widow Parvati being entitled to his property w^ent on 
it and died on the 30th July 1900. 
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These recitals are adaiittedly inaccurate, the fact being that 
Mangha left two sons-*— -Subraya , and Pundlik, P.undlik:- was 
adopted into another family and the estate of Mangba descended 
to Subray a, Subr-aya was succeeded by his, widow Mathura and. 
after her death by his mother Parvatb his reversionary heiresses 
being his sisters, the plaintiff and the defendant 24* 

The defendants 1—23 claim to be alienees by sale, mortgage 
or lease from Parvati. The plaintiff claims to recover the estate 
from the defendants 1 — 23 and to partition it between herself 
and defendant 25 as assignee of the interest of her sister (defend- 
■vant,24), ' , ■ , , 

In the first Court fifteen issues were raised and evidence 'was 
taken upon the whole case but the Subordinate Judge only 
recorded findings on 8 issues, namely 

6. Is tlio suit in time ? 

7. Is the suit barred for misjoinder of parties or causes of action ? 

15, Is the plaintiff entitled to any relief ? : 

His finding on issues 6 and 16 was in the negative and on 
issue 7 in the affirmative and he dismissed the suit* An appeal 
was presented to the District Judge but he summarily dismissed 
it under section 551 of the Civil Procedure Code, 1882 — ^holding 
that Parvati has acquired a title by adverse possession prior to 
the date of her alienations and that the suit was bad for mis- 
joinder of parties and causes of action. The plaintiff in second 
appeal to this Court contends, first, that the suit is not bad for 
misjoinder, and, secondly, that no issue of adverse possession was 
fairly raised and that if such a question was open to the lower 
Courts the judgment of the lower appellate Court is bad in law* 

We Vvdll first deal with the question of misjoinder* Section 28 
of the Civil Procedure Code provides that all parties may be 
joined as defendants against whom the right to any relief is 
alleged to exist whether jointly, vseverally or in the alternative 
ill respect of the same matter.” 

' The words in respect of the same matter*^ are more general 
than the words in respect of the same cause of action ” in the 
corresponding section 26 relating to joinder of plaintiffs* But 
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for the purposes of this suit the difference is^ we thinks not 
inateriaL The course of decisions in the different High Courts 
as to the propriety 'of joining in one suit iot- possession alienees 
of different portions of the same. 'estate, claiming under the same 
alienor has not heeii uniform, but according to, the present state 
of authority the High Courts of Calcutta, Madras and Allahabad 
would permit such a suit to proceed. See Sami CJietM v, Ammivd 
Tastideva Skmhiiaga v. KtdeacU Narmpad^\ Mahomed 
V, Kr{s/mcm^^\ Iskau Ghuiicler Ilazra v, Bameswar 
Mwdo Kumar Nasicer y, Banomali Gayafd^\ Parhaii Kmmar v. 
Mahmud FaUrMd% 

The lower Courts and the respondents in this appeal have 
relied upon Kachar BJtoj Vaija v. Bai Fiathore^'^K but that was 
not a suit for possession. As pointed out in GledJiill v. 
an action for the recovery of land, or as it is called in the Civil 
Procedure 'Code, section 44, suit i'or the recovery of immove- 
able propertj^^/^ is pos.:!essory and of a different nature to a suit 
for the establishment of title not claiming possession, although a 
claim for declaration of title as part of the machinery for estab- 
lishing the right to possession might be joined with a suit for 
recovery of land. The claim for a declaration of title and the 
claim for possession are not the cause of action : they are only 
a statement at full length of what the cause of action really is, 
namely, to recover the land.-^^ 

In our opinion the law applicable to the present case is cor« 
rectly stated in the two Calcutta cases we have above referred 
to* In the latter of the two it is said : The cause of action of a 
plaintiff suing in ejectment cannot, so far as we can perceive, be 
ailected by the title under which the defendant professes to hold 
possession* It matters not to the plaintiff how the de£eD.dant 
may explain the fact that he is in possession or seek to defend 
his possession. What concerns the plaintiff is that another is 
wrongfully in possession of what belongs to him, and that fact 


VOIi. XXXIII.3 


BOMBAY filEIlS. 


sives him Ms cause of action. If this is so, where there is but 

one person in possession^ can there be a difference when the land 
is in the possession of more than one? We think not» It 
appears to iis^ so far as the plaintiflf’s cause of action is concerned^ 
that it is a matter of indifference to him upon what grounds 
the different persons in possession may seek to justify the 
wrongful detention of what is his. What lie is entitled to claim 
is the recovery of possession of his laiiil as a whole and not in 
fragments/^^^1 

In the present case the land in suit is situated in several 
different villages^ but provided the venue for the trial is the same, 
the right of the plaintiff to have his claim tried in one suit is 
the same as if the different holdings were all in the same village* 
It was never any bar to a suit in ejectment that many persons 
ivero ill possession. The only possible objections were on the 
ground of inconvenience. When the tenements claimed, and 
the tenants thereof, are numerous, it is frequently advisable to 
bring two or more distinct ejectments, rather than one action 
against all of them for the whole of the property* The exercise 
of a sound discretion and judgment on this point may sometimes 
save much trouble/'^ See Cole on Ejectment, p. 76. 

In the lower Court any difficulties arising from variety of 
defences can be cured by the successive trial of the issues sepa- 
rately affecting different defendants. Compare the rules of the 
Supreme Court in England, 0* xii, rule 28. 

As regards the question of adverse possession we tliiiik it 
should not have been discussed at all upon the 6th issue. It is 
a question of title requiring a specific issue. The discussion of 
the question in the judgment of the first Court was very unsatis- 
factory probably for want of evidence resulting from the absence 
of a definite issue. The Subordinate Judge mentions exhi- 
bits 284, 800 and SIO as justifying his conclusions. As regards 
exhibit 284 the record of the Court in Oanarese differs from the 
Jiidge^s note. The Canarese says that after Mangba\s death the 
vaMvat was carried on by Parvati till her death. This is quite 
consistent with management as guardian or as senior member of 
the family without any adverse possession. Exhibit 300 is a 
( 1 ) (1902)29Cal.871atp. S 8 O. ' 


THE INDIAN LAW REPORTS. [YOL. XXXIII, 

rent-note passed in 1858 to Parvati by a yearly {clalgeni) 
tenant. Exhibit 810 is an entry in the revenue records 'of pay- 
ment to Parvati in 1865 for land taken up for a railway. These 
exhibits are quite consistent with a management of Parvati on 
behalf of junior members of the family. In the lower' appellate 
Court the point was still more inadequately dealt with. The 
District Judge assumes that Parvati was guardian of the owners 
at the dates of the alienations effected by her. If this was so 
the presumption would be that she effected the alienation^ 
honestly as guardian and not dishonestly in breach of her trust. 
The Subordinate Judge had held, and we assume that in dismiss- 
ing the appeal summarily the District Judge adopted the find- 
ing of the first Court, that Subraya had died in 1853 or 1851, 
i.e., prior to any of the alienations. But alienations by the 
guardian during the lifetime of Subraya’s widow who was the 
owner of only a limited estate would not prejudice the rever- 
sioners unless justified by necessity. 

We set aside the decree and remand the case for re-trial. The 
lower Court should not fail to raise a specific issue as to adverse 
possession and should consider whether any inconvenience will 
result from trying the suit against all the defenants at once or 
whether it should direct the successive trial of the issues sepa- 
rately affecting different defendants. Following the English 
practice interlocutory judgments may if the plaintiff succeeds be 
given against the different defendants as their eases are disposed 
of, final judgment for possession of the whole property being 
reserved till the conclusion of the trial of the whole case. Costs 
costs in the cause. 


Decree set ande and case remanded. 
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Before Chief Justise Scott and Justice Batchelor. 

VAOHHANI KESHABHAI anb othees (obigikal Plaintiffs), Appii- 1908. 
CANTB, ». VACHHANI NANBHA BAVAJI and otdees (original NoremlartH 
Dependants), Opponents.* — 

Saits Valuation Act (VII of 1887), section S~Suit for declaration and con- 
sequential relif~ Valuation— Court-fees — J urisdiction — Value of the relief 
stated in the plaint. 

la a suit for declaration and oonsaquaatial relief (injunction) with respect 
to land the Court must accept the value of the relief stated in the plaint for the 
purpose both of the Court-fees and jurisdiction. 

Ban Sanher Butt v. Kali Kumar Pairaii), followed. 

Bayaram, v. Gordkandast^), distinguished. 

Application under the extraordinary jurisdiction^ section 622 
of the Civil Procedure Code (Act XIV of 1882), against the 
decision of N. E. Majmundar, Joint First Glass Subordinate J udge 
of Ahmedabad with appellate powers, confirming the order passed 
by N. V. Desai, Second Glass Subordinate Judge of Dhauduka 
and Ghogho, returning a plaint for presentation to the proper 
Court. 

The plaintiffs brought a suit against the defendant in the Court 
of a Second Glass Subordinate Judge aud prayed for the follow- 
ing reliefs s— - ‘ 

(a) A declaration that they were owners of a three-fourths 
share of certain lands called the Malhaiani Faf,i and the 
income thereof that might be in deposit with the Taluk- 
ddri Settlement Officer and also of a three-fourths share 
of Sf doidds of the village site and of eve^ other sort of 
income from the village of Marchand ; 

(5) Eeeovery of Es, 637-8-0 on account of their share in the 
income of the said for the Samvat years 1956 to 1960 J 
and 

ip) A perpetual injunction restraining the defendants from 

preventing them from jointly managing the property in ■ j 

dispute. , / 

• Application No. 61 of 1908 undtrfrxtraor^aryjuiisdUtion. , ,, 

. (1) 11905) 32 Cal. 7.:4. . - i^(l(ai)31 BjHi.78, . 
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The fitst relief was .valned at Rs* 130^ .while the second and the 
third wete valued at Rs. 637-8-0 and Rs. 25 respectively* 

The defendants answered that as the value of the property in 
suit was over Rs. 5,000 the Second Class Subordinate Jadge^s 
Court had no jurisdiction to entertain the suit. The Subordinate 
Judge allowed the defendant's contention and returned the plaint 
for presentation to the proper Court. 

On appeal by the plaintiffs the Appellate Court confirmed the 
order for the following reasons 

But the important question is whether the jurisdiction of the lower Court is 
ousted on this account. The answer to this question depends upon the interpro* 
tation that might be put upon section 8 of the Suits Valuation Act, 1887. The 
suit is governed by section 7, paragraph 4, clauses (c) and (d), of the Oourt-Tees 
Act as it is a suit for declaration coupled with consequential relief (see I. B. E» 
10 Bom. CO, I. L. £• 17 Bom. 63), and the plaintifi is at liberty to value the 
reliefs he seeks at any amount he chooses and to pay the Court-fee on such 
amount (I. L. B* 10 Bom. 198 and 1. L. B. 17 Bom. 56), Section 3 of the Bnlts 
Valuation Act, 1887, empowers the Local Government to make rules determining 
the value of land for purposes of jurisdiction in the suits mentioned in the 
Court-Fees Act, 1870, section 7, paragra])hs v. and vi, and paragraph s, oL (d) j 
and section 4 provides that when a suit mentioned in the Court-Fees Act, 1870, 
section 7, paragraph 4, or Schedule II, Article 17, relates to land or an interest 
in land of which the value has been determined by rules under the last foregoing 
section, the amount at which, for purposes of jurisdiction, the relief sought in 
the suit is valued, shall not exceed the value of the land or interest as determlnecl 
by those rules. Bection 8 lays down that when in suits, other than those refer- 
red to in the Court-Fees Act, 1870, section 7, paragraphs v, vi and ix, and para- 
graph X, cl. (d)t Court-fees are payable ad under the Court- Fees Act, 

1870, the value as determinable for the computation of Court-fees and the value, 
.for purposes of jurisdiction shall be the same. It seems to me that when rides 
are framed under section 3 of the Saits Valuation Act, 1887, the plaintiff, who 
asks for. a declaration and consequential relief, though he is at liberty to value 
the relief at any amount he likes and pay Court-fee on that amount, cannot put 
■U' higher value upon his suit than that determined by those rules. Where no 
:such rules- are made the value as determinable for the computation of Court-fees 
and the value for purposes of jurisdiction is to be the same. ITo rules have been 
promulgated by our Lopal Government under section 3 of the Suits Valuation 
Act, 1887, and the' discretion of the plaintiff is left unfettered. In I. L. li. 17 
56,. which was a case of declaration and consequential relief, it was held as 
X have already said that the valuation of the relief sought for computing 
Court-fees rested with the plaintiff and not with the Court ; and in other suits 
failing under mtion % paragf^ph 4, of the Coui-t-Foes Aefe, 1870, the plaintiff 
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was allowed to put his owu value upon the reliefs claimed, and it was held 
that the amount paid by him also determined jurisdiction (I, L. E. 12 Bom. 6/5, 

le L. E. 19 Bom. 198). It would seem therefore that according to those 
decisions the amount paid l>y the plaintiff in a suit, in which a declaration aini 
consequential relief is prayed for, should determine the jurisdiction 5 and the 
High Court of Calcutta lias so held (F. L. E. 32 Cal. 734). But our own Bigh 
Court in 8 Bom. L. E. 885 has recently held that though a suit in which decla* 
ration and consequential relief are sought is governed by section 8" of the SuHs 
Yahiation Act, 1887, the term ** determinable ’’ used in that section means 
determinable by the Court which has to try the case/* eand I am bound to 
follow this decision. 

Plaintiffs preferred an application under the extraordinary 
jurisdiction, section 622 of the Civil Procedure Code (Act XIV 
of 1882). 

F. ff. Ajinhja for the applicants (plaintiffs) : — We come up in 
revision on the ground that the first Court, which alone had tie 
jurisdiction to try the suit,, was wrong in passing the order for 
the return of the plaint for presentation to the proper Court. 
That Court refused to exercise the jurisdiction which was vested 
in it to entertain the suit. Our suit is one for declaration, and 
injunction which has been held to be a proper consequential 
relief. Our claim is therefore governed by section 7, sub-section 
(4), clause ((?), of the Court-Fees Act, which lays down that the 
Oour Wee leviable in suits. coming within the, clause 
would be determined by the valuation put down by the plaintiff# 
Along with the said section may bo considered section 8 of the 
Suits Valuation Act which shows that iii suits falling under 
vsection 7, sub-section (4), clause (Oj the valuation for Court-fees 
and jurisdiction would be the same. It has been ruled oyer and 
over again by this Court that the amount put by the plaintiff, in a 
suit in which declaration and consequential reliefs are pray.ed. for 
should determine the jurisdiction : Klmsltalchaml MuleJtand %% 
J^Iagindas MoUohancl^^\ Great Indim Pmimula Bailwag Company 
V. Bamit CkaudrmU In the present case no rules as con« 
templated by section 4 of the Suits Valuation Act have been 
framed by Government^ and so long as no rules are framed the 
suit would be governed by section 8 of the Act, and that section 
lays^down that the value determinable. for Court-fees andjuiisdiC'* 
m (I88.S) 12 Bom. 675,^, . ‘ (1894) 19 Bom. m , , , - „ 
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tion would bo the same, and as the plaintiff is the person who is 
to value tiie claim for the purposes of Court-fees, the value put 
down by him would determine the jurisdiction. The whole law 
on the point is discussed by the Calcutta High Court in Eari 
Smiher Butt v. Kali Kumar Patra^'^\ We therefore submit that 
the lower Courts wrongly held that the suit was not within the 
pecuniary jurisdiction of the Second Class Subordinate Judge. 

if. N. Mehta for the opponents (defendants) : — submit 
that though the suit is one for declaration and injunction, 
the plaintiff is not the sole arbiter of the valuation to 
he put down for determining the jurisdiction of the Court, 
The word determinable ” occurring in section 8 of the 
Suits Valuation Act would mean as determinable by the 
Court. The Court is not deprived of its jurisdiction to go 
into the question whether the value put down by the plaintiff is 
sufficient or not; BoHya Nath My a v. Mahhm Lai Aiya^^, Mussf. 
SiU Umatul v. Mmst, Nanji KoeA^\ Tliere is a ruling of our 
Court in Bayaram v. Gordhandai^^'^ which lays down that the 
valuation to be determined under section 8 of the Suits Valuation 
Act should he determined hy the Court, and so long as that ruling 
stands the lower Courts are bound to follow it. Besides, section 12 
of the Suits Valuation Act gives ample power to the Court to 
go into the qu^tion of valuation, and in' this case the 
Court has exercised that power and has, after taking evidence, 
come to the conclusion that the value of the subject-matter was 
over Ks. 5,000, and therefore under section 24 of Act XIV of 1865 
the Court of the Second Class Subordinate Judge had no juris- 
diction to entertain the suit. 

Ajinhya in reply :-r-The case of Boidya Nath Adya v. MaMa» 
Lai Jdyd^^ was for partition. The ruling in Musst. BiU Umatul 
\v. Musst. Nanji Koer^^ was not under the Suits Valuation Act. 
The case of Bayaram v. Oordhandas^l is clearly distinguishable as 
in that case possession was one of the consequential reliefs 
asked for. 

W (1905) 82 CaU 734. (4) (1906) 31 Bom. 73, 

(?) (1800) 17 Cal. W. (5) (1890) 17 Cal. 680. 

(8) (1907) 11 Cal. W. N. 706, (6), (looTJ 11 Cal. W, N. 706. 

(f) (1906) 31 Eom, 73. 
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Scott, 0. J, : — The question that we have to decide is whether 
in a suit for a declaration and consequential relief the Court 
must accept the value of the relief stated in the plaint for the 
purpose both of the Court-fees and jurisdiction* 

We think that the words of section 8 of the Suits Valuation 
Act VII of 1887 lead to that conclusion j and we find that this 
was the view taken by the Calcutta High Court in Han Sanlcer 
])nit V. Kali Kumar Paird^\ 

We have been pressed by a decision of the Court in Pay at am v* 
GordJmidas^^\ but that is a case which is clearly distinguishable, 
because the learned Judges there treated it as a suit in which, 
there was a claim for posses>sion. 

We, therefore, make the rule absolute and set aside the order 
of the lower Court with costs* 


(1) (1905) 82 Cal. 73-i* 


jRule made aholute. 

■ O. B* E, ^ 

(2) (1906) 81 Bom. 78. 


APPELLATE CIVIL. 




Yachhahi': 

VAaiiiAKi* 


Before Chief Justke SeoU and Mr, Justice Gkcmdamrhar, 

GAXESH MOEESHWAR JOSHI and anothib (oBiomAt, Detbn'P-* 
AETS 3 AED 4), Appeelaets, t?. PUESHOTTAM BALKRISHNA BODE 
AEI) others (OEI 0 INAL FeAIETIFES and BePESTPANTS 5 AKD 6 ).^ 

Ckil Procedure Code (Act XIV of 18S3), sectioizs 27S, 282, 2Sd and 2S7~^ 
3fone^-decree--Kv€ctction-—Attaehnent and sale of ^ro^erty mortgaged 
mtk possessiofi to a third person — Auetion^purcliase hy ji^dgment ’•or editor 
mtih have of Court subject to mortgage — Suit by judgmenUereditor prior 
to confirmation of sale and satisfaction of decree for a declaration that Ue 
mortgage was fraudulent and without consideration-^Purohase — Eguity cf 
redemption — Estoppels binding upon judgment^dehtor, 

Fiaiiitiffs obtained a money-decree against their debtor and in execution 
attached the debtor^s immoveable property which was already mortgaged with 
possession to a third person. At the auction-sale the plaintifs themselves 
purchased the property with the leave of the Court subject to the inortga-gc* 

* Second Appeal Mo, 186 of 1907. 
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Before tlie sale was ooiiii’rniecl and tlse decree was saliglied tile plaintiffs liaving 
brought a suit for a declaration that tlio mortgage was fraudulent aBcI witliont 
consideration it was contended that the pbdutiffs were no longer judgment- 
creditors hut putchasors and that what was attached and sold was c<|uitY oL' 
rcdeiuptioiij therefore, the purchasers could not elaiin more than tliey bought 
iZc/i, that, as the suit was brought before the con lirmation of the sale aivl 
the ratisfactioii of the decree, the plaintiffs wore judgment-croditors and not 
purchasers. 

Held farther, that the plaintiffs under their purchase were not purchasers of 
merely the equity of redemption and were not bound by estoppels which would 
have bound the judgraent-dehtoi*. There Is nothing to prevent such a ]nircliaser 
from, benefiting by the clearance of any claim upon the property even if he bas 
himself to sue to procure it. lie may alike displace a fraudulent and redeem 
an honest .hiortgage, 

SECOiiiB appeal from the decision of Gulabdas LaldaSj First 
Class Subordinate Judge of Thfea with appellate - powers^ 
amending the decree of G. K. Kale, Subordinate Judge of Eoha 

The facts of the case were as follows :~ 

On the 30th November 1899 the plaintiffs Ganesh Balkiislina 
Rode and his brothers got„a money-decree against Vishnu Bapat 
father of the minor defendants 1 and 2 for the recovery of his 
money-debt, namely, Rs, 116 and costs. In execution of the 
decree the property in suit along with the other property of the 
judgment-debtor was attached in the year 1901, Thereupon 
,defendant S, Ganesh Moreshwar Joshi, applied to the Court for 
the removal of the attachment or for an order that the property 
be sold subject to his mortgage on the ground that the plaintiffs^ 
judgment-debtor '^had mortgaged the property to him with 
possession for Rs. 2,000 on the 12th February 1900. On the 
15ih November 1902 the Court ordered that the attached 
property should be sold subject to the mortgage lien of defend- 
ant 3. The auction-sale took place on the 23rd October 1903 
when the property in suit was purchased by plaintiffs with the 
leave of the Court and the sale was confirmed on the 24th 
November 1903. In the meanwhile, that is, after the purchase 
by the plaintiffs' but before the sale was confirmed, the plaintiffs 
‘brought the present suit on the 18th November 1903 for a 
declaration that the property in suit was liable to be attached 
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and sold in execution of his money-decree, the mortgage of 1808, 
defendant 3 being a sham and colourable transaction without 
consideration. They further prayed that the order directing p^ugifoiiAM; 
them to purchase the property subject to defendant 3’s mortgage 
be set aside. Defendant 4 was the undivided brother of defend- 
ant 3 and defendants 5 and 6 were mortgagees of some of the 
properties in suit from defendant 3. 

The guardian of defendants 1 and i, who were minors, stated 
that he knew nothing about the claim. 

Defendants 3 and 4 contended mter alia that their mortgage 
for Es. 2,000, dated the 12th February 1900, was a genuine 
transaction accompanied with possession and supported by valuable 
consideration, that as the mortgage was passed one year before 
the plaintiffs’ attachment it was binding on the plaintiff, that 
the plaintiffs’ allegations were false and malicious, and that the 
property in dispute was not liable to attachment and sale in 
execution of the plaintiffs’ decree so long as the mortgage was 
not paid off. 

, Defendands 5 and 6 did not appear. 

The Subordinate Judge found that the mortgage in suit was 
not a sham transaction and was supported by consideration, 
that the mortgage was proved, and that the plaintiffs were not 
entitled to any relief. The suit was therefore dismissed. 

The plaintiffs having appealed, the Appellate Court found that 
the mortgage was a colourable transaction without valuable . 

consideration and that the plaintiffs' purchase at the auction- 
sale did not amount to an acquiescence on their part in the 
genuineness of the mortgage and did not estop them from praying ' 

for the declarations sought. The following is an extract from ■ : 

the appellate Court’s judgment : — 

It is, Werer, clear to my mind tliat the fact of the plaintiffs having hid - i 

at the Conrt-sale and become pnrohaaers of the plaint property with Ml 
knowledge and notice of the retention of the mortgage lien on the foot of ' ^ 

exhibit 63 in favour of defendant No. 3 cannot and does not prejudice their . . - 

right, even thongli they were the deci-ea-holders at.whose instance the property ' r. 
was put np to sale, to chaEenge the genuineness and bond jidu of the mortgage. ^ i 
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The sak of tte piopsrty snbjijefi to tba mortigaga moiimbraace was order- 
ed by tbe Couii m spite of tbo tlecree-bulders’ protest and opposition wbioli 
were disallowed by tbe Ooort after a summary 'luvostigation in a niiscollanoous 
proceeding nnder sections 278 to 281 of the Code of Oivil Procedure* Tiie 
very nature of tbe inquiry and tbo frame of tbo issues to be raised in it make it 
evident that tbo order passed dofs not finally dispose of tbe questions and 
tbe law clearly provides a remedy by way of a regular suit to render it nugatory 
and ineffieotual, if not to revise and i^everse It. It is of a temporary nature, and 
all tbe important questions regarding tbo lond ftdeHf consideration, validity, etc , of 
tbe mortgage can be and are raised for.deternimatlon in tbe suit tbe dissatis- 
fied party to tbe miscellaneous proceeding, may tbe aggrieved party be an 
intervener or tbe decree-bolder. The order has not tbe effect of res j udicata 
on either side, and it does not soem lawful or equitable to find that because 
a decree-bolder abides by tbe Couib’s order for the timo being, allows tbe 
attached pioperty to be sold subject to a lien and himself purchases it, be 
lias acquiesce 1 ill tbe order and is ever after estopped from impeaching the 
londfides of want of consideration for tbe mortgage. The law leaves him 
open two remedies for getting tbe questions regarding tbe mortgage wholly 
finally tried and adjudicated on — one by a regular suit for a declaration of tbe 
nature sought in tbe present suit, and tbe other by a suit of redemption, and 
what would be tbe use and object of that suit if tbe party suing were to be held' 
as bound and silenced by tbe result of the miscellaneous inquiry which from 
its very character embraces two issues, one about tbe possession of tbe property 
attached and tbe other as to on whose behalf tbe possession was held at the time 
of tbe attachment ? Tbe incidental inquiry into consideration, if one should be 
at all held, would be a summary and to determine only r^rimd facie which of 
tbe parties should be compelled to file a regular suit. Such an inquiry there- 
fore and tbe Court's order in it cannot be binding on a party to the regular 
suit, and it is therefore that the plaintiffs cannot be held as having acquiesced 
in tbe Court’s order directing tbe retention of lien. 

They should certainly have shewn diligence and not allowed tbe execniioii 
matter to be pushed on to sale by instituting the suit at an earlier date and 
obtaining a temporary injunction prohibiting the sale under section 492, 
Civil Procedure Code, or a stay order in tbe execution matter itself. It is 
this supineness on their part that has placed them as purchasers in an 
awkward position, but it cannot tend to the conclusion that they cannot 
challenge tbe mortg^ige on tbe grounds of want of consideration and londftdeK 

The appellate Court therefore passed a decree as follows :~ 

The question as to what relief could be awarded to tbe plaintiffs in . this suit 
is not difficult to answer. Though they have succeeded in shewing that the 
mortgage-deed (exhibit 53) does not evidence a real and hoiid fuU transaction 
they could not but admit that the property attached at their instance was at 
. tbe time of its attachment subject to the mortgage of Es. 1,000 in favour of tbe 
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Paraiijpes (clefoaiaiits 6 and 6) by virtue of tlieir deed (esliibit 88). It is .not 
ill dispute tliat on the date of exhibit 63 the whole amount duo on the foot of 
exhibit 88 was Es. 1.186-1-6. ■ 

The Paranipes have been Joined as co-defendants from the beginning and 
they luivo not urged that they -were entitled to ’more. On the contrary thoir 
deed for Es. -1,000 (exhibit 9 1) contains tlieir .admission that the .sum of their 
mortgage dues was Es. 1 ,186-1-6 and not a pie more. 

I therefore grant the appeal and amend the lower Court's decree. Tho 
amended decree is th.at it be declared that the plaint property was subject to a 
lien of Es. 1,186-1-6 in favour of defendants 5 and 6 on the date of its attach- 
ment by the plaintiffs and that the mortgage of the same by exlubit 53 in 
favour of dofenclants 3 and 4 is not binding on them (plaintiffs). 

Defendants 8 and 4 preferred a second appeal. 

M. B. Chaulcd (Government Pleader) and G. K, Danclehar foe 
the appellants (defendants 3 and 4). 

iY. M. BamartJi for respondents 1-S (original plaintiffs). 

P. P. EJtare for respondents 5 and 6 (defendants 6 and 6). 

Scott, 0. J. : — The plaintiffs obtained a decree for money in 
the Pen Oourt against Vishnu Bapat, father of tho defendants 1 
and 2, and in execution attached alia the property 

described in the plaint being an eight-anaa share of a h/toli village. 
Tho defendant 3 Ganesh Josh! then applied to the Pen Court for 
removal of tho attachment or for an order that the property bo 
.sold subject to his mortgage lien, alleging that Vishnu Bapat the 
judgment-debtor passed to him a mortgage with possession of 
the attached pro]3erty on the 12th February 1900 for Es. 2,000. 
The Pen Court upon that application ordered that the property 
be sold subject to the mortga,ge. This order was passed on the 
15th November 1902. 

The property was accordingly put up for sale- subject to the 
mortgage and the plaintiffs with the leave of the Court became 
the purchasers. On the 13th November 1903 tho plaintiffs 
brought this suit, praying that it may be declared that the deed 
: of mortgage, is without consideration and made with intent to 
defraud the plaintiffs and as hollow and ineffective and that 
therefore the property is liable to attachment’ and sale. The 
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piaiftti'ffs obtained a deetee in tlie lower appellate Court* Against 
tliat decree the clefeadaiib S brings this second appeah 

It is contended on behalJ of the appellant that the suit is not 
maintainable on the ground, first, that such a suit can only be 
brought by a person who is still a judgment-creditor and that 
the plaintiffs whose decree is satisfied are no longer judgment* 
creditors but only purchasers ; and, secondly, that what was 
attached and sold was an equity of redemption only and that 
the purchasers cannot claim more than they bought. 

As regards the first point it is sufficient to say that the suit 
was brought by the plaintiffs before the sale had been confirmed, 
and before the decree had been satisfied and while the plaintiffs 
were .still judgment-creditors, 

The latter branch of the alignment is based upon a false 
assumption, for what was attached was the immoveable property 
believed to be unincumbered and not the equity of redemption* 
An equity of redemption may be attached and sold (see Parmfira^i 
Ilarlal v. Govind Gane^U^^) but that was not done in the present 
case. The claim made to the attached property was upon the 
investigation under section 278 decided in favour of a person 
claiming to be mortgagee in possession. Under these circum- 
stances the attached property should have been released under 
section 280 (see Kamrav i2. Saheh Hollcar v. Viilialdm 
and the judgment-creditors should have been left to the suit 
allowed by section 283. The order passed by the Fen Court 
was irregular, as section 282 only applies to cases of mortgages 
or liens created in favour of a person not in possession. 

We must therefore discuss this case on the footing of a pur- 
chase at the Court-sale of attached property believed to be 
ineniiibered, a case contemplated by section 2S7« The purchaser 
under these circumstances is not bound by estoppels which 
would have bound the judgment-debtor. See Btmndromlh 
Sannid v, Bamhmuf Gho§B^^\ Lda Parhim Ld \\ and 

Basid Chinder Sen v. Enaget There is nothing to prevent 

(i) (ISOg) 21 Bom. 226. (3) (1S81) 7 Cal. 107. 

(3) (1873) 10 Bom. H* 0. li. 100. (4) (1887) 14 Cal, 40L 

0) (1892) 20 Cal. m 
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him from benefiting by the clearance of any claim upon the 
property even if ho has himself to sue to procure it He may 
alike displace a fraudulent and redeem an honest mortgagee. 

The decision of the lower appellate Court was also attacked on 
the ground that the onus of proof had been wrongly thrown 
upon the defendant and that the finding that the mortgage was 
a sham transaction could not therefore stand. I, however, tliiiik 
it is clear that the whole of the evidence was fully discussed and 
considered by the lower Court. The learned Judge came to tlie 
eoncliisicn that the surprising nature of the transaction itself 
and the suspicious circumstances attending it outweighed the 
inferences which might be suggested by the evidence of some 
payments having been made by the defendant to creditors of 
Vishnu Bapat. 

It is a judgment upon a pure question of fact which is 
binding upon us in second appeal. 

I see no reason to interfere with the decree passed by the 
lower Court. I would therefore confirm it and dismiss the appeal 
with costs. 

: Chanda VAEKAS, J,:™! concur. 

JJecree eonJl'rmeS* 

■■ 0 . F. B. " 
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Before Mr. Justice Chandmarh-Tr ami M/\ Justice IJmton* 

AMEITA EAVJl RA.0 (oBimi’.Ai. BirsignABT), AFrEi.LANT, t?. BHEIOHAE 
YARAYAH OKI anb' oiniEEs (oiiaiHAL PnAiiifirrs), Besponbekxs.^ ^ 

Adverse possession— 'Adverse possession heimen temntsnn" common’^ Wkat 
cofistitictes adverse possession — Acts of exclusive possession— Ouster* 

Tlie propei’ty in dispute belongacb jointly to two brothers Gr. and B. The 
plaintliTs obtained a decree on a xaortgage-bond against B. as manager of the 
family, and in execution of the decree the property was sold to V. When V* 
songnt to take possession of the property he was obstructed by G. and he had to ,, 
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file a siili against G-. to remoTe the obstmeiion. In thai; suit it was hckl on the 
November 1886 that V.'Was emtitlei to recover possession hr partition of a 
moiety of the property. The application to execute this decree was sent to the 
Collector who on the llth of December 1895 effected tho partition and made 
over symbolical possession to T, o! his share. This share was sold to phuiitiil: 
on the 18th March 1898. Meanwhile, on the 4th October ISD-h Ch sold tho 
whole of the property to defendant’s father. Tho plaintiff eventually sued on 
the 4th October 1908, to recover possoBsioii of the prox)Srty from defendant : 
the latter contended that the claim was barred by adverse possession 

JScM, that to entitle the defendant to add to the period of Ms own adverse 
possession (which was admittedly less than 12 years before the date of the 
present suit) tho jooriod of his vendor G-.’s possession, it must be shewn that the 
latter's possession was also adverse. That it could not be, so long as the dacreo 
for partition was alive and capcrblo of execution as against G. during the period 
of his exclusive possession^ because during that period the decree forming the 
basis of the mutual rights aud obligations of tho parties prevented them from 
setting up any title contradicting it and thereby giving to either a new cause of 
action against the other. 

The question of adverse possession as between tenants- in -common depends 
not on a severance of the teuancy-in-common by partition but on exclusive 
occupation by one co-tenant amounting to an ouster of the other. 

Second appeal from the decision of F. X. De Sonza^ District 
Judge of Thdna, reversing the decree passed by S. A. Gupte^ 
Subordinate Judge at Murbacl. 

Suit to recover possession of land. 

The land in dispute was originally the joint property of two 
brothers Gangadhar and Damodar, Of these, Damodar was sued 
on a mortgage-bond, as manager of the joint Hindu family, hj 
one Narayan, the father of the plaintiffs, in 1878. The suit was 
decreed ; in execution of the decree the property was put up for 
>sale and purchased by one Vishnu Ganesh. When Visimu 
attempted to recover possession of the property, he was obstruct- 
ed by Gangadhar : and he had eventually to file a suit against 
the latter to remove the obstruction. The Court decided in that 
. suit on the 29th November 1886 that Vishnu Ganesh was 
entitled to recover possession by partition of a moiety of the 
property. In execution of this decree Vishnu gave a darldasf 
to recover possession; of; 'a moiety. It was" sent to the Golleetor 
for execution, who- effected a partition and handed over posses- 
sion of lands to Vishnu, on the llth December 1895 
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On fclie 22nd January 1897, Vislinu .sold the property to one 
Vinayak^ who in turn sold it to the plaintiff on the 18 tli March \ 
1298. 

Meanwhile, on the 4tli October 1894, Gangadhar sold the land 
to Ravji Rao (father of defendant). 

The plaintiS filed this suit on the 4tli October 1906 to recover 
possession of the property from the defendant. 

The Subordinate Judge, who tried the suit, held that the 
plaintiff^s claim was bsirred by time. He was of opinion that 
the defendaiit and his predecessor-in-title had been in adverse 
possession from the 29th of November 1880, the date of the 
partitiomdecree. 

On appeal the District Judge arrived at a contrary conclusion. 
Ho hold that the suit was not barred. The followdng were his 


Tiio Sxibord mate Judge holds in the altornative that time must be held to 
mil against the plaintifi; from the date of the decree (exhibit 22), 20t]i 

November 1886. I am unable to follow this argument. The ofPect of the 
decroo %Tas to make plaintiff's predeecssor-in-title Yishuu Gauesh, vii*tna]ly 
a co-parcener with Gangadhar in place of Damodar, entitled to joint posses- 
sion or rather a tenaucy-in-cominon in the family property, and till the joint 
tenancy \vas severed by partition, Gangadhar s possession was joint with, and 
not adverse to, the decree-holder or the auction -purchaser. The adverse 
possession of the defendant began, if at all, from 11th December 1895, the 
date of partition j and computed from that date, the period falls considerablv 
short of the statutory period. 

This view is based on the assumption that Article 144 of Schodulc II to 
the Limitation Act XY of 1877 applies to the present case, and that I think is 
the article applicable; but even if Article 127 or Article 137 applied, the suit 
would bo in time ; for, on the former hypothesis, the exclusion of the plaintiff 
would not begin till 4th October 1894, and, on the latter, the judgment-debtor 
would not be entitled to exclusive possession till the date of the partition* 

It is thus clear that plaintiff has proved his title and that his suit Is in 
time. But at first- it seemed to me that it would be inequitable to award 
possession as against the defendant, who is a hand fide purchaser for value 
from one of the co-parceners and has been in possession by virtue of his 
purchase for nearly twelve years. But on more careful consideration I am 
of opinion that the defendant cannot be mainMned in possession lor the 
following reasons : — 
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Tbo only grouwl on .wMcli the cMondaiit can resist tliis mit is tlifii lio lias? 
ilic oqnliy ol a hoiii Jide ptircltasei’ for value wiblicmt notice In liis favour* 
Bat no evidence was adduced to prove that he can claim this equity in the 
present case. If ho purchased the land with the know1e%e that It formed 
part of an inidivided co-parcenei’j estate^ he must Inive known that ho was 
purchasing what his alienor had no right to selh and lia 'would thus have 
actual notice of the defect in his title. If he purchased in ignoranccj then 
due enquiry would have apprised him of the true character of tho property he 
was buying, au<l tho law would impute to him constructive notice of tho 
Haw in his title. In either case, the equity now claimed on his behalf would 
be non-existent. 

But even assuming that the equity can bo successfully claimed, the plaintiff 
has an equal equity on his side, and the Icgul title being in him, Ills titla 
must prevail. The law is settled that a purchaser from an undivided co- 
parcener acquires no title to specific property ; he merely acquires a right 
to oiaim a partition in which he has an ecpiity to have the family property 
so luarshalled as to allot the specific proiierty to the share of the co~ parcener 
from whem ho derives his title, provided this can bo done wdthout injustice 
to the other co-parceners {vide TJdmmm v. Barney 11 B. H. C. 76 ; and Alyyagari 
V. Aiyyagm'ii I. L, E. 25 Mad. 690). In the present case, the property 
purchased by the defendant -was not allotted to the share of Ms alienor 
Gangadhar, and it is suggested that this was due to the fraud of Gangadhar 
himself. Be this as it may, it has been decided that in the analogous case 
of a mortgage the mortgagee’s sole remedy in similai’ circumstances is to 
proceed against the share which has been allotted to his mortgagor in lieu of 
the property mortgaged {Byjmth y. Bamoodeeny 1 1. A. 106 ; Hem QJmnier . 
Tkako Mont, 20 Cal, 5S3 ; Amolak v. C hand an, 24 AIL 483). By parity of 
reasoning, I would hold in the present case that defendant’s sole remedy is 
to proceed against the share of Gangadhar for compensation. 

The defendant appealed to the High Court. 

B, Fichomsior the appellants:— We are entitled to tack 
Gangadhai'Ls possession to our own adverse possession, Ganga-^ 
dhar did not hold the property on Vishnu^s behalf, and the passing 
of the partition decree did not change the character of that 
possession. He was in the position of a vendor who remains in 
possession after the sale ; such a possession has been held to be 
adverse to the purchaser : Amnd Coomari v. Ali 

III the present case the ddrhhast under which Vishnu obtained 
the symbolical possession was presented subsequently to our 
purchase, and so the iarhJtad and the granting of symbolical 
,„{i)-a8S5) 11 CaLS29.. , • : ■ , , ' . 
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possession do not afFeet iis^ wlio are third parties: see Juggo^ 
Imidhn Muhrjee v* Bam Chmder and Ilarjivau v. 

iSMvrawd^K 

The view of the lower appellate Court that Vishnu by his 
decree became virtually a co-parcener with Grangaclhar and that 
Gaiigadhar^s possession would not be adverse till Vishnu eanie 
to know of his ouster or exclusion is obviously not correct, 
because a stranger cannot become a co*parcener and cannot 
claim his privileges ; Barn Lalhi v, Burga Charan^^K 

J, B. Gharpure for the respondents We submit that the 
decree of the lower appellate Court is right. The appellant is a 
purchaser from Gangadhar. He will either be subject to the 
equities and legal defences that existed against Gangadhar cr 
will take free from all such equities. In the former case^ as 
Gangadhar ^s physical possession itself was not enough to com^ 
plete his title against us, defendants claiming through him 
cannot be in a better position. In the latter case, if he claims 
independently of Gangadhar and in his own right, his posses- 
sion not being for twelve years is not adverse. 

None of the cases cited for the appellant apply liero as they 
are cases before execution. 

CilANDAvAEKAR, J.—Tlie facts upon which the qiieslion of 
adverse possession, arising on the second appeal, turns, are foun{l 
and stated as follows in the judgment of the lower appellate 
.^Cburt:— 

The pkint-laiicl (S. No, 17, Pot No. 1) along with other lands was originally 
the joint property of two brothers, Gangadhar and Damodar, 

One Narayan, the father o£ the plaint ills, obtained a decree in Eegular Suit 
No. 735 of 1873 against Damodar on a mortgage-bond ; and in esec\ition of 
that decree, in Dai*khast No. 699 of 1875, lie brought the property to sale. 
Tlie property was purchased by Visliiiii Ganesh. The suit had been instituted 
by Narayan against Damodar as manager of the Joint Hindu family. Ganga- 
dhar, however, obstructed the purchaser, Vishnu Ganesh, in taking possession, 
wliereupon the latter instituted Bogular Suit No. 178 of 1877 against Gaaga- 
dhar to reaiovo the obstruction. The District Court deckled in ap|>eal in that 

(i) (I8S0) 5 Cal 584. (2) (1894) 19 Bom. 620. 

(^) (1885) 11 Cal. 680^ » - . 
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siiii that Yialma QaiiesR was' eEtitled to recoTer possession bj partition of a ' 
moiety of the property. The date of this decision was 30i!i XoTombcr 1888 
{dkle exhibit 22)* 

In execution of this decree, Yishuu giwa a Darkhast Xo. 311 of 1891 to 
recover possession of a moiety?-. The Darkhast was sent to the Colieetor for 
oxecutioii ati'I the Huzui: Surveyor, in effecting a partition, handed over to 
Yislmu possession of the xdaint-land (Survey No. 17, Pot No. 1) and other 
survey numbers on 11th December 1895. Exhibit 23 is the possessory receipt . 
X>assed by Yislinn in token of having obtained possession.^ 

On 22nd January 1807 Yislmu sold tlie proxreity to one Yinayak Mahadev, 
and ho in tiiin sold it to plaintiff 1 on 18th March 1898 under a sale-deed 
(exhibit 16), That is the title-deed under which the plaintiff claims. 

Meanwhile, on 4th October 1894, Gangadhar has sold the plaint-land to the 
defendant's father under a sale-deocl (exhibit 20).” 

The learned Subordinate Judge, who tried the suit, held that 
the plaintiffks claim was barred, because the defendant, and 
before him his vendor, had been hi adverse possession from the 
£9di of November 1886, the date of the partition decree. On 
appeal by the plaintiff, the learned District Judge, differing from 
the Subordinate Judge, has held that the period commencing 
from the 29th of November 1883 ■ and ending witli the lltli of 
December 1895, when the partition was effected by the Collector 
in execution of the decree, should not be taken into account, 
because the effect of that decree was to make the plaintiffs’ 
predecessor in title, Yislmu Gaiiesb, 'Sdrtually a co-parcener with 
Gangadhar in place of Damodhar, entitled to joint possession or 
rather a tenancy-in-common in the family property, and that the 
possession of Gangadhar could not be adverse to the decree- 
holder until the joint tenancy was severed by partition. 

I am unable to agree with the learned District Judge, if by this 
he means that, vrhere two or more persons hold property jointly 
as tenants-in-common and one of them is out of possession, the 
possession of the rest does not in any ease become adverse until 
the property is partitioned. It has been held by a Division Bench 
o! this Court in Bandmhar^a v. ShrmiwaBac/mja^^^ on the autlic- 
rity of Lord Denmatf s' remarks in C7a/i% v. iJoe clem 




CD (1840) 11 Ad. & K 3 COS at p. 1014 
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followed in Gmigailiaf v. Paraslirm}fi\ that to coiistitote an 
adverse possession as between tenants-in-common there innst be 
an exclusion or an ouster/' and ^^execlusive receipt of profits 
continuously for a long period may point to an ouster but the 
Court must be satisfied that such taking of profits is an indication 
of a denial of rights in the other co-tenant to receive them. 
The question of adverse possession depends, therefore^ not on a 
severance of the tenaiicy-iri»common by partition but on exclu- 
sive occupation by one co-tenant amounting to an ouster of the 
other. 

In the present case, the decree for partition which was obtain- 
ed by Vishnu Ganesh (under whom the plaintiff claims) on the 
29th of November 1886 against Gangadhar, established his right 
to a moiety of the property and to get that moiety separated and 
allotted to him. Under ordinary circumstances the continuance 
of Gangadhar in possession to the exclusion of Vishnu Ganesh 
would have been adverse from that date, and the defendant, who 
claims under a purchase from Gangadhar, would have heeii 
entitled to tack on the period of the latter^s exclusive occupation 
to his own, so as to perfect his title to the property by adverse 
possession for more than twelve years as against Vishnu Ganesh 
and those claiming under him. But to entitle the defendant to 
add to the period of his own adverse possession (which is admit- 
tedly less ihan twelve years before the date of the present suit) 
the period of his vendor Gangadhar^s possession, it must be shown 
that the latter^s possession was also adverse. That it could not 
be, so long as the decree for partition was alive and capable of 
execution as against Gangadhar during the period of hi>s exclusive 
occupation, because during that period the deex^ee forming the 
basis of the mutual rights and obligations of the parties prevent- 
ed them from setting up any title contradicting it and thereby 
giving to either a new cause of action against the other. Sup- 
pose during the period that the decree was alive and capable of 
execution, the judgment-debtor Gangadhar, who was in posses- 
sion, had repudiated his liability thereunder and claimed the 
property as his own. That could not have given Vishnu Ganesh 
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afresli cause of action' or the right to sue Mm afresh ia eject-' 
men tj.because^ Ms right !m%ung been established by the decree^ 
lie could proceed in execution without, any fresh .suit*.., .,It,.,k,.,iiot,.,,. 
contended before us, nor does it appear to have been urged in 
cither of the Courts below, that on the 11th of October 1894, 
when Gangadhar sold the property to the defendant, the decree 
had been liarred so as to become incapable of execution and to 
free Gangadhar from his liability under it. As a matter of fact, 
the decree was subsequently executed by the Oolleetor according 
to law, with the result that, as against Gangadhar, Vishnu 
Ganesii was allotted his divided moiety and put in possession on 
the 11th of December 1895. No doubt that possession was 
symbolical and would not bind the defendants who was then in 
actual possession under his deed of purchase of a prior date. 
But so far as Gangadhar was concerned, it was otherwise ; his 
possession of the property was subject to his liability under the 
decree and could in no sense become adverse to the decree-holder 
during the period when his right to execution of the deci’ee had 
not become barred. The defendant cannot, therefore, invoke 
the aid of the possession of liis vendor to support his plea of a 
title acquired by adverse possession. Such possession could begin, 
if at all, only when Gangadhar, in spite of his liability under 
the decree, sold the property to the defendant, and the defendant's 
occupation of the land commenced. Whether, even^ then, the , 
defendant's possession became adverse from that date, need not 
be decided, because assuming it was, the suit was brought within 
twelve years from then. For these reasons the decree must bo 
confirmed with costs. 

Heaton, J.— The predecessor of the plaintiff, who sues for 
possession, obtained a decree for possession, after partition, of the 
half of a property. This decree w’-as against one Gangadhar who 
was in possession of the whole property and wlio after the parti- 
tion decree, but before its execution, sold the property to the 
defendant and placed him in possession. So defendant was in 
actual possession of the whole, when partition was made in execu- 
tion of the decree and plaiiitiff\s predecessor was formally placed 
in possession of the half he was under the decree entitled to. 
Thereafter neither the plaintiff nor his predecessor convxnTed the - 


formal i-nto actual possession and the defendant remained in 
actual possession of the property. The latter had not had actual 
possession for twelve completed years when the suit was filed 
but seeks to add on to his own actual possession that of Ganga- 
dliar and call the whole adverse. The facts being as they are he 
cannot do this. \Yhen plaintiff ^s predecessor executed the decree 
by having liis share of the property separated and formally given 
over to Iiiiii he perfected his claim. 

From that moment a now condition of things came into exist- 
ence ; new rights arose and amongst thenij, that of tlie decree- 
holder to take actual possession of Iiis separated share* This 
was not a right continued or derived from any previous holder 
or the land but a new right unlike any which previously existed. 
No possession prior to its inception could be adverse to that right. 
Therefore no case of title in the defendant based on adverse 
possession is established. 

Decree eonfirmeiL 

■ , , ■ '■ BvE.;,'.: 
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Before Mr, Justice Macleocl, 

JwM L^xd Acquisittox Act (Act I or 1894), Causs in the mattes 
. or 1 GOYERNMENT OE BOMBAY, 2 KilRIM TAB MAHOMED,* 

ZaiyJ Aerj^uiiitlon Act (I 0/ 1804), section IS— Coin/ensation — Mode (fualua- 
tion iJien no recent sales — Marlcet value — Suneyors^ opinions — OhjecUom to 
Surveyors reports— Btierminaiion of mlue of fmiiaye land—Bttildhg 
frontage, Imo determined — Relative value of hach land and frontage— 
Ilfpotlietical htilding scheme, value of—Valu-eofiolioU land, hoio derived 
from mine of ‘part — Gollector*s award. 

In cases where the valnation o£ land cannot be based on what the property 
was producing at the timo of the notice of aeqnisition, and where there have 
been no recent sales of the land to guide the Court, the maihet value must be 
determined by sales of similar land in the neighbourhood. 

Reference No. 3,2 of 1907. 
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TLe omiQT in claiming compensation can seek to proTe either what the 
property wonld fetch i£ sold in one block, or what is the present value 
if he plotted out the property and sold it in lots. 

"Where no evidence has bean adduced of sales in the neighbourhood of such 
a largo block of land as tlie one under reference the evidence before the Court 
01 sales of small pieces of land in the neighbourhood, enables the Court to 
give an opinion regarding the values o£ difleront portions of the block, find the 
value of the whole mnst be deduced from these. In addition to the evidence 
of sales the Court can be guided by the opinions of surveyors. It h 
necessary, however, to distinguish opinion from argument. 

The practice which has giowii up in References under the Land Acquisition 
Act, 1801, of surveyors making long reports and furnishing copies to the oppo- 
site side beforehand is open to grave objection* A surveyor’s opinion b^^^ itself 
is good evidence. 

WTieii determining the value of frontage land the depth is a question of 
supreme importance. What is a suitable depth must primarily depend on 
the character of the iDulldings in the locality. 

It cannot be too clearly Lid down that under ordinary circumstances the 
value of an income producing property depends on its income irrespeetive of 
its cost; and that capital when once invested in land and buildings cannot be 
apportioned between them so as to give the market value of each. 

It cannot bo taken as a hard and fast rule that back land must be worth 
half the frontage land. 

Pji 2 C UBIA 2 I “ Evidence of hypothetical building schemes is irrelevant 
to The question of finding the market value of land. The belief that an 
hypothetical scheme can bo a guide to market values ascertained by other means 
is equally fallacious.” 

The Court wmuld be slow to differ from the Collector’s offer on a matter of 
a few rupees except for very strong reasons such as an error on a question of 
principle. 

The facts appear in the judgment. 

KirJqjcdrick (with SeoU^ Advocate* General) for Govenimeht. 
Eoberlson (with Stra^igman and Weldon) for the claimant, 
MAnLEOR, J. — ^This is a reference from the Collector of Bombajq 
under section 18 of the Land Acquisition Act, to deteniiine the 
amount o! compensation to he awarded to Karim Tar Mahomed 
for certain land on Mazagon Road, which has been notified for 
acquisition by Government on behalf of the Municipality of 
Bombay on the 17th November 1904- The land is shown in pink ' 
, oh the .plan (Exhibit A). It measures 3,475 square yards with 
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a frontage of 165 feet on Mazagon Hoad and 14S feet on Yalpa- 
khadi Road and a mean depth of 170 feet on the Mazagon Iloael 
At the date of the notice there was a bungalow and out-hoiises 
on the land^ but it is admitted that the land should be valued 
as vacant building land. The Collector has offered its. 15 a 
square yard and the claimant considering his land to be Vvorili 
Rs, 25^ applied to the Collector for a reference to this Ooiirt. 

The valuation cannot bo based on what the property was 
producing at the time of the notice, nor have there been any 
recent sales of the land to guide the Court* 

The market value must^ therefore^ be determined by sales of 
similar land in the neighbourhoocL From Eshibio A and other 
evidence that has been given it is clear that small holdings are 
the rule in the locality. The owner in claiming compensation 
can seek to prove either what the property would fetch if sold 
in one block, or what is the present value if he plotted out the 
property and sold it in lots. He has not attempted the latter 
course. I have therefore to decide what was the market value 
of this plot of land as a whole on or about the 17th Kovember 
1904, 'No evidence has been adduced of sales in the neighbour- 
hood of such a large block of land, but the evidence before the 
Court of sales of small pieces of land in the nsigbbourhood can 
enable the Court to give an opinion regarding the values of 
different portions of the block and the value of the whole must 
be deduced from these. In addition to the’evidcnce of sales the 
Court can be guided by the opinions of surveyors. It is neces- 
sary however to distinguish opinion from argument. And the 
practice ■which has grown up in References under the Land 
Acquisition Act of surveyors making long reprts and providing 
copies to the opposite side before the ^hearing appears to rne 
open to grave objection. A surveyor's opinion by itself is good 
evidence. What value the Court will put on it depends entirely 
on the effect of the cross-examination, but there is no reason 
why the witness should himself provide the material for 
his cross-examination. It will save the time of the Court 
if a surveyor prepares a concise description of the property 
to be . valued^ but if he is a wise man he will add nothing 
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more except Ins opinion of its Ta’ne, If however ho docs give 
his reasons they must be based on facts and not on hypothesis. 

Fortunately there is no difficulty in this case in arriving at the 
approximate values of frontage land on Mazagon and Yalpakha- 
di Roads in November 190 h Plots 2 to 6 on Exhibit A all front 
on Mazagon Road with a depth of about 80 feet. In March 1903 
Nos. 4 and 5 very similar plots measuring about 7S square yards 
realised at auction Rs. 15 and Es. 23 a square yard respectively. 
The divergence in the price cannot be explained but only demonstra- 
ies public caprice. In November 1902 plot 6 measuring 390 square 
yards realised at auction Rs. 21 a square yard. Plot 2 'realised in 
August 1906 Rs. 37 ; and plot 3 in November 1907 Rs. 47. There is 
nothing to show that land value had increased between 1902 and 
1904 but undoubtedly from early in 1905 prices of land began to 
rise owing to the boom in the mill industry, until, as Mr. Stevens 
said, by the end of the year almost fabulous prices were being 
given. This will account for the prices realised by plots 2 and 3. 
But sales after the date of notiOcation must be discarded when it 
is proved that values have been affected one way or the other 
by circumstances which have arisen after that date. I have also 
been asked to take into consideration the amount awarded l:)y the 
High Court for the property marked I on Exhibit A, but obvious- 
ly 1 could not do so without considering all the evidence on which 
that award was founded. The award by itself is not evidence of 
the market value. Plots 8 and 9 are situated on Jail Road and 
though the distance from the land in reference may not be 
great the character of the locality is so difierent that the sales of 
those plots can be no guide in this case. When determining the 
value of frontage land the depth is a question of supreme im- 
portance. What ivS a suitable depth must primarily depend on the 
character of the buildings in the locality but in an ordinary shop 
and chawd locality like the one I have to deal with it has been 
the custom for surveyors to calculate the depth at 100 feet. In 
the next place the value of a building frontage must depend 
on the higher rents that can be obtained for the shops 
or rooms facing the street, and as the proportion of these 
rents to the lower rents of the back rooms decreases so does the 
Value of the whole frontage land decrease. As Mr. Stevens 


im 


said; tlie value o! froiita.ge laari with a depth of 40 feet would 
be 50 per cent, more valuable than if the depth wore 100 feet; but 
the value of the 60 feet behind would decrease in greater pro- 
portion. A depth of 100 feet therefore has been admitted to give 
the best average and I am satisfied on the evidence that frontage 
land on Mazagon Road with a depth of 100 feet was not worth 
more than Rs. 20 a .square yard in November 1904. It follows 
that similar frontage land on Valpakhadi Road, th cul-de-sac with 
a iiightsoi! depot at the end, would be wrorth less. In March 1903 
plot No. 7 measuring 313 square yards was sold for Rs. 4,672 by 
Ahmadbhoy Habibhoy to Kassum Rahimtulla Joonas. At first the 
purchaser thought he was buying 242 square yards for Rs. 3^872 
but on measurement the plot v/as found to measure 71 square 
yards more, and as the vendor disputed that this area had been 
sold, the matter was settled by an additional payment of Rs. SOC). 
This may be regarded as an excellent instance of a bargain 
between a vendor who was not likely to give anything awnay, 
and a purchaser 'who was anxious to buy the land on account 
of lus owning the adjoining plot. 

Taking the price paid at Rs. 15 as argued by Mr, Robertson, it 
would be impossible to give a higher value for the Valpakhadi 
frontage of the land. But in spite of its triangular shape it will 
bo seen that plot 7 with an average depth of less than 40 feet 
could be built on so that practically all the rooms front on the 
road, therefore a low'cr value must be given to frontage land 
having a depth of 100 feet, This may be partly balanced by the 
fact that the Valpakhadi frontage on the land in reference is more 
favourably situated and nearer Mazagon Road than plot 7« Its 
value would therefore be between Rs. 12 and Rs. 15 a square yard. 
With reference to the purchase of the property facing the claim* 
aiit^s land on the south side of Valpakhadi Road from Karniali 
Pirblioy, I agree ■with Mr. Robertson that it cannot be relied upon, 
as it is a purchase of land and buildings, and the purchase price 
must have been fixed by what the property was producing. This 
cannot be taken as an instance of sale of land, though it may 
turn out that the balance of the purchase-money after calculat- 
ing the value of the buildiog may approximate what a witness 
considers to bo the value of the land. That would bo a coinei« 
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clence and nofc evidence. Ifc cannot be too clearly laid down 
that under ordinary circumstances the value of an income 
producing property depends on its income irrespective oE its 
cost and that capital when once invested in land and buildings 
cannot be apportioned between them so as to give the market 
value of each. 

If I take into consideration these high values for the frontage 
land in valuing the whole plot I have over l/'lD;) square yards of 
land at the back as shown on Mr. Stevens^ plan (Exhibit 7). If 
this land is to have any value^ it must have access to the road and 
this will diminish the amount of frontage land^ but I doubt veiy 
much whether the back land would have any value except as an 
amenity if a depth of 100 feet is allowed for frontage laniL In 
any event if the frontage land were fully occupied a largo 
proportion of the back land would have to be kept open. This is 
more probable when I consider Mr. Chambers’ plan (Exhibit C) of 
laying out the ground^ as he his taken a 40 feet frontage in order 
to utilise the back land to the best advantage. The purchases 
made by Kassurn Rahimtulla Jooiias of three plots of land with 
frontages on Chiuclibunder and Valpakhadi Eoad in 1902 are 
a very fair guide to the value of ordinary chawl land in this 
vicinity. In 1902 Kassurn bought three narrow plots adjoining 
each other at an average of Rs. 9-i-O and built a chawl on 
them with shops on the frontages. I consider that the advantage 
of a double frontage was set off by the disadvantage due to the 
narrowness of the plots, and that it is fair to deduce from these 
sales that chawl land in this locality in 1902 was worth Rs. 9 or 
Es. 10 a square yard provided it could be as fully built on as the 
land bought by Kassurn Rahimtulla. Both Mr. Chambers and 
Mi% Stevens were of opinion that back laud could be valued at 
one-half the value of frontage land but it is obvious that the 
application of this rule depends on the character of the back land. 

There are two alternatives in this ease, either to take a deep 
frontage which must have a piece of back land of very little 
value, or to take a lesser frontage, which while increasing the 
value of the back land would at the same time increase the 
proportion of back land to front land. But I must decline to 
accept as a hard and fast rule that back land must be worth 
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half the frontage lanJ, That would only lead to absurdities. 
Mr. Eobertson has argued that even accepting Mr. Stevens" 
division of the land as shown in Exhibit 7 the Collector's award 
should be increased as Mr. Stevens arrives at his all over figure of 
Es. 15 by taking the plot C at Rs. 6 whereas he says in para 10 of 
Ms report {Exhibit 6) that the back land would be worth anything 
between Es. 6 and Rs. 10 and the claimant should be entitled to 
the highest figure given by a witness on the opposite side. This 
is a perfectly fair argument which only illustrates the danger 
I have referred to above of a surveyor giving reasons in his 
report. However I understand Mr. Stevens to mean that the back 
land in this case might be worth Rs. 10 but his all over figure of 
Rs. 15 only allows it to be valued at Rs. 6 since if a frontage 
depth of ,100 feet is taken^ the hack land becomes reduced to the 
lowest figure. If the frontage depth were reduced it would 
follow the back land might be worth up to Rs. 10. I think Es. 6 
a very full value for the back land. I regret I cannot accept 
Mr. Chambers" opinion that this land is worth all over Es. 25* 
Mr. Chambers before the Collector valued the land at Es. 24, 
solely on the basis of an hypotlieticah building scheme. I have 
already decided in an interlocutory judgment in this reference 
(which can be incorporated herewith) that evidence of hypotheti- 
cal building schemes is irrelevant to the question of finding 
the market value of land. It is difficult to suppress the belief 
that seems to exist almost universally amongst surveyors 
in Bombay that market values can be ascertained in this way, 
Otherwise it should not be necessary to keep on giving reasons 
to the contrary. The belief tliat an hypothetical scheme can be 
a guide to market values ascertained by other means is equally 
fallacious. However much conclusions may differ^ the road which 
leads to the determination of land values is short and straight* 
By the ingenuity of Counsel and surveyors attempts^ often success- 
ful, are made to divert the road on the grounds that the diversions 
will lead to an infallible result. They only lead to waste of time. 

Mr* Chambers in his report, put in before me (Exhibit B), values 
the land at Rs. 25. Apart from his scheme which seems to have 
been altered since it appeared before the Collector (another illus- 
tration of how complaisant these schemes are to the will of the 
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monlder) lie bases bis opinion^ like Mr. Stevens^ on sales^ but 
this opinion based on sales was evidently subordinate to bis 
opinion based on his seheme. It is impossible to deduce from the 
evidence ol sales that this large block of land could be worth 
any thing like Es. 25 a square yard. 

Whether the depth of the frontage is taken at 40 feet and higher 
retail values allowed with a larger proportion of back land or the 
depth is taken at 100 feet and lower values allowed with a greater 
proportion of front land the totals come to much the same as the 
Collector’s offer. But valuing the land as a whole it would not be 
correct to add up the retail values of the parts as derived from 
the instances of sales of small plots without making soni3 deduc- 
tion both on general p'diiciplcwS and because the wastage must 
be greater than in those iristinces from which the retail values 
have been deduced, x^part from that I agree with Mr, Kirkpatrick 
that the Court would be slow to differ from the Collector's offer 
over a matter of a few rupees except for very strong reasons 
such as an error on a question of principle. In this reference 
I am satisfied that the Collector his offered the full market value 
of the land and I dismiss the reference with costs. 

One set of costs bstweon the Oovernment and the Municipality 
to be allowed as against the claimant. 

The interlocutory judgment was as follows : — 

MagleoD; J. — I have already decided this question in what I 
thought sufficiently plain language in the reference of lu re 
DkinjibliO-^ and everything I said in that judgment 

on this question may be taken as incorporated in this, 

, Mr. Robertson argues that though that decision might be 
right in the case of a piece of land of 21,000 square yards, 
it would not folloiv that it ivould apply to the ease of a piece of 
land measuring 3,500 square yards. I can see no distinction. 
In the first place there can be no relation between the capitalize i 
rent of land and actual buildings and the market value of the 
land. It follows that there can be no relation between the 
capitalized imaginary rents of imaginary buildings and the 
market value of the land. Mr. Robertson has cited Ib re Merwanji 
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Gamd^h That case is nob binding on me, though T would £ol« 
low it if I could possibly agree with the decision. If it does decide 
that hypothetical building schemes are relevant, I have already 
expressed iiiy view on that question in Dlmnpblioyh ease^ 
These hypothetical calculations are not founded on fact. There 
are a number of factors each of which can be varied to an inde- 
extent and therefore the permutatioas and combinations 
of - these factors are practically infinite. I happen to know 
exactly how those calculations are made and I am perfectly 
aware that if Mr. Chambers thought the land was worth Rs. 15 a 
square yard he could turn out an equally plausible scheme to 
support that figure. Mr. Robertson argues that if I disallow 
this scheme as irrelevant it follows I must hold any hypothetical 
buildingscheme is irrelevant. In my opinion it is. As long 
as opinions may differ as to the building to be put on a piece 
of ground, there can be no certain factor on which the valuation 
can be founded. That is the root of the matter. If the buildinn’ 

o 

is certain, L e* one of which there cannot be two opinions, 
and there may possibly be cases in which it can be, then there 
is no longer an hypothetical building scheme. The failure to 
recognise this guiding principle can only result in enormous 
waste of time and money. 

Attorney for Government ; — Mr . . J, C. <?. Bowen^ Government 
SoUcitoT, 

Attorneys for claimant : — Messrs. Ardeshir^ Eormnsji, BinsMw 
§* Co. i Messrs. Crawfordf Brotm Go^ 

gv , B. N. L. ■ 

(1) (1907) 9 Bom. L. E. 1232. 
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Before Mr, Justice MaoleocL 

LALBHAI TPJCAMLAL AKB oTHEiss, PLAmTiFEs, ?). Tite MUNIOIPAEi 
COMMIBSIOHER fob the CITY of BOMBAY, .DEi?j3NBANf.‘* 

CH-ij ofBomhci]} Mimid^al Act {Boi]h, Act III of ISSS), ser.cio>i ZhA '\~~~CJon- 
strucimi — Municipal Gor/imissioner--'Potver to remove da noierous stnintures 
-^Bxereise of the power — Appear f meaning of-^-^Mlscrellfm vedcd in the 
Commissioner — Exercise of discretion ih'ougJi agent —Mvtice hy Com- 
missioner to a party to remove struchire in ruinous condition — B-iglit of 
the party to he heard hy the Commissioner in ansicer to the notice — Injimction 
restraining Commissioner from pulling down a house. 

The primary object of section 354 of the Oity of Bombay Manicipal Act 
(Bom. Act III of 1888), is the safety of the public to secure ".rliich the Com-" 
B'lissioner must of necessity be given very 'svicle powers. Bat it does not follow 
that those powers can be exercised arbitrarily and without due consideration 
to the provisions of the section and the right of individuals. 

The word ^ appsar ' in the section does not involve ^ appear to the eyed It is 
siidicient if it appears to the Commissioner on the representation of a 
competent officer whose duty it is to make such re]}resoiiiations. But the 
Gommissionef s action when ^ it appears ’ is judicial, so tba.t he nuist exercise 
his discretion in determining what action should ]>8 taken. It is not suiheient 
that he should merely sign a notice which was sent to him by tlie Executive 

^•^SuitKo.lG6of im 

t Section 354 of the Oity of Bombay Municipal Act (Bom. xict III of ISSS}-*^ 
Dangeroiis Structures* 

354 (1) If it shall at any tame api^ear to the Commissioner tliat any structure 
(Ircludliig under this expression any building, \val I or other .structure and anything 
affixed to or projecting from any building, wall or otlier stnicturo) is in a ruinous 
condition, or likolv to fab, or in any way dangerous to any person occupyi'eg, re- 
sorting to, or passing by such staiccure or any other structure or place in the neigh- 
bourhood thereof, the Commissioner may, by written notice, recjiiiro the owmer or 
occupier of such structure, to pull down, secure or repair such structure, and to 
prevent all cause of danger therefrom. 

(2) Tho Commissioner may also, if he thinks fit, require tlic said owner or occupier, 
by the said notice^ either forthwith or before proceeding to pull down, seciire or 
repair tbe said structure, to set up a" proper and suilicient hoard or fence for the 
protection of passers-by and other persons, with a eonvenicut platform and handrail, 
if there be room enough for the same and the Commissioner shall think the same 
desirable, to serve as a footway for passengers outside of such hoard or fence, 
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Ingineer becaiiso it liad preTiously been signed by that officer. It sliould be 
considered as a notice to show cause. It is not invalid, at the same time it 
cannot deprive the person served with it of his idght to object unless the 
legislature has clearly deprived him o£ such a right. 

Banger means peril risk, hazard, exposure to injury from pain or other evil 
and can vary in degree according as the apprehended injury is expected to 
occur at once or at some future time. Section 354 applying to all degrees of 
danger and preseribiii g various precautionary measures to be taken to prevent 
injury resulting theveirom, it follows that first, the degree of danger must be 
ascert;dned, and then the approj)riate precautionary measure prescribed. 
Where it is not suggested that the danger is imminent, a duty is imposed on 
the Commissioner to decide judicially what should be done to assure the 
safety of the public having due regard to the interest of, the owner of the 
structure. 

The discretion must not be arbitrary : Paslcall v. Passmore^-) ; Gangjihlmj 
V. The Mmkifdl OorpomHon of Bomhagi^). But the Court is in the first 
instance entitled to inquire whether the discretion has been exercised. Biscre- 
tion has to be exercised, first, in coming to the conclusion as to the state of the 
structure, and, then in fixing upon the appropriate remedy. It is sufficient 
exercise of his discretion in deciding what structures are dangerous if he 
appoints a competent person to represent to Mm what structures are dangerous. 
But if a notice is issued, based on the representation of such a person, it is open 
to the owner to prove that that parson has not exercised Ms discretion or has 
been actuated by im|)roper motives in prescribing the steps to be taken, 

If the owner can prove to the satisfaction of the Court that his house wag 
not in such a dangerous condition as to warrant an order to pull down, that 
would be prma facie Gvidence that the person appointed by the Commissioner 
has not exercised his discretion. The Commissioner can exercise his discretion 
through an agent, but it follows that if the agent has not exercised his dis- 
cretion, nor has the Commissioner, the Commissioner has the opportunity to 
remedy this when the owner complains. 

Under certain eircumstanCGs the safety of the public must be considered in 
priority to the right of private individuals, as in the case of imminent danger, 
but where there is no suggestion of imminent danger, the person affected is 
entitled to be heard as a matter of common justice. 

Suit for an injonction restraining the Municipal Commissioner 
of Bombay,, Iiis servants and agents, etc*, from pulling down the 
pdaintiffs^ house under sections 354 and 488 of the City of Bombay 
Municipal Act (Bom. Act III of 1888), as being in a dangerous 
and ruinous condition. 


a) 15 Fa, a. 1). 30b 




(2) (1899) I Bom. L. B. 7U at p. m, 
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The house in question consisted of a ground floor and one , 
upper floor and was situated in Ohakla Street in Bombay and 
faced to the west. It ran back towards the east for more 
than a hundred feet and on its north side was a narrow street or 
lane only seven or eight feet wide called Curnbliarwada Cross 
Lane. Ten shops on the ground floor of the house opened in this 
lane which was a busy thoroughfare. The front of the house 
opening on Chalda Street only afforded a space for two shops on 
the ground floor. These shops, as also those opening on the lane, 
were used for the sale of grain and spices. The rooms on the 
upper floor were used for storage except four rooms which were 
occupied by tenants who lived in them. The whole height of 
the house was only fourteen or fifteen feet. The house was said 
to be fifty or sixty years old and was a wooden framed building, 
the space between the posts of the framework being filled in 
with ma*sonrj% chuiiam, etc. 

The plaintiffs who were the trustees of Godiji Maharajas temple 
in Bombay had purchased the said house in 1904 and they applied 
the rents to the maintenance of the temple. 

On the 6th January 1908 the plaintiffs were served with a 
notice under section 354 of the City of Bombay Municipal Act 
which stated that a portion of their said house was in a ruinous 
condition, likely to fall and dangerous to any persons occupying, 
resorting to, or passing by the same/'’ and required them to pull 
down the whole of the first floor including the flooring and the 
roof. This notice came from the Municipal Executive Engineer’s 
ofSce and was signed by the Municipal Commissioner (the 
defendant), 

On receipt of the said notice the plaintiffs had the house examined 
. by their engineer who after examination reported that the house 
was in a sound condition and not at all ruinous or likely 
to falL Thereupon the plaintiffs’ solicitors, on the 1st February 
1908, wrote to the Municipal Commissioner stating the result of 
the engineer s examination of the house and saying that they 
believed some mistake had been made in sending the notice* 
They requested that the house should be examined by the 
Engineering Department of the Municipality in order to ascertain' 
its real condition* Their letter 'concluded as follows ■ 


Oiu* clients' engineer will bo glad to meet the ofRcer of the Executive 
Eugineer s Department, who ina}’- be deputed to inspect the house and discuss 
the subject with him on any day wdiich may be appointed for the purpose. 

The plaintiffs received no reply to the said letter^ lent on 
the 19tli February 1908 a further notice of that date was received 
by them signed by an ofBcer (an Inspector) in the Executive 
Engineer's Department purporting to be issued under section 488 
of the City of Bombay Municipal Act and stating that on the 
27tli February 1903 pursuant to that section he would enter the 
said house with workmen in order to pull down the whole of 
the first floor thereof including the flooring and roof as required 
by the previous notice of the 6th January 1908. 

The plaintiffs then had the house again examined by another 
surveyor who also reported it to be in a sound condition. There- 
upon the plaintiffs on the 25th February 190S filed the present 
suit praying for an injunction restraining the Miinici|)al Com- 
missioner, his servants and agents from proceeding under the 
aforesaid notices, An interim injunction pending the hearing of 
the suit was granted on the application of the plaintiffs. 

After the plaint w^as filed the plaintiffs obtained inspection of 
the Municipal documents and discovered that for a considerable 
time there had been a desire on the part of the Municipal Engineer- 
ing Department to remove the plaintiffs^ house in order to widen 
Cumbharwada Cross Lane which was mueh too narrow for the 
traffic. The plaintiffs thereupon obtained leave to amend the 
plaint by adding two paragraphs, alleging that the notices of the 
6th January and the 19tli February 1908 had been issued 
capriciously and oppressively without giving the plaintiffs an 
opportunity of satisfying the defendant that the house was not in 
a dangerous condition, and that they were not issued in good 
faith but were really issued in order to widen the Cumbharwada 
Cross Lane* 

The ease came on for hearing in June 1908. 

Issues were framed raising the following points^ % — 

1. Whether the actual condition of the house on the 6th 
January 1908 justified the issue of the notice of that date 
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pu^l ^iown'’ part of the house as being ruinous, etc,, under 
section 354 ? 

2. Whether under the said section the Commissioner’s order 
was not final and conclusive, and whether it coukl be questioned 
^ ::in a suit? 

8. Whether the notices were issued in good faith ? 

On the second point it was contended for the piaintifts that 
til any sam both the order's were bad as both were made by the 
Commissioner without first giving the plaintiffs the opportunity 
of being heard. 

KirkpatneJe (with Selalmd and Blianiarhar) for the plaintiffs 
bection 854 allows a notice to pull down only in cases of urgent 
and immediate danger. In other eases the notice issued under 
this section should he to secure or to repair. It is now six 
months since notices complained of were issued and the house 
is still standing and is occupied and used just as it always his 
been. This is conclusive proof that there was no urgent dan^^Ir 
in January and February last andthereforetherewas nojustilfca- 
tion for the notices, The evidence given now at tlie' hearimr 
.shows that the house though possibly needing some slight repair 
IS quite sound and not dangerous or ruinous.' The principles laid 
down in Metropolitan, Asylum District v. Hill (D are applicable 

No doubt the Commissioner under section 354 may issue a' 
notice If it appear to him that a building is dangerous. But 
tiers m nothing in the statute which takes away the rmht to 
question the propriety of his action by a suit. Section 4°71 re- 
cognizes that right for it speaks of any requisition Imofully 
made How can the legality of a requisition bo ascertained 
except by a^suit ^ That point, however, has been decided by 
Jardine, J,, m Ea^ee Essa HajeeFudla v. aiiarhs wlricli wa^ a 
case on the corresponding section of the previous Municipal Act. 

It. is of course, impossible for the Commissioner to have 
^sonal knowledge of all the matters arising in all the depart- 
S8SP'i®WS--'S.V':^fti:(l883y6.:App.::Caa^ 
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ments of the Mimieipality. He must rely on Ms suhordiiiates, 
III their zeal to improve the City by widening the street they 
have misled him. The documents in evidence show their 
designs on the plaintiffs® house for several years previous to the 
notice of the 6th January 1908. The Commissioner signed .that 
v'TO laid before him, . In so doing he acted 

judicially and both sides should have been heard. But plaintiffs 
had ,110 opportunity of stating their case : Cooper v. W animorth 
Duifiot Boanl of IVorkt i IlojoJdm v. Smeiliwich Locitl Board 
of Ilealilid^'^^ Atlorney-Qe^efal v. Hooper Judicial authority 
cannot be delegated to subordinates^ see Broombs Legal Maxims^ 
page 639^ 7th edition, 

Jard'hie (with Weldon) for the defendant i-^Under section 
854 of the City of Bonibaj/ Municipal Act the Commissioner's 
opinion is final and the notice issued by him in accordance with 
that opinion cannot be questioned in a suit unless bad faith can 
be shown : Gangjihhoy v. Mnnicipal Corporation of Bomlag 
GheefJmn v. Magor^ of Manchester So also in cases 
arising under section 231 of the Act, the Commissioner's opinion 
inconclusive: Goverdhiudas Gohddas Tejpal^^ The Municipal 
Commissioner Section 854 does not require that the person on 
whom notice is served shall be called on to show cause against 
it if he has any. Some sections of the Act do prescribe that 
procedure, 357 clause (1), sub-clause (b), but no similar words 
appear in section 354, The omission must be intentional. See 
also Jvlaxwell cn Statntes^, page 335, 7th edition. 

The case of the Managers of the Metropolitan Asghirn Bhirict 
\\ Mill only applies where the Act authorized by the statute 
can be done without injiiiy to property. It is not applicable 
yjiepq:;fdr,,th9:^^ by sections. 354 and' 48S'.'necessarily':. 

involve injury to property and loss to thenwBer of ■itr:'' J 

W e contend that the evidence shows that the condition of the 
house justified the issue of the notice. It,, was and is in a,,' 
• dangerous condition and ought to be pulled down. 

a) 11363) 14 a B. N. S. ISO. (5) {a875) L. B. 10, C. B. 249. : 

(2) (1890) 21 Q. B. D. 712, (6) (1S90) Ohitfcy and FatelFs Small Cause 

(3) [1893] 3 Cli. 4S3. Court cases, b. 281. 
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The following sections of the City of Bombay Municipal Act 
were referred to and commented upon :«^Sectioiis 298^ 8863 342^ 
^■■"438, 4.71, 189, 491 and. 503. . ' 

: ' ^ jdaintiffe as trustees of Godyi Maihara].^:Sr; 

temple in Bombay are the owners of a house at the comer of 
Oliakla Street and Cumbbarwada Cross Lane, consisting of a 
ground floor and one upper floor. The rooms on the ground floor 
are used for shops and the rooms on the upper floor aa-e partly 
used for living purposes and partly for storing goods. The gross 
rental is Ss. 316. 

On the 6th January 1908 the plaintiffs were served with a notice 
from the defendant, the Municipal Commissioner for the City of 
Bombay (Exhibit A), requiring them, under section 354 of the 
City of Bombay Municipal Act, 1888; to pull downi the whole of 
the first floor of the said house including the flooring and the roof 
and pull down or secure the remainder of the said structure, on 
the ground that the structure was in a ruinous condition, likely to 
fall and dangerous to any poi’soii occupying, resorting to or pass- 
ing by the same. The plaintiffs in consequence of this above 
notice instructed their Engineer Mr. Nb D. Kanga to inspect the 
building and he expressed the opinion that no portion of the 
building was dangerous or in a ruinous condition or likely to 
fall. The plaintiffs through their solicitors Messrs. Bhaishankar 
and Kanga then wrote to the defendant on the 1st February a 
letter (Exhibit A 0) :~ 

Our clients, the Tiustees of the Godiji temple, in whom is vested the 
house Xo. 14<5 situate at Cbalda Street have placed in our hands Kotiee 
No. 893 of 1907-03, dated the 6th ultimo, issued under section 354 ot the City 
of Bombay Municipal Act, 1888, and we are instructed to state in rejdy that 
on receipt of your said notice our clients showed the same house to their 
engineer who after careful examination found that the said house was in 
quite a sound condition and was not in a ruinous condition or likely to 
fall down or dangerous to any person occupying, resorting to or passing 
by the same, and we believe that- some mistake has ])eoa coiiuiiitted in 
issuing the said notice in regard to the said house. 

We therefore reqxiest that you will be good enough to have the house 
examined by the Engineering Department 0 ! the Municipality with the 
view of ascertaining' its real condition and our clients are satisfied that it 
^Yill be found, quite unnecessary: to'. pull down the whole of the first floor 
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Iiiolnding tlie flooring and the roof and in the meantime oblige om clients 
by suspending action on the said notice. 

Onr clients* engineer will be glad to meet the officer of the Execntiv© 
Engineer’s Department who may be deputed to inspect the* honse and 
discuss the subject with him on any day which may be appointed for the 
purpose* 

On the 17th February the defendant wrote to the plaintiffs^ 
solicitors (Exhibit A5) forwarding the memo of the Executive 
Engineer, It was as follows 

The house in question has been examined by this department and certain 
portions of the same having been found in an unsafe condition, a notice under 
section 354 of the Municipal Act has been issued for the removal of the same. 

The solicitors may be informed that a month’s time was given to comply 
Tvitli the notice which time has already expired and as their clients have 
done nothing in the subject. Municipality will now take fxirther steps in 
the matter. 

On the 19th February 1908 notice was given to the plaintiffs 
under the signature of Mr. A. B. Taidya, Inspector of Streets and 
Buildings, B. Ward South, that he would enter on the premises at 
8-30 on the 27th February to pull down the first;floor as required 
by the notice of the 6th January. This notice is Exhibit B. The 
history of the notice is as follows: Mr. Katrak, Superintendent of 
Streets and Buildings, sent A 3 to Mr. Vaidya with a memo A 17 
asking him to report. Mr. Vaidya returned it with his remarks 
A 4. He says : ‘‘^The building was examined by the Engineering 
Department and the notice was issued after careful inspection.^^ 
No further inspection was made by Mr. Vaidya before he report- 
ed. Mr. Katrak on getting Exhibit A 4 prepared >a draft (Exhibit 
A 18) for Mr. HalFs, the Executive Engineer s approval. Mr. Hall 
approved the draft on 11th February and on the 14th Mr. Katrak 
gave instructions on his own responsibility to issue the notice B, 
It was drawn up and signed by Mr. Vaidya before the defendant 
replied on the 17 th February by Exhibit A 5 to plaintiffs’ solicitors^ 
letter A 3, though it was not served until the 19th February. 
The plaintiffs then asked Mr, Chambers, the well known Archi- 
tect and Surveyor, to inspect the building. He did so on the 
24th February and made a report on the same day (Exhibit A 6), 
in which he expressed the opinion that the building was not 
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dangerous or in a ruinous condition or likely to fall The 
plaintiffs' solicitors then wrote to^defenclant on the 24th February 
(Exhibit A 7) forwarding^a copy of Mr. Chambers' report and 
^ asking defendant to reconsider the matter^ otliervYise they would 
be obliged to file a suit for an injunction. Ho answer being 
received this suit was filed on the 25 th February. On the 
16th April, plaintiffs obtained m interim injiiiiction restraining 
the defendant from pulling down or trespassing upon the 
premises in the plaint mentioned until the 8th May^ on their 
undertaking not to do any work to their building. Clearly 
there was no imminent danger then. On the 6th May the in- 
junction was extended for a fortnight and was finally, on the 
22nd Majj after considerable argument^ extended to the hearing 
of the suit. The defendant filed his written statement on the 
9th April. He says that when Exhibit A was issued it appeared 
to him and it vstill appeared to him that the condition of the 
upper story of plaintiffs' house was such that the said structure 
was dangerous to persons occupying, resorting to or passing by 
it, that the danger would be enhanced if the said structure were 
not removed before heavy rain fell, and under the above circum« 
stances the plaintiffs were not entitled to the injunction prayed 
for. By an order of the 14th April 1908 the plaintiffs were 
allowed to amend their plaint by adding clauses 11^? and 116 
in which they alleged the defendant in issuing the said notice 
did not exercise his powers in a proper, reasonable or considerate 
manner and that his object was not a iona fideon% ' his real 
object being to acquire the property for widening Cumbharwada 
Gross Lane. The defendant replied to these allegations by 
an affidavit of the 6 th May. 

Before dealing with the circumstances under which the notice 
of the 6th January 1908 came to be issued I must, refer to the 
previous history of the plaintiffs' house and the correspondence 
between the owmers and the Municipality relied upon by the 
plaintiffs as showing the real object of the defendant in issuing the 
notice under section 354. The plaintiffs bought the house on 
the 6th October 1904. On the 8th October 1901 the previous 
owner had applied', to the Executive Eogiiieer of the Municipality 
to add a story (Exhibit On the , 7th November 1901 the 
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Executive Engineer disapproved by Exhibit D on the ground 
that the whole of the proposed work was within the regular line 
of the street as slio'wn in the plan sent therewith. On the 17th 
NoTeinber the owner^s Engineer wrote Exhibit E asking that his 
client should either be allowed to build or the property should 
be acquired by the Municipality, On the 25th March 1902 the 
Executive Engineer declined to entertain the proposal (Exhibit 
G). There was also a further objection that the building was 
not strong enough to bear another story. In 1905 the plaintifis 
executed certain repairs within the regular line of the street 
without Municipal approvab and were fined Rs. 5 in the ^Police 
Court. Thereafter a notice was served on them (Exhibit H) 
of the 22nd July to remove the alterations. Proceedings to 
enforce the notice, however^ were not taken as according to a 
minute appearing on Exhibit J the. work done had been very 
trifling. On the 13th July 1905 the Divisional Health Officer 
issued a notice (Exhibit K) requiring plaintiffs to provide a 
privy of two seats and as plaintiffs did not comply with the 
requisition a summons was taken out on the 7th December 
(Exhibit L). On the 3rd February 1906 plaintiffs^ Engineer 
wi'ote to the Health Officer (Exhibit N) stating that they had 
submitted plans for the privies to the Executive Engineer and 
asking for the summons to be withdrawn. The same day the 
plaintiffs submitted plans to the Executive Engineer (Exhibit 0). 
On the 24th February 1906 the Executive Engineer wrote 
Exhibit Q to the Municipal Commissioner stating that as the 
works intended to be constructed according to the said plan were 
within the regular line of the street he proposed to require the 
building to be set back. On the same day the Executive En«* 
gineer sent a notice of disapproval (Exhibit R) to the plaintiffs, 
On the 19th March 1906 the Divisional Health Officer wrote 
Exhibit S to the Executive Engineer in respect of the summons 
taken out against the plaintiffs for not building the privies. By 
the memorandum of the 29 th March (Exhibit P) prepared by 
Mr. Vaidya for the Executive Engineer the Divisional Health 
Officer was to be informed that the plaintiffs’ plans for the 
privies could not be approved^ as the whole property was 
intended to be acquired for the improvements of the road. and 
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the question of compensation was under consideration. On the 
24th March the Executive Engineer reported to the Commis- 
sioner (Exhibit Y) advising that the whole property should be 
acquired and the Commissioner’s sanction was solicited. On the 
29th March the Divisional Health Officer was informed that the 
question of set back was under consideration. The question of 
obtaining the set back seems to have remained in abeyance in 
the Commissioner’s office in spite of reminders from the 
Executive Engineer. That Officer wrote again on the 14th 
November 1906 (Exhibit Z) asking for the Commissioner’s early 
instructions. On the 29th November the Commissioner wrote 
Exhibit Al, in reply to Z, saying that the acquisition of the set 
back may be allowed to stand oveii until the owner of the 
property gives the Municipality an opportunity of taking it^ 
and in the^ meantime the Health Department were to take no 
further action in the matter of privy accommodation. While 
this correspondence was going on there was no sugc.e.stion 
whatever that plaintiffs’ house was in a dangerous coiion, 
On the 29th^ November 1907 Mr. Vaidya. Inspector, and 
Mr. Katrak, bupermtendent of Streets and Buildings for this 
ward, were on a round of inspection. To the north of plaintiffs’ 
house one Harichand Kapurchand was erecting a buildinp- with a 
pound floor and three upper floors, and the erection of this build- 
ing had to be supervised by the Municipal officers. Mr. Vaidva 
said that he and Mr. Katrak were passing down Coombharwada 
Cross Lane when he drew Mr. Katrak’s attention to the way in 
which plmntiffs’ house leaned over towards the north. Thereupon 

f 1 inspecting it 

1 . Katrak gave the witness instructions to examine the house 
more in detail and report to him Mr. Katrak said that he and the 
Inspector while looking out from Harichand’s house noticed the 
ean over of plaintiffs’ house, but it is not very material from 
where the lean over was first noticed, though I do not think that 
Mr. Katrak could have seen anything more than the roof of 

Hie ptaiS, kouae a. 6tk and 9th Di«ember makin, pon.h 

M ■ Katrak and they both -viBiled the honso on the 11th Cecember. 
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Mi\ Vaidya brought liis rough notes and a form of* report marked 
{ A2 in which he had filled in the Inspector's remark column with 

\ a summary of his rough notes. Mr, Katrak then filled in the 

[ Superintendent's remark column in pencil and also the direc- 

tions on the second sheet for the Notice Clerk. The two sheets 
were then returned to Mr. Vaidya to get the notice drawm up. 
The report and the notice were afterwards sent by Mr, Vaidya 
^ to Mr. Katrak who initialled the notice and forwarded 

I the papers to Mr. Hall, the Executive Engineer. Mr. 

Hall signed the notice and sent it alone to the defendant. 
Defendant signed the notice and a duplicate copy was served on 
the plaintiffs on the 6th J anuary. Before that they had no notice 
that their house was being inspected by the Municipal Officers. 
It is not suggested that either the defendant or Mr. Hall had seen 
the house or formed any opinion of their own regarding its 
condition before the suit was filed. Defendant signed the notice 
because he relied on Mr. Hall's signature and Mr. Hall signed it 
because he relied on Mr. Katrak’^s initials. 

The third issue deals with the defendant's contention that 
this notice is conclusive unless the plaintiffs can prove mala 
fides. It is not suggested by the plaintiffs that there is any 
mala fide$ on the part of the defendant personally but they 
contended in their plaint as originally framed that they were 
entitled to show that the condition of their house was not such 
as to warrant the issue of the notice, and that if they succeeded 
in doing that they were entitled to the injunction^ as it could not 
possibly have appeared to the defendant that the house was in 
a dangerous condition or likely to fall. It could well be implied 
from this that plaintiffs had raised the question whether the 
defendant had exercised the powers vested in him under the said 
section in a proper, reasonable and considerate manner or 
whether he had acted capriciously or arbitrarily. After inspection 
of the defendant’s documents it seemed probable to the plaintife 
that the notice was issued owing to a desire on the part of the 
defendant to acquire their property for the purpose of widening 
Coombharwada Cross F-^ane. They therefore applied for and 
obtained leave to amend their plaint by adding two clauses 
definitely liaising these questions j ■' 'r- 
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(1) WHetlier the defendant had exercised his powers in a proper^, reason* 
able and considerate manner and not capriciously or arbitraiily ? 

(2) Whether the defendant had been actuated by an improper motive ? 

Section 354-of the Municipal Act of 1888 is the only sectioji 
under which, the Commissioner can act in respect of buildings in 
a ruinous and dangerous condition. It is headed — Dangerous 
structures 

Sub-section (1) is as follows 

If it shall at any time appear to the Commissioner that any structure 
(including under this expression any building, wall or other structxire and 
anything affixed to, or projecting from, any building, wall or other structure) 
is in a ruinous condition, or likely to fall, or in any way dangerous to any 
parson occupying, resorting to, or passing by such structure or any other 
structure or place in the neighbourhood thereof, the Commissioner may, 
by written notice, require the owner or occupier of such structure, to pull 
down, secure or repair such structure, and to prevent all cause of danger 
therefrom. 

The primary object of the section is the safety of the public, to 
secure which the Commissioner must of necessity be given very 
wide powers. But it does not follow that those powers can be 
exercised arbitrarily and without due consideration to the 
provisions of the section and the rights of individuals. 

In the first place it must appear to the Commissioner that 
a structure is in a ruinous condition or likely to fail or in 
any way dangerous to any person occupying, resorting to, or 
passing by such structure. Then the Commissioner may by 
written notice require the owner or occupier to pull down, secure 
or repair. It is admitted that the word appear ' need not involve 
^ appear to the eye I It is sufficient if it appears to the Commis- 
sioner on the representations of a competent officer whose duty 
it is to make such representations. But the Commissioner's 
action when ^it appears Ms judicial, so that he must exercise his 
discretion in determining what action should be taken. In this 
case the Commissioner merely signed the notice which was sent 
to him by the Executive Engineer because it had previously been 
signed by that officer. The Commissioner on the strength of that 
signature concluded that a proper decision had been arrived at 
as regards the house. ^ Froffi 400 to 500. of these notices are issued 
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eTery year and it is obfionsly impossible for the Commissioner 
to do more than trust to the discretion of his subordinates^ but 
it is only by aid of a 'fiction that it can be said a notice 
signed in this way by the Commissioner complies with the 
section. It should be considered as a notice to show cause. 
It is not invalid j at the same time it cannot deprive the person 
served with it of his right to object unless the legislature has 
^clearly deprived Mm of such . a right. The- Executive Engineer, 
signed the notice because it was initialled by Mr. Eatrak. It is 
not contended that Mr. Hall ever considered whether the requi- 
sition in the notice was the proper one under the circumstances- 
Neither the defendant nor Mr. Hall had seen the premises before 
the suit was filed. It is further admitted that Mr, Katrak was 
alone responsible for the framing of the notice and that he never 
considered whdiher the injury apprehended from the dangerous 
condition of the structure might not be prevented by securing or 
repairing the structure instead of pulling it down, ' There may 
of course be cases in mdiicli the danger is so- imminent that the 
only obvious requisition to make on the owner is to pull down^^ 
in others the danger may be averted by less stringent measures, 

Now danger means peril, risk, hazard, exposure to injury from 
pain or other evil and can vary in degree according hs the appre- 
hended injury is expected to occur at once or at some future time. 
Section 354 applying to all degrees o£ danger and prescribing 
various precautionary measures to be taken to prevent -injury 
resulting therefrom, it follows that first the degree of danger 
must be ascertained, and then the appropriate precautionary 
measure prescribed. It is not suggested in this case that the 
danger was imminent ; up to the end of the hearing no hoarding 
has been put up round the building, nor have the tenants been 
warned to vacate, and therefore a duty was imposed on the 
defendant to decide judicially what should be done to assure the 
safety of the public, having due regard to the interests of the 
owner. The time for exercising his discretion personally arrived 
when the plaintiffs complained against the notice. It was cer- 
tainly very unfortunate that no attempt was made to meet the very 
reasonable request made in the last two paragraphs of plaintiffs 
solicitors^ letter of the 1st February 1908 (Exhibit AS}, , T!ie letter 
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came down to Mr. Vaidya for report He did not go to examine 
the lionsB again | the only question he considered was whether 
the notice was issued against the plaintiffs^ house by mistake 
instead of against some other house^ and he reported there was 
no mistake. That may have been all that was necessary for 
Mr. Vaidya to clo^ but nothing can excuse the neglect of the 
defendant to deal with plaintiffs^ request for an opportunity to be 
heard on the question whether tlie notice to pull down was 
necessary. I do not imagine the defendant was personally to 
blame for this, as from the endorsement on A3 it appears to 
have been dealt with by his assistant | the fault lay with the 
Executive Engineer’s Department. Legally, however, it affects 
the discretion of the defendant. 

Discretion must not be arbitrary. very term itself 

standing and unsupported by circumstances * imports the 
exercise of judgment, wisdom and skill as contradistinguished 
from unthinking folly, heady violence or rash injustice/^ 
See PaBhall v. Passmore Mr. Jardiue relied on the remarks 
of Jenkins, 0. J., in Gangjiblioy v. The Mimkvpal Gof^ 
poration of Bombay The Legistature has in the view I 
take of the Act vested in the Municipal Commissioner a dis- 
cretion in this matter and the Court would not interfere in his 
exercise merely because the object in view might be carried out 
in some other way nor would it lightly impute to him bad faith.^^ 
I entirely agree ; but in the first instance the Court is entitled to 
inquire whether the discretion has been exercised. This brings 
mo to the question raised by Mr* Kitkpatrick whether the Com- 
missioner having to exercise his discretion can do so through 
an agent. Discretion has to be exercised, first, in coming to a 
conclusion as to the state of the structure, and then in fixing 
upon the appropriate remely. It is obviously impossible for 
the Commissioner to inspect all structures that are suspected of 
being dangerous. Therefore in my opinion it is a sufficient 


exercise of his discretion in deciding what structures are 


dangerous if he appoints a competent person to represent to 
him what structures are dangerous. But if a notice is issued 
based on the representation of such a person it is open to the 

_ (1) IS St. 301, ' (2| (1898) I Bom, I*. B. ^64 at p. 764# , 
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owner to prove tliat that person has not exercised his discretion 
or has been actuated -hj improper motives in. prescribing the 
steps to bo taken, Otherwise the owner has no remedy. The 
Oommlssioiier lias only to say ; have appointed a competent 
person to report to iiiej that person reported the structure was 
dangerous and must be“ pulled down. I issued a notice accord- 
::.. iiigly and you oaiiiint dispute it, 

If tlie owner can prove to the satisfaction of the Court that 
V'v his house was not in such a dangerous condition as to warrant 
an order to pull down^ that would hQ primct facie evidence that 
the person appointed by the Oommissioner had not exorcised his 
discretion. When the Oommissioner has perforce to act on 
advice of his expert advisers it' must be proved that they decided 
judicially what advise they should offer. If they 'did not^ the 
■provisions of the section have not been' complied with. In other ' 
words^ the Goinmissioner can exercise Ili^3 discretion through an 
:;age.a%.bii.t it follows that if the agentdias: not exercised . his .dis- 
cretion^ nor has the Coniiiiissioner^ the 'Commissioner has the 
opportunity to remedy this whoii the owner complains. 

The case oi Chetimu- >/ Manehesier^'^'^ does 

::not": assist V., the defendant. In that case the defendant acted 
■in alleged execution of powers given them by an Act of 
Pariiament 30 7ict. c. o3. Uador section 3S of .that Act if 
the City Surveyor certified in ivritiag that there was imminent 
danger from any buildiag the Corporation was bound without 
same to be taken - down or repaired or ’ 
secured. The City Surveyor certified that there was imminent 
danger from pkintiffls building. The Corporation directed the 
surveyor to pull clown, secure or repair the building as he should 
think fit. The Surveyor then informocl the plaintiff of ,the direc- 
tions given to him and proposed that the plaintiff should pull 
down his front walk The plaintiff refused. The Surveyor then 
did the work himself. It 'was held that the certificate of the 
Surveyor was conclusive. Keating, J., says 

'"‘The provi,^ioii in a. 33 K no doubt/ a very stringent one, vesting in tlie 
surveyor, as it does,, absoliito power to say that a man’s Louse shall be 
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pulled down, Tlie leg'islatoe, however, appears to liavo thought it necessary 
to confer upon him the power ; and it is our business to see that their iiitentioii 

is carried out,” . ' ' 

It will bu seen that section 33 of SO Viet, e. S6 only dealt with 
eases of imminent danger, Sections' SS :and 59 of the Maiichestei: 
Police Act of 1844 prescribed the measares to be taken by the 
Council of the Borough in the case of ruinous and dangerous 
houses. Such premises had to be regularly and lawfully proceeds 
ed against by presentment of the grand jury at the Sessions, On 
presentment the Council could have the premises surveyed and a 
notice served on the owner. The powers given by the Legis- 
' laturo in see&ion 33 of 30 Viet c, 36 being of a totally diSerent 
nature to the powers given by section 354 of the Municipal Act^ 
the decision in the case referred to cannot be considered as an 
authority in this- case* 

On the other hand^ Mr, Kirkpatrick relied on Coojjer v. The 
. Wmuhvjorth Board of The 76th section of the Me-- 

tropolitan Local Management Act^ 18 & 19 Viet. c. 120, em« 

^ powered the District Board to alter or demolish a house where 
a builder had neglected to give notice of his intention to buikb 
Plaintiff began to biiild without giving notice. The deffendants 
then entered and pulled down the building. It was held the 
defendants were bound to give the plaintiff an opportunity of 
being heard before demolishing the building. Willes, J., says 
(at p, 190) 

I apprelieiid tliat a tribunal wbicb is by law invested with power to 
affect tlie property of one of Her Majesty’s subjects, is bound to give such 
subject an opportunity of being heard before it xn’oceeds : and that that rulo 
is of universal application, and fodnded upon the plainest principles of 
justice.” 

Byles, J., says (at p. 194): — 

It seems tome that the Board are wrong, whether- they acted judiemly 
or niinisterialiy. I conceive they acted judicially, because they had to iletormir. e 
the offence, and they had to apportiosr the punishment as well as the remedy. 

' That being so, a long course of decisions, beginning with Dr, Bentley's 
case&) and ending with some very recent cases, establish, that, although there 
'ate no positive w’ords in a statoe requiring that the party should be heard, 
'y<d. the justice of the common kw will supply the omission of "the legisla* 
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Tliougii the facts were cliSerent the above principles seem 
to be of present application. No doubt under certain cireiim'« 
stances the safety of the public must be considered in priority 
to the right of private individuals; as in the case of imminent 
danger; but in the case before me where there is no suggestion 
of imminent danger; the plaintiffs were, entitled to be heard ns 
a matter of common justice. 

In Vesh'^ of St. Jcwi^s and St» John, Cierkomodl v. 
Fearf^'^ Lord Coleridge^ 0. J., agreed that Cooper v. WanJmvorlh 
Board of was an authority for the proposition that an 

opportunity should be given of questioning the propriety of the 
order made by the vestry. 

The case of Bajee Mssa Uajee Fudla v. Oharles^^^ was a suit 
filed in this Court against the Municipal Commissioner of 
Bombay for acting under the powers vested in him by section 209 
of the' Bombay Municipal Act; 1872, That section; ’ which 
corresponded with section 354 of the present Act; enacted : 

If any house be deemed by the Commissioner to he dangerous ho sliall 
immediately if it appears to him necossaiy cause a fence to be ])ufc up and 
cause notice to be given to pull dowiu secure or repair, etcd' 

The Court came to the conclusion that the plaintiffs! house was 
in a dangerous condition,, but it was argued the notice was bad 
since the Commissioner should have exercised a judgment of his 
own instead of relying on a report of a subordinate. Jardine, J., 
ill an unreported judgment held that the Municipal Act did not 
deprive any person injured by an improper exercise of autlmrity 
under section 200 of the ordinary remedy by suit. The Comrais- 
sioner had to appear and plead his authority and it might bo had 
to justify his act* The Commissioner should examine the circum- 
stances of the particular case in order to see whether the defeiico 
was made out. The Commissioner was entitled to act under 
section 200 on the report of an Inspector of Buildings and did not 
act indiscreetly in relying on the Inspector's statement about 
plaintiffs building; although it mas easy to imagme eases of great 
er cowi^plemiy when an officer entmsted with those great jiotoers 
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wouldy if lie' med proper discretion^ tales oiliet and more e^peri-^ 
euced mhiee^of mahe fuftlier inqtilrij or hear the otoner of He 
property more fidlp^ mlees the euergeMp adwdUei of no delay 
tohaUver. 

Tlie remarks' of. the 'learned Judge wMcli I have, italicized 
above cari well be applied to this case*: In the first place ..the':: 
words Hiear the owner more fully ^ imply that the owner had a 
right to be heard in any case* Even then the owner should have 
in cases of greater complexity a further opportunity of being 
heardj and a failure by the Gouimissioiier to hear him would be 
a failure to exercise proper discretion® 

"There -was no doubts how'ever, in that case, that the ■ Inspeetor!s:::: 
report was correct^ the plaintiff iiad had a previous notice to 
pull down ten months before he had been heard; the Municipal 
authorities had been willing to allow Mm to adopt preventive 
measures^ and it was only vdien those had failed that a second 
notice was served o 

■ . Mr. : Kirkpatrick further relied on section 471 of tlie.Miink.''. 
cipal-' Act 188S which provides, for the penalties to be .ex*:.' 
ecuted against an 3 rone 'who fails to comply with any requisition 
lawfully made under the sections therein referred tO; as showing 
that a person on whom such a requisition is made is entitled to 
prove that requisition was not made lawfully;, i. in accordance 
with the conditions prescribed by the legislature and that there- 
fore the notice could not be conclusive. Mr, Jardine, on the other 
hand; wished to confine the word lawfully ' to procedure in 
drawing up and issuing the notice. Nothing regarding procedure 
appears in section 354 and the notice to enter under section 488 
stands on a different footing. I think that Mr. Kirkpatriek^s 
argument is correct; and that a person proceeded against under 
section 471 would be entitled to show that the provisions of the 
Act had not been complied wdth; otherwise the word ^ lawfully ^ 
is without meaning and unnecessary. I do not think anything 
that I have said is calculated to hamper the action of the Com- 
missioner under section S54. ■ . The legislature has not given him 
absolute powers; and whether the danger is imminent or not 
it is impossible to dispute the , justice of allowing an owner to be 
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liearcl on the question as to what steps should bo fcakori to seeuro 
the safety of the public. In cases where the danger is certified 
as immiaeiitj, there would be little chance of his getting an 
injunction., but in a case like the present if lie can get 
iiijuiiction he may succeed in saving Ms property^ otherwise lie 
can only assert Ms claim to damages. 

of the plaintiffs'’ house at the date of tlui 
: notice , is question of fact which- must be decided. In 

dealing with this it is necessary to distinguish between the 
evidence of examination made before and after suit lilcd/ namely^ 
the 25th February, After the 11th December 1907 no one 
examined it on behalf of the defendant till the 27th February. 
Between the 6tli January and 25th February Mr. fxaiigu ami 
Mr. Chambers examined it on plaintiffs^ behalf. It is adinitied 
that the whole of the upper floor leans over from the soiitli to 
north. Nearly all the posts have been plunibeJ by both parties^ 
and the results obtained by the “plaintiffs and defendants’' Engi- 
neers respectively appear in Exhibit Al3 in parallel cokiinos* 1 
have no hesitation in placing more reliance on the results obtainefl 
by Messrs. Chambers, Stevens and Kanga for the plaintiffs* 
There have been too many indications throughout the €?:ise 
of the inclination of Mr. Vaidya and Mr. Katrak to exaggerate^ 
:t.o:enabIeun6 to place implicit reliance- on their calculations. . I'li 
plumbing, nothing can be easier than to miscalculate half an 
inch or so, and it is certain that most of the wood in the building 
was put ill undressed so th^t accurate plumbing would be in 
some cases impossible. Mr. Chambers refers to some of these 
in Exhibit A13, Mr. Vaidya and Mr, Katrak have not allowed 
for this. Then it appeared that the plan to be annexed to Mr, 
HalFs affidavit of the 16th March (Exhibit 9) - was prepared ' by ^ 
Mr, Vaidya and passed by Hr, Katrak. Defendant strenuously 
opposed the granting of the interim injimction and Mr. Vaidya 
kiiew the plan was wanted to support the defendants ease 
in Court, It is always difficult -to -eoms 'to a satisfactory 
conclusion on questions of fact when all the evidence is on 
affidavits, but a drawing carries far more eonviotioa than pagtis 
of affidavits and the section appearing on the plan must have 
been intended to give the Court a correct idea of the daiu'^erous 
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condition of the bnilding. The ground plan by itself conld 
not give that idea. If the injunction had not been granted, the 
house would have been pulled 'down and the relief sought by the 
suit would' have become unobtainable. The plaintiffs'^ case 
thus hanging in the balance, the Executive Engineei^ whose 
opinion would necessarily ^ carry very great weight with the 
Court, advising the pulling down of the first floor, there is 
shown to the Court a section of the building which can only 
be described as most misleading. Yet in Exhibit 6 dated tbe 
6th March Mr. ‘Vaidya affirms that the plan was correct and the 
figures therein showing the extent of the lean over were correct. 
In Exhibit} 2 of the same date Mr. Katrak swears he has 
satisfied himself of tbe correctness of the plan. Mr. Hall also 
says in his affidavit on the I6th March he believes the plan to be 
correct. Whether or not it was intentionally prepared in order 
to mislead the Court, there was certainly culpable negligence. 
No reasonable man comparing the correct and false sections 
could possbly come to any other conclusion. Nor is it clear 
why the plan was annexed to Mr, Halbs affidavit instead of 
to the affidavit of Mr. Vaidya who prepared it, unless it was 
considered that it would thereby carry more 


weight. The 


verandah post is said to be 4^^'' out of plumb 


more 


than 


any other post on that line and 2''" more than the posts to the 
east and vrest of it. Mr. Chambers plumbed it 3'^ out and 
remarked in A 13:— This post is roughly squared out of a 
bent piece of timber of the shape in which it grew and therefore 
it is almost impossible to plumb it accurately/^ This is 
confirmed by reference to two of the photographs annexed to 
Exhibit 3. The post is clearly visible, and appears to incline 
outwards more from the top of the railing than from the floor 
level. The scale of the section is very small, 8' to an inch, 
and the lean over is much exaggerated. How much it is difficult 
to say, but Mr. Chambers and Mr., Stevens in Exhibit A 12, paVa 
4, say that the posts said to be leaning about 3^' towards the north 
are plotted as if they were 6'^ towards that side. The answer to 
this in Exhibit 3, para 4, is somewhat ingenuous though practi- 
cally admitting the exaggeration t— 

In answer to para ■ 4' ■ of the joint affidavit of Messrs. Ohamhers m<\ 
Stevens m refer to tie, plan . itself (plan A) wMcli in every case clearly 
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shows in tlgiires tlie actual extent ol lean over*’ ol the posts and wall, 
wlioii pliimbcch and the section shows the height in which such loan over 
oecLirs so that even i£ the slope is not plotted with strict accuracy no one who 
understands a plan can possibly be misled by plan A as to facts,- 

The centre post on the ground floor is omitted and also the 
post on the first floor between tlie south wall and the centre 
post. Apart from omissions and exaggeration it is not a fair 
average section. The attempts made by Mr. Vaid^ya and 
Mr, Katrak in their affidavit of the 5th May (Exhibit 3) to 
justify that section only aggravated the oftence, especially 
as correct sections appeared in the plan annexed to the same 
affidavit. It was suggested the post on the ground floor was 
omitted because it was only necessary to show the condition of 
the upper floor but the plaintiffs were required to remove the 
joists which, it was allegecb had sagged and those would rest on 
the beams. Obviously these beams would afford more support 
to the joists if there were centre posts on the ground floor. 
They say the post is left out on the upper floor because it had 
not been plumbed— a very insufficient reason. Again^ the plan 
showed one post, Gf, leaning over 10''. I am satisfied 
that though there was a slight lean over to the north the lean 
over of 10'^ was in the same direction as the ridge of the roof 
in order to meet ajointinthe ridge which did not correspond 
with the posts in the partition. Afterwards it w^as discovered 
that this post was fixed in the ground and came through the 
floor. Mr. Hall then admitted it was a source of strength and 
Jiot a sign of danger* Lastlj^^, the allegation that in one room 
there was a separation between the south wall and the floor 
proved to bo absolutely without foundation. 

I have dealt with the matter at considerable length, first, 
because on the strength of those affidavits of the 16th March the 
Court was asked to decline to take the responsibility of ordering 
the building to remain standing, and thereby in effect to dismiss 
the suit, and secondly, because to swear a plan as correct which 
as a matter of fact is incorrect' in a very material way seems 
perilously near to giving false evidence. In any. event it must 
have a bearing on the evidence of Mr. Vaidya and Mr. Katrak 
given ill Court, and the attitude adopted by the Executive 
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Eagineor^ Deparfement throughoufe tlie case. But all discussion 
regarding the lean over/ whether it was original^ or began subse- 
quent to the completion of the buildings or was caused by the 
thrust of the roof^ and whether it was due to the lean over 
that the building should be considered^ in a dangerous eondifcioii^ 
became unnecessary when Mr, Hall admitted that the building 
as it existed might continue to exist for years in spite of the 
loan over it the timbers -were sound. The main question 
therefore is whether the timber was reasonably sounds that is 
to say, so sound that there could be no danger of its l-ieing 
likely to give wajr and so carry the v/bole of the upper floor 
with it. On the 29fch November 1907 when Mr. Katrak first 
visited the building he came to no conclusion about its conclitioiq 
he only instructed Mr, Yaidya to examine it, *'It is certainly 
remarkable that Katrak had entirely forgotten this visit 
until reminded of it by Mr, Yaidya after his- examination by 
. Mr. Jardine had been closed. In para 2 of his affidavit 
■ ■ (Exhibit 2). Mr. ■ Katrak -says motliing about this visit 'and. -■■.-in:.: 
para 2 of his affidavit (Exhibit 6) Mr. Yaidya says he lias read^' 

' para 2 of Mr. Katrak^s affidavit andit was correct. ■' Mr,. Yaidya.'-: 
visited the house on the Cth and 9tli December owing to 
Mr. Ka^rak^s instructions and made very fuli notes of his 
inspection (Exhibit 5) and yet nothing is said in the affidavit 
about these visits nor were those notes disclosed. Mix Yaidya 
said liis reuiarks on A 2 were a siiinmary of his notes. As 
regards the condition of the timber he says in those notes 
{Exhibit 6)—^' rotten joists are marked on spot as 
also the portion of beams. First /ccr-^-the rotten rafters are 
marked on spot and are unsound,^’ This is summarised in 
A2 as follows — The joists of flooring are rotten in places as 
also the rafters/' 

No doubt in Exhibit 5 there is a rough ground plan w-itli some 
posts marked as decayed, but nothing is said about them in the 
, remarks, so their condition could not have been consiilered as 
affecting the stability of the structure, 

Mr# Katrak's remarks are as follows Many rafters are 
rotten,.; The joists 'of', fiooring of the room of the first floor.: 
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have saggocP’. Iq the evidence before mo, there is nothing to 
show the joists are rotten. Mr. Katrak said he noticed decay in 
a few places, but nothing sufucient to cause a remark to be 
recorded, so ho only said they had sagged. The notice to 
pull down was issued therefore because the walls had become 
out of plumb, many rafters ivere rotten and the joists had 
sagged. I may remark here it is diSneult to imagine how 
Mr. Ivatiaii came to record in A2 the south wall was 3 or 4 
inches out of plimib in 4 feet height when the wall was 

It has not been suggested that Mr. Katrak ever con.sidered 
whether the building could not be repaired. For the above 
reasons he practically condemned the whole structure, as the 
ground floor was useless without the joists and flooring and 
milling could be aone in the way of reconstruction without the- 
leuvo of the defendant. IW.s clear that this need not have been 
given and that defendant might have acquired the whole pro- 
perty under section 293. If therefore plaintiff had complied 
with the notice they would have lost the whole of their buildinc. 
and would only have been paid the value of the land. The 
rents they were getting from the buiicling were extremely- 
profitable and there would be a great difference between the 
value of the property as a rent bearing concern and the value of 
the land vacant as estimated by Mr. Hall in his memo to the 
Commissioner. Before the suit was filed Mr. Chambers, Mr. 
Stevens and Mr. Kanga examined the - building. They reported 
generafly tnai the building in their opinion was in a sound 
condition. It must bo remembered that they had before them 
only the notice of the 6th January and they could not know for 
what particular reasons the notice had been issued. With 
regard to the evidence given of examinations made of the build- 
ing in general and the timber in particular after suit filed it i.s 
necessary to remember that has only an indirect , bearing on the 
question whetoer the notice of the 6th January was properly- 
issued, ^ Such evidence of defects proved to exist at the date of 
the notice is^only relevant so far-as it proves that the grounds 
for which Air... Katrak 'condemned the building were correct ; 
evidence of defects discovered since the .suit- -w'As filed and not 
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patent to Air. Katmk when he issued the notice is irrelevant to 
the question whether Mr. Katrak exercised a proper discretion. 
Oft the 16th Alarch 1907 Mi% Halh Mr. Katrak and Mr; 
Vaiilya made affidavits (Exhibits 9, 2 and G) for tlie purpose of 
opposing the plaintiffs^ application for iuj auction wliicu I have 
already referred to* Mr. Hall says in para 1 of his affidavit 
iluch of the wood work of the said building is in a very 
decayed condition/^ Mr. Katrak says in para 2 of his affidavit 
^^Alany rafters and some of the posts and post plates were 
rotten.^^ Mr* Vaklya in his affidavit merely says para 2 of 
Mr. Eatrak’s affidavit is correct* On the 1st May Mr* 
Chambers and Mr. Stevens reply to these affidavits. They 
point out the misleading nature of the section in defendant's 
plan and refer to a, correct section on their plan annexed. In 
para 8 they say— there is nothing to show tliat the pests 
supporting the loof are leaning over to a considerable extent or 
that the south wall leans over considerably towards the north 
or that the wmocl work of the said building is in a decayed 
condition.''^ Then in para 11 they give a general opinion that 
the building is sound and not in a dangerous condition. This 
aifidavit embodies practically the whole of Exhibit 9 which 
is a report ma'le by the piaintifiV three Engineers on the 
4th April. In para 10 they say ; The wood-work on tlio 
whole is sou3id and some of it is quite newA’ Alessrs. Ivatrak 
and Yaidya reply to this in their affidavit of the 5th May 
(Exhibit 3j. In para o they say regarding the posts^ post 
plates and purlins, we examined them carefully on the IStli 
April and found two of the post plates and two of the purlios 
in the gallery on the north, two of the post plates on the south 
wall and six of the purlins on the row of posts the subject of 
siib*clause (r/) to be in a decayed eondibionf^ la para 8 (B) 
they say — Finally we say as regards the wood* work seven of 
the posts are decayed, twelve of the pudins and post plates are 
decayed and upwards of eighty of the rafters are decayed/^ 
Four photos of the building taken from various positions are 
' annexed to the affidavit. ^ ' 

Mr. Hall iii'his affidavit.of the 6th Alay (Exhibit 10) says in 
para 2 that the ; danger' due to the absence of tics between 
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the posts in the . south wall and those in the gallciy to the 
north was very greatly aggravated by the fact that some of 
the posts on which the roof rested and many of the post plates, 
w^erc in a decayed condition. At the hearing Mr. Chambers 
said in cross-examination I found no decayed wood any- 
where. I tried to find if there was any decayed timber as I 
was told the timber was rotten. If the posts and post plates 
were decayed that would be a source of danger ; green timber 
lias been pot in, the bark has gone but the heart is sound. 
That was what I referred to when I said the timber was on the 
■whole sound/^ On the ISth March Mr, Stevens was examiuecL 
He had visited the house the previous day and had found the 
post plate in the south west room had been considerably eaten 
by white ants. But he thought that did not afi'ect the stability 
of the building. The centre of the post plate was sound. In 
cross-examination he admitted that he had noticed that post 
plate was ant-eaten on the 25th February but did not refer to it 
until he came into the witness box because the defendant had 
made no remarks about this post plate at any time during 
the proceedings. Further on he said I found no decay 
anywhere except in the post plate eaten by white ants and in 
one rafter 

Mr. Kanga was not questioned in detail about the condition 
of the wood. Though Mr. Katrak was examined at considerable 
length about the condition of the wood-work in order to reply 
to the evidence of plaintiffs^ witness, I need only refer to 
the evidouce of Ivir. Hall who visited the premises on the lOtli 
June with defendant’s Solicitor, Mr. Crawford, wdth the 
express purpose of taking careful notes of the condition of the 
woodwork. These notes arc Exhibit 11; and Exhibit I2 is a 
plan showing the timber referred to there. It is clear that the 
7 posts and 12 purlins and post plates referred' to in para 3 of 
the affidavit of Messrs. Katrak and Vaidya (Exhibit 8) as decayed 
do not all appear in Exhibit 12.’ Only two posts Be and Fc 
are marked as unsound and S post plates, • 

It would have been better if the Court had first been consult- 
ed so that directions might have been given regarding the 
desirability of the plaintiffs having notice'^of ’Mr. HalPs visit. , 
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As a matter of fact they had no notice and it was therefore 
necessary for Mr. Chambers to inspect the building again '.and 
to give eTideace in rebuttal. The notes made by Mi\ Chambers 
appear parallel with Mr. HalTs notes in Exhibit A 2?. Mr. 
Chambers admitted he found defects on the last visit which he 
had not noticed on previous visits. One rafter in the verandah 
5th from the east end he found absolute!}" rotten and had it 
cut away. Part of three rafters condemned by Mr. Hall had 
been cut ofi- and brought into Court. These were marked A23j 
A2^ and A25. From these Exhibits it was easy to determine 
where Mr. Hall and Mr, Chambers were at issue. .All wood 
which showed signs of decay, or of having boon eaten by weevils 
or wdiite antaivas condemned by .Mr, ITall as decayed or.vrotteii'' 
without reference to the extent of the decay” or the wmrk 
required to bo done by each particular [deee condemned. Mr, 

■ Chambers admitted in most eases that the pieces referred to 
in Exhibit 11 are decayed to a certain extent, but in most cases 
he considers there is sufHcient strength left in the v/ood to do 
what isTeqiiir^d and in the case of the worst raftens, if they 
went the roof would still exist without them. In considering 
what work w-as required cf the rafters it must be remem- 
bered that they are from 1 " to 8'' centre 'with a bearing of about 
4' only. Exhibits A23 and A25 apparently had been a ’ little 
eaten away on the surface by weevils, b'ut apart from that I am 
satisfied they w^ere perfectly soiirul. A2i' was considerably 
decayed but still quite capable of bearing all the work that rvas 
required of it. I think therefore there rvas no danger to bo 
apprehended from the condition of the rafters. A>s regards Ec 
and Fe the only t'wo posts which Mr. Hall condemned, Mr. 
Chambers and Mr. Stevens said that Be wms tested by a chisel 
and was not decayed, the outer skin of Fc, had gone, otherwise 
that post was sound., If all the posts ■were sound, there could 
not be any danger of a general collapse. Mr. Cdimdoexs 
admitted two post piatfe should be I'cpkcnd., Tiamcly C, D. on 
line A and the one in the S. W, corner. A new” post plate 
would cost. Es, 8. Mi% Stevens said ho would only” replace the 
S. W, post ^ plate i __ The' objections to the other six ' 
plates condemned by Mr, PIall,were I think lijqiercriticaL 
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It was aleo siatcxl hj ddeiiclaiiVs witnesses that the joints of the 
post plates at post Gb had shifted and the joint at post Ila had 
opened showing that a movement was g-oing on. Mr. Chambers 
in Exhibit A22 expkins that • what was considered by 
Mr. Hall to be a shifting and opening was' due to ' the' post 
plates being of iinerpal width. He did not think the joints had 
moved and I think his opinion must be accepted tus correct. 

The building is undoubtedly an old one and it could not be 
expected that the woodwork had not snifered from various 
causes. The question is had it Buffered to such extent as to 
cause the first floor to be in such a dangerous condition w'heii 
the notice was served so tliat plaintiffs should be compelled to 
ptill it down. No doubt I must take into consideration that 
Mr. Chambers and Mr. Stevens would naturall}’^ be Joiassed iu 
favoiii’ of the plaintiffs^ but if they thought the building %vas 
in a dangerous condition (and from their experience they must 
be able to form a very reliable opinion on its condition) I am 
quite sure no bias would hold them from saying so. On the 
other handj Messrs, Katrab and Yaidya depended mainly on 
the lean over wlicn they reported the building 'was in a 
dangerous condition^ and since the defendant decided to contest 
the suit, that report had to be supported. Evidence of every 
possible defeeb that the minutest examination could bring to 
light ho.s been brought before the Court to show that the 
opinion formed by Mr. Katrak was correct, but I remain quite 
unconvinced on the evidence that on the 6th January 1908 
the planitiffk’ building was in a ruinous and dangerous condi- 
tion and likely to fall. Further, I fail to understand how 
Mr. Katrak vdth his experience came to the conclusion that 
the house was a fib subject for a notice under section 364. How- 
ever, he did come to that coriclnsion, but I am quite satisfied 
that he never exercised a proper discretion in considering wdiafc 
form the notice should take. Fifty to hundred rupees wmuki 
have covered the cost of replacing all the woodwork condemned 
by Mr, Hall and there was no reason whatever for issuing a 
notice -which if executed would have caused a loss to the 
plaintiffs of several thousands of rupees, That can only bo 
charac tori zed as rank injustice. But besides contending that 
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Mr. Kairak did not exerciso a proper discrctioiB tlic plaintiffs 
have suggested that he and therefore tiio ilefendaiifc was 
ackiateil by improper motives. Neither Mr. Sheppard nor Mr. 
Hall had in their minds when they signed the notice the 
particular structure to which it referred^ but as they have adopt- 
ed the decision of Mr. Katrak, the notico must stand or fall by 
tbo conduct of Mr. Katrak. It is difficult to imagine that 
Mr. Katrak was not perfectly well aware that plaintiffs’ house 
was nearly all within the regular line of the street, and it is 
not an unreasonable inference for the plaintiffs to suggest that 
Rlr. Katrak thought he had found a good opportunity for 
getting rid of a building which stood in the way of a desir^ 
able street improvement. The fact tliat the plaintiffs’ request 
for a further examination in the presence of their Engineers was 
ignored lends further strength to their suggestion. Reading 
Exhibit A3 it should have- occurred to Mr. Katrak that tlie 
request was a reasonable one and he ought to have advised the 
Executive Engineer to pay some attention to it, Mr. SheppaiM 
said in cross-examination the plaintiffs had an opporlnnity of 
showing him there was no cause for the notice^ but he had to 
admit in answ^er to the' Court that his reply (Exhibit AS) gave no 
such epportunity to the plaintiffs. 

Further, it was suggested by the plaintiffs that the projecting 
beams of Harichaiid’s house were intended to support a 
verandah which could only he added when plaintiffs house had 
been removed and that Messrs. Vaiclya and Katrak were 
acting in collusion with Harichand in order to enable him to 
build his verandah. A very reasonable explanation of 
projections was forthcoming, namely, that the scaflblclirig had 
to start from the plinth of the building owing to the narrowness 
of the street and it was necessary to have projections to which 
the scafibl cling could be attached. The plan sbowdng the 
projection of beams at the terrace to the east where no vcrandali 
could have been reciuired supports this explanation. On the 
other hand, no doubt some of the projections could have been 
-used to support a verandah, and it was a curious coioeidence 
that they should have only recently been cut away, but all this 
remains conjecture and^nothmg more. It would require very 
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strong evidence to satisfy ino that the defendant had iiiaJo up 
his mind several mondis before the notice to acquire the plaint- 
iffs property; and that Mi\ Katrakhad in consequeuco expressly 
permitted Harichaiid to project the beams over the street tor 
the purpose of a verandah: There arc no doubt many fiicts iu 
tlie case which strongdy support the plaintiiis^ suggosiiou of 
mala fuM. At the same time the facts from wdiich tlio 
oi mala jlies is sought to be drawn must be so ir- 
resistible as to admit of no other conclusion, I cannot therefore 
find the charge of maUjkleB proved. 

A very heavy responsibility is laid upon the Court in dealing 
with a ease of this nature but I am thankful to say that the 
grant of the interim injunction has been justified by events. 

There will be a decree for the plaintiffs restraining thedefend- 
ant from pulling down or attempting to pull down or trespass- 
ing upon the premises referred to in the plaint or in aii;y way 
taking action under the notices of the 6th January 1908 or 19th 
February 1908. 

The defendant must pay the plaintiffs^ costs. The plaintiffs ' 
to ho entitled to have the costs of one Engineer taxed as‘ 
between attorney and client, the other Engineers will be entitled 
to a fee for preparing themselves for giving evidence and tlie 
usual charges. 

Attorneys for the plaintiffs Messrs, BJiahhauJear^ Kanga mid 
Gird/iatlaL 

Attorneys for the defendant : Messrs, Crawford^ Broion .f Co. 

■ ‘ ■ G. Ft n. 
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Btfon Mr* Justice Chmimaricar and Mr, Justice Bakkclor, 
KEDA'EMAL BHARAMAL, Appellakiv and Plaintiff, y. B1I11AJM.AL 

. , EEBPOKDENT AKJ} DsFENDANf./:®:::";' 

FaJckl AdjJ. cuieneij-^riacc of performance of conlraci htj Fakkl Adaiva-- 

Custom-^'J tmsdicilo}^ . 

Iv,, a -Bomljay merchant, employed S. as lii.9 agent at Akola on the paHi adat 
system. On K,’s instrnodons catered as his agent into certain contracts at 
Akoia. On an agency account being taicen a sum of money was found to be due 
from B, to K* On .K. suing' for this sum S. ideaded that tlie High Court at 
Bombay had no jurisdiction to hear the suit on the ground tliat no part of tlio 
cause of action had arisen in Bombay. 

Held, in the ease of Paicki Adat agency primarily tho xdaca o£ payment is 
the place whore the constituent resides, bat payment should be made in any 
other place if the constituent has chosen to give directions to that cdfect and 
that the High Court at Bombay had j urisdictiou to try the suit. 

Per Omai^^jdavaekajr, J,—k pakki adatya*s liability ceases when hard cash 
has come into the hands of his constituent. 

The plaintiff was a inercliant and a constituent in Bombay, 
The defendant was the plaintiff’s agent at Akola on palihi adat 
-system. Under instructions and directions from the plaintiff 
the defendant transacted at Akola certain sodas (contracts) for 
the forward sale of joiodri for the Yaida of Falgnn Sad loth^ Sam* 
vat 1959 (13th Alarch 190B). The defendant also did business 
for the plaintiff' in cotton^ cotton seeds and hundies. In the case 
of cotton, ready cotton was purchased at Akola, and forwarded to 
the plaintiff in Bombay. 

The defendant remitted cash to Ujjain from Akola on tlic 
plaintiff s account for which he vsnbsequently dre w hundies on the 
plaintiff at Bombay which hundies the plaintiff* accepted and paid 
in Bombay, 

„ At the foot of the agency account there was a profit payable 
to the plaintiff who filed this suit for the recovery thereof 
and for the agency account.. As the defendant resided out of 


Toil. XXXIIL]^ 


Bombay tho leave o£ the Court was obtained under clause 12 of 

the Letters Patent. The defendant contended in his written Kedabmai. 
statement that this Court had no jurisdiction to entertain this bitbajmab, 
suit as no part of the cause of action had arisen in Bombay. 

After filing liis written statement the defendant took out a 
Chamber summons, dated 31st March 1905, calling upon the 
plaintiff to show cause why the leave granted to him under 
clause 12 of the Letters Patent to institute this suit in this Court 
should not be revoked and in the alhernative why the questions 
as to whether the monies, if any, due to the plaintiff were payable 
in Bombay and wdietlier this Court had jurisdiction to try this 
suit should not be tried as preliminary issues. Affidavits were 
made on the summons, each party contending that according to 
the custom of the trade the monies were payable at bis place. 

Tyabji, J., who heard the summons dismissed the sanie 
following his pervious decision in Mottled w Surajwcd 

The defendant appealed against this decision and the appeal , 

Court oi'dcrcJ the following preliminary issue to be tried .b 

Whether the monies, if due to the plaintiff are payable 
in Bombay/^ 

Batty, J., before whom evidence on this preliminary issue 
was heard decided that the plaintiff had not proved the custom, 
that the place of payment was the place where the constituent 
resided, and that therefore the cause of action did not arise wuthin 
the jurisdiction of this High Court. 

The plaintiff* appealed. 

Baliadufji (with Jardine) for appellants* ■ ' : 

W'e say that the onus is on defendant to establish that the 
monies were payable at Akola and this onus he' has failed to 
discharge. 

Batty, J., held that this onus wms on us. / 

\ye say the Aclaiyabs duty was to remit and pay in Bombay , 'b/’b'"'' 

or if we directed elsewbere then to such place as we might direct* 
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That is according to the pakki adat system : see Bhagmanchi v, 
Kavjl (1). . - 

Payments made by Adatyas to constituents are made in three 
ways : by (1) hundis, (2) currency notes, (3) making credit entries 
in Bombay. The witnesses also agree that the constituent has to 
bear all the charges including the cost of remittance. If exchange 
is above par it is debited to the principal if below par it is 
credited to the principal. See Hiralal Motiram's evidence as 
to exchange. Interest ceases to run .against the Adatya on post- 
ing remittance, the reason being that he then ceases to have the use 
of the money. In case the hundi is lost in transmi-sion the 
Adatya sends another a Pett Hundi. If the drawee fails then the 
Adatya recovers from the drawer and credits the constituent with 
principal and interest. Batty J. seems to have thought that the 
above circumstances are against us and to have argued why 
shduld the principal bear -the charges if the monies were payable 
in Bombay. Our answer is that that is the system upon which 
the business is carried on. The important point is that the Adatya 
as soon as he recovers the money holds the monej' as agent and as 
agent would be entitled to all his charges under sections 217 and 
218 of the Indian Contract Act. The money is payable in Bom- 
bay and the Adatya is hound, to pay elsewhere, if so desired. Wo 
have given evidence of this and the defendant has given no 
evidence to the contrary. From incidental charges it appears that 
the money was to be paid in Bombay.- Defendant cannot show 
that the money was to be paid at Akola. See Eein v. Stein 
Bell ^ Co. V. Antwerp, London and Brazil Line 1®’! : Motilal v. 
Snrajmal W. 

Bolertson with W eldan for the respondent. , 

We contend that the evidence shows that both parties intended 
that the contract should be carried out where the Adatya was. 
There is no obligation to pay in Bombay. They are entitled to 
order ns to remit the money, because it is theirs, to Bombay, and 
we should be obliged to carry out those orders taking due precau- 
tions for safety but could they call upon us to go to Bombay and pay 


(1) (W05) 80 Bom. 203. 

( 2 ) [ 1892 ] 1 


P) C3891] 1 Q. B. 103. 
W) (ItOl.) 30 Bom, 1G7, 
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cash there ? The Akola merchants nearly all agree that the money 
is payable at Akola. We belong to Akola therefore how conld 
we have understood that payment was to be made in Bombay ; 
Cornier y* Leijlanfh The Bider ; Fr^ and Co* v. Faggio 

Wc cannot admit that payment was to be without application 
indeed we say that application was necessary. Akola currency 
would suggest that the contracts were to be performed at Akola. 
In Hare v. Meutg the authorities are collected about a debtor’s 
duty to seek out his creditors. 

Slrangmcm in reply referred to Charles Duval Limikd \\ 

OHANDAYAUiviE, The question in this case is whether the 
custom set up by the plaintiff is proved. The learned Judge iii 
the Court below has held the custom not proved upon the ground 
that, according to the witnesses both for the plaintiff and the 
defendant, what is proved is that the constituent should be paid 
the money due to him by his pahha adatia at the place where 
he so desires. The learned Judge has also held that as the 
plaintiff had not given any directions on that pointy no part of 
the cause of action arose within the jurisdiction of this Court 
and therefore the suit did not lie. 

Now, it is to he observed at the outset that the learned Judge 
has to some extent misapprehended most of the evidence on the 
custom set up by the plaintiff*. The version he has given of some 
of the evidence is plainly different from what the witnesses 
have actually said. The effect of the evidence of the witnesses 
both of the plaintiff* and the clefendent is summarized by Batty, 
J., as follows ; — The result of the evidence seems to be (1) that^ 
as plaintiff admits, no place of payment was fixed by the term of 
the contract ; (2) that the place of payment was fixed by custom : 
(8) that while plaintiff asserts that, according to custom, the con- 
stituent's place of business was the place of payment, most of 
his witnesses admit that where correspondence is silent on the 
point, payment must be made either where the constituent is or 


.m 

1908 * 

SUKAsMAXi* 



THE INDIAN LAW'BEPORTS. [VOK XXXIIL ■ 

at any other place to which he may direct remittance to be sent; 
and that this is not a matter of courtsey or favour but a rule of 
business ; (!•) that the constituent always has to bear the loss or 
to take the benefit of exchange : (5) the Adatya^s liability for iii« 
tex'est ceases with the despatch of the huncli/^ 

That is the way Mr* Justice Batty roads the evidence of most 
of the witnesses for the plaintifh 

A careful perusal of the plaintiff’s witnesses has satisfied mo 
that it is not an accurate description of v/hat they have said. 
The net result of that evidence correctly read is that primarily 
the place of payment is the place where the constituent resides, 
'which in the present case is Bombay; but that the payment 
should be made in any other place-; if the constituent has chosen 
to give directions to that effect* 

[After discussing the evidence given by different witnesses, Iiis 
Lordship continued], 

Upon the whole, then, I have arrived at the conclusion that 
the weight of the evidence is in support of the custom set up by 
•the plaintiff. Batty J* would, 1 think, have come to the same 
conclusion if he had not misapprehended the evidence of several 
of the witnesses. 

But it was argued that an inference to the contrary must be 
drawm from certain circumstances, namely, the hnndyamau 
system and loss of interest on hundis in transit. I do not think 
that it is a necessary inference from those circumstances that 
they are inconsistent with the custom set up by the plaintiff. It 
must be remembered that the transaction we have to deal with 
is one between a principal and his agent. Where the latter 
has to remit to the former moneys which he has collected* for 
the principal he is certainly entitled to charge all the expenses 
he has to incur in collecting and sending. The evidence shows 
that Imndyaman is charged on that account as part of the 
contract* It is but reasonable that if the custom is that an 
up-country agent should pay to his principal in BoiD.bay moiiey>s 
collected by the former on the latter^s account, the agent ought 
to debit the principal wdth charges incurred in remitting the 
moneys to Bombay : and that the principal should lose interest 
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during transit. That is also the conclusion come to by Batty, J*, 
at the page 114 where he remarks : — ^^The evidence in this case 
shows that he undertakes to send such profits not as a debt due 
from himself but as proceeds realized by him on the constituent’s 
charges^ and custom recognises that he is entitled to such 
charges as an agent as under section 217 of the Contract Act for 
expenses properly incurred by him in conducting such busi- 
ness/^ If then these are the terms of the contract, we do not see 
how they afiect the material question as regards the custom set 
up by the plaintiff. The learned Advocate General has hovfever 
sought to bring this case within the principle of Cornier v. 
He has argued that what the evidence establishes 
is that the up-country paJeJea aclaiya has to remit the money to 
liis constituent in Bombay and when he has remitted the money 
by means of a hundi, then bis obligation is at an end. ' No 
doubt some of the witnesses have spoken of remittance but they 
were not asked whether they understood payment and remit- 
tance as synonymous expressions. It is merely speculating to 
suppose that they so understood, especially when wm find that 
most of the witnesses have distinctly stated that the up-country 
adatya^s liability ceases, not wdien he has simply remitted the 
money but when the money in cash is received by the constituent. 
One of the witnesses examined by the defendant^ viz., Ramaiiand, 
says (page 66) that the constituent will not give credit to the 
Adatya merely because the latter has sent a hundi for moneys 
due ; credit will be given after the constituent has cashed and 
received actual payment. The effect of the evidence is to prove 
that the 2 ^aklca adatyah liability ceases when hard cash has come 
into the hands of his constituent. That circumstance distin- 
guishes the present case from Coniher^s* 

For those reasons, I think, the decree of the Court below must be 
reversed and as the learned Judge in that Court disposed of the 
suit on a preliminary point, we must remand it for trial on the 
merits. „ Plaintiff must bear the costs of the ■ previous hearing 
of the appeal and have the costs of the present appeal heard 
before us and the costs of the issues tried in the Court below. 
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v. 

KuRAmkiit 


Batchelob, J.— I agree with my learned colleague in the 
order he has proposed hut in deference to the argrirneiits wo 
-have heard I think it is desirable to state iny views as briefly 

v: as -possible, : ' ' , ' • ■ 

The oiiiy question before us is wdiether the money payable 
under this contract is payable in Bombay so that the cause of 
action may he said to have arisen in part within the jurisdiGtion> 

Now it seems to me that this case is one which depends 
entirely upon its own evidence. bVhat does the evidence show ? 
Does it show that the money is payable in Bombay or does it 
show only that the money is payable where the principal the 
creditor^ elects to be paid ? In my opinion it shows that the 
money is payable in Bombay with a discretio n to the principal 
to select some other place for payment if he chooses to do so. 
[His Lordship discussed ^the evidence of several witnesses and 
continued]:— 

Then it is said that inference is displaced by the circumstance 
that admittedly it is the principal who has to bear the charges 
on account of remittance and of exchange^ this latter item 
including the item of interest. But I cannot take that view. The 
principaVs liability for these charges, if it stood alone, would no 
doubt be some indication that payment was to be made at 
Akola, though the indication would be faint inasmuch as the 
AgenPs authority to deduct these charges may be referred to 
section 217 of the Contract Act. But however that may be, in 
my opinion, the best answer to the argument is this, that the 
evidence must be considered as a whole and, so considered, it 
shows that by the ordinary mercantile usuage. attached to this 
form of contract, the contract . embodies both stipulations, first, 
that the money should be payable. in Bombay, and secondly, that 
the Agent should be entitled to deduct these charges, ' I can see 
no reason why these two stipulations should not co-exist in the 
same contract if the parties are minded to combine them. And 
on the evidence in this case I find that that is precisely what the 
plaintiff and the defendant elected to do. That in my opinion 
is the contract ^ which ■' theyy made, . Some assistance to’, the 
respondent was soughtiohe obtained from the use of the phrase ' ' 
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xikola elialaii/'-’ bafc the word ^ chalan ’ means no more than eur- 
rciicy and the Akola carreney is admittedly the Bdtish eurreiiey. ' 
That being so^ it seems to me that the only distiiictioa sought to 
be introdiieod was thexlistiiiction between, the British currency 
of Akola and the currency of the neighbouring Native State 
v/hieli borders upon x4.kola, It may be. desirable just to notice 
the cise of Eamm Ghetf/lyar y, Go])dacJiariE^\ though it has 
not been cited to us. That case is distinguishable inasmuch 
as there the only fact in the plaintiff ’s favour was that ho 
resided at Kumbakonam, and there was no evidence that the 
debt v/as payable at Eumbakonani. , ' ■ . . 

For these reasons I agree in the order propose ] by my learn- 
ed colleague* 

Attorneys for the appellant WciMa^ G andhy Co, 

Attorneys for the respondent Dliunjuliah 

and SoonderdaSo 

B. K. n. 

(l) [1908] 31 Mad. 223. 


APPELLATE CIVIL. 

Before 3L\ Justice Chanclamrhar and 3fj\ Justice Heaton, ' 

RAHOHHODBHAI YALLUYBIIAI (orioinal Claimant), Appellant, 
4’. The COLLEOTOE) or KAIBA, Eespondent,'^ 

Bomhay Civil Courts Act (XIV of 1869), section 16— Land AequisiUon Act 
{I of 189i)— Assistant Judge hearing a claim— Yalm of the claim- under 
Ms, 6,000 — Ajipeal lies to District Cotirt and not to High Courts 
Jimsdkti on —Practice and procedure. 

Where a claim imder the provisions of the' Land Acquisition Act, 1894, is heard 
by the Assistant diidge and the amount in dispute does not exceed Es. 5,000 
in value, the appeal lies to the District Court and not to the High Court. 
iir.TwE/* V, A 5a 0), followed. 

' Assistant Judge of : 

Ahniedabad. 

^ First Appeal Eo. 119 of 1907. 
a) (190?) 32 Bom. 684; 10 Bom, L, E, 924, 
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Tlio Collector of Kcaira, acting? under the powers conferred 
upon him by the Land Acquisition Act (I of 1894)^ compulsorily 
acquired 1 acre and 30 gunthas: of lands belonging to tlio claim- 
ant for tlio purpose of building a hostel for the students of the 
Nad iad High School. 

Tire District Deputy Collector of Kaira^ acting as Collector for 
the purposes of land acquisition, fixed tlio compensation at the 
rate of Rs. 1 ,600 per acre and awarded Rs. 2,938 to claimant for 
the land acquired. 

The claimant claimed Rs. 4,000 per acre and applied to the 
Court of the Assistant Judge of Ahrnedabad. 

The Assistant Judge found the claim in excess not proved and 
eonfirmecl the order passed by the lower Ooiirr, 

The claimant appealed to the High Court. 

8. for the appellant. 

IL Ih dictuici^f Government Pleader, for the respondent. 

At the hearing, the Government Pleader raised the preliminary 
objection that the appeal lay to tlie District Court and not to the 
High Court. 

CHxiXDiVYxVBKAB, J. -.—Following the ruling in Ztyivmi v. 
the reasoning of which applies to the facts of the present ease, 
we must hold that no appeal lies to this Court from the order 
of the Assistant Judge, but that the appeal lies to the District 
Court, We, thereiore, return the appeal for prosontatioii to tlio 
District Court. 

The respondent must have his costs of this appeal. 

H. n. 

(1) (1008: Bom. C3i ; 10 Bom. L. R, 924 
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Before Mr* Justice CJiandamrlcar, 

XBISHB'AJI PAEDUBAFG- SATHB (oRiaiirAL Defjbndaht), AppelIiAST, 
GAJAEAH BALTANT KULKABETI ■ (oEiamAL ' Plaintiff), 
x,:: .:,::;':Bespondent.^ 

Jurisdiction — Ti^nis Pansare right — Eight to le'cy toll on exjgovts of •gaddy 

from foreign territory — Sv/di a right is nihandha under Sindto late — The 

right is immoveahle property — Suit to enforce the right in British Courts* 

Tiie plaintiflc sued to recover from the defendant a certain sum o£ money on 
account of toll leviable, tinder a grant from the Feshwas and known as the 
Tipnis Pansare right, on paddy exported from the territory of the Punt Suchiv 
to Pen, md Umber Khind in British territory. The cause of action arose 
admittedly in foreign territory ; but it was contended the suit lay in the 
British Courts because the defendant resided in British jurisdiction ; — 

Heldy overruling the contention, that what the plaintiff claimed was an 
allowance granted by the Peshwa in permanence, and such an allowance, 
whether secured on land or not, being according to Hindu law, mhandJia^ was 
immoveable property. 

The Collector ofThana v. Sari <SaYaram(i), followed. 

Meldj further, that this immoveable property was situate, in the eye of law, 
in a foreign state ; and that the British Court had no jurisdiction to try a suit 
for the determination of a right to or interest in the property, when the right 
was denied. 

JTesJiav v. Vinayaki^), applied. 

Tlie Courts in India have jurisdiction to try actions relating to such property 
where the persons against whom relief is sought are living within the 
jurisdiction, but that is upon the ground of a contract or some equity 
subsisting between the parties respecting immoveables situated out of the 
jurisdiction. 

Second appeal from the decision of F. X. DeSouza, District 
Judge at Thana, confirming the decree passed by S. G. Kharkar, 
Subordinate Judge at Pen. 

Suit to recover a sum of money from the defendant. 

The plaintiff was the holder of a right, known as the Tipnis 
Pansare right, which consisted in levjring a certain fee or rate 


Second Appeal No. 668 of 1907, 

(3) (1897) 23 Bom. 22. 
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on all imports into and exports from the Songhad Taliika^ which 
now forms part of the territory of Punt Suehiv of Bhor, The 
right in question was to levy two annas on every khancly of 
paddy carried from the territory of Punt SucMv to PeHj vki 
Umbei: Khind. The right was conferred on the plamtiff* by the 
-.Peshwas.: 

The plaintiff filed this suit to recover the sum due to him in 
exercise of this right from the defendant* 

The defendant pleaded among other things want of jurisdic* 
tion* 

The Subordinate J udge held that the suit was bad for want 
of jurisdiction* He said as follows : — 

Kesliav v. YimyahO) shows that suits as to rights in resiiect of immovable 
property arising in States must be filed in the Courts of tire States themselves. 
A 'darsJia^Jmn allowaiice was in dispute in the above suit. Hence, in tbc 
present case the right to levy fees on carts passing hj a particular road is also 
similar to tbe abov© right of va/rQjiasliaM- allowance. Hence, the |)resent suit 
must be filed in the Court of Pali and not in this Court.” 

This finding was on appeal reversed by the lower appellate 
Court, and the case was remanded for trial on merits. The 
learned Judge remarked : — 

The rilling in Keshav v. Yinayah^) d^es not apply in the case. The 
'varshaslicm- referred to therein was a charge on the revenue of a, village which 
is clearly different from the claim in the present case whore it is a fee on carts 
taken f fom one place to another. In the case referred to, the varshu'hmi ivas 
to be taken from the Nizam’s territory a,t Aurangabad- There is no .such thing 
in this case.” 

In trying tbe ease upon its merits the Subordinate J iidgc 
found the plaintifP.s claim proved- His decree was, on appeal, 
confirmed by the lower appellate Court. 

The .defendant appealed to the High Court. 

Pv P Khare, for the appellant question involved in this 

case is one of mlauiha^ which is immoveable properly ; and, 
therefore, the suit ought to have been instituted in the terri- 
tories' of the Native State where the right is to bo exereisech See 
Kahav w and Dicey’s Conflict of Laws, Introduction^” 

CU (1897) 23 Bom. 22. ^ ‘ 
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P, P, SMiigne^ for the respondent:— The suit is one for 
reeovering an amount of money clue in respect of a right. We 
do not sue to recover immoveable property^ such a suit is 
■governed by section 17 of the Civil Procedure Code of 1882. 

We sue for inoney^ and the defendant raises a question of 
title. In such a case the question of jurisdiction has to be 
decided by reference to the plaint and not by looking at the 
stand taken by the defendant, 

CMANDAVARKiE^ J. : — The action in this case was brought by 
the respondent to recover a certain sum of money from the 
appellant on account of toll leviable on paddy exported from 
the territory of the Pant vSuchiv to Pen, visl Umber Khind in 
BritLsli territory. The respoiiclent alleged in his plaint, and it 
is found proved by both the Courts below, that under a grant 
from the Peshwas, who were the rulers at that time of the 
territory now owned by the Punt Suchiv^ the respondent has 
acquired the right in that territory to levy a certain rate or 
cess on all imports into and exports from it. It goes by the 
name of the Tipnis Pansare right. 

It is admitted before me that the cause of action arose in 
foreign territory but it is contended that the suit lies in our- 
Courts because the defeiidant resides in British jurisdiction. 
What the revspondent claims^ however, is an allowance granted 
by the Pesliwa in permanence, and such an allowance, whether 
secured on land or not, being, according to Hindu law, nilandlm, 
ha.s been Iielcl to 1)3 immoveable property ; The GoUeohr of 
Thana v. Ilavi SitaTam^^\ This immoveable property is situate, 
in the eye of law, in a foreign State, because, on the facts found, 
the rig'lit to Icsvy the toll v/hicli tlie respondent claims is found 
. to arise in the territoiy of the Punt Suchiv. To this state of 
facts the principle of the decision of this Court in KeBlim w 
applies. It was held there that a Court in British 
India has no jurisdiction to try a suit for the determination of 
a right to or intevest in immoveable property situated outside 
British India, where the • right is denied. In the present case 
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the respondent's claim has been contested by the appellant and 
thongh the ie for . money oWm, it ie in eenlitf a “t 

immoveable property situate outside British territory. 

° Jiave jurisdiction to tiy actions relatina 

to such property where the persons against whom relief is sought 
are hvmg within the jurisdiction but that is ‘'upon the ground 
0 a contract or some equity subsisting between the nartie^ 
resE«tmg immoTeables sitaated out of the jarisdietion.’’ See 
the nolee to Pern v. Z„i There ie no contat 

oreqnily here. On the other hand, rvhat the respondent 
clarms and ,h.t is fonnd on the evidence is that the °i“ 

toritot .‘cr, — 

?+ ^ action for a 

penalty or to recover a tax; it is analogous to an action brouo-ht 

in one country to enforce the revenue laws of another 1 
such cases It has always been held that an action will not he 
^tside the confines of the last-mentioned State.” 8,rhl, 
Mumezpal Council v. Bum^\ 

For ftese reasons the decree of the Court below must be 
— »d the claim rejected with costs throughout on the 


ft) 1 Wh. &iTu. Ii. Cas. p. 768 (7th edn.). 


Decree reversed. 

fi. H. 

(2) [1909] 1 E. B. 7 at p. 12. 


appellate civil. 

Before Mr. Jmtice Ckandavarkar and Mr. Justice Eeaion. 
CHUNILAL HAEICHAND GUJAS (oeimval P, 

.. AtiMBhAO B„‘irrSro™“r- 

DehMan AgrkuUunae' Belief Act (XVII of Ifirc,^ 

In ascertaining wlietlier a man wlio has fwn ov 
which the income from agrienlture is ona a • sonrces of income of 

* Appeal No, 44 of 1908, from order. ’ * 
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113 list taka into account all tliOf^e sources and ascertain wbetber ‘tke income 
derived from agiienlture is larger or smaller than tlie rest. Ail the sources 
must be taken to bo the means of his livelihood and if, the income from agri- 
culture exceed the other incomes he must he deemed to be earning his livelihood 
pnncix>ally bj agriculture. 

I)tmrhojirdv Babiira'o r^^ BallcTuhna BJialcliandrcd^) explained. 

Appeal from order passed by S, S. Wagle/ First Class Sub- 
ordinate Judge, A. P.; at Thdna, reversing the decree passed by 
B. D. Subnis, Subordinate Judge at Kalydn. 

Proceedings in execution. 

The plaintiff held a decree against the defendant. He applied 
to execute the decree : and in the proceedings that followed the 
defendant pleaded that he was an agriculturist. 

The Subordinate Judge took evidence upon the point and came 
to the conclusion that the defendant was not an agriculturist, on 
the following grounds :~ 

It is unquestionable that defendant derives his income from agricultural 
sources. He was examined by the Court— and also as a witness on his own side# 
(Exhibits 21 to 25). Ho has put in assessment receipts (Exhibits 27 to 36), and 
examined witnesses exhibits 38 to 40. He his also put in ’some leases but they 
were not proved. The whole of the evidence on record shows that the defeiul- 
ant’s income from agriculture amounts to Es, 300 at the most after paying 
Government assessment and the expenses of cultivation ; defendant himself in 
his deposition (Exhibit 21) not only practically admits this.but that deposition 
further shows that his income from this source is even less. He on the other 
baud states that he has a ten annas share in the revenues of the Inam village of 
Atgaon. He has also purchased a oneuinna share from another In/imdir of the 
same village. The revenues of the village amount to about Rs. 1,000 (Exhihits 
21, 25 and 38) and the defendant admits that his income from this source 
amounts to Rs. 300 a year (Exhibit 21) and that he got Rs. 700 last year on 
account of ground-rent. His deposition (Exhibit 25) makes it clear that he 
derives a part cf his annual income from the village ground-rent and though 
the amount of it is not certain yet calculating on the basis of the rent received 
last year, Rs. 700 it may safely be presumed that it amounts to at least 
half the amount annually on an average. Then again defendant is forced to 
admit that he has got tenants at Shdhaxnir-— |3aying about Rs. 80 annually as 
rent. He no doubt says that he does not recover more than Rs. 25 or 30 out 
of it but this statement is not borne out by any reliable evidence on the record. 
Even assuming that what the applicant states in Ms two depositions can by 
itself ho taken as giving a correct idea as to his income from difeent sources, 
I find nothing in them to support the ax)plicant’s contention that liis income 
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from sgricxilture exceeds that from other sources. I tlierefore Iiold tliat he is 


not an agricnltnrlst within the meaning of section 2 cf the Dekklian Agriciil- 


tiirisfs’ Belief Act. I therefore find the first issue in tlie negative. The more 
delicate qncstioii as to whether any relief can bo gTanteu to the apxfi:icant when 
the oxeciit ion proceedings are once at an end does not conseqiienth/ arise; I 
therefore pass the following order iBcsmiieh as defend ant applicant being held 
nob to ho an agriculturist is not entitled to reliefs prayed for. 

This decree was on appeal reversed by the lower appellate 
Conrt^ on the following grounds : — 

It apjiears to me that the learned Subordinate Judge has ajjproaehod the 
consideration cf this case from an erroneous point of vioxv. lie sajs Even 
assuming that what applicant states in his two depositions can by itself be taken 
as giving a correct idea as to his income from differont sources I find nothing in 
them to support the ax>X)licaut’s contention that his income from agriculture 
exceeds that from other sources. I therefore hold that lie is not pii agricul- 
tiwist.” This view cannot be supported. It is not necessary for a man claim- 
ing the status of an agricnltiirist under the definition in the AgTiculturlsts* 
Belief Act to show that his income from agriculture exceeds his income from 
other Sources. All. that is necessary is to show that his income from agrieulturo 
is sufficient to enable him to earn his livoliboed wholly or principally. lie may 
have other sources of income and that income may be suffieiont for his inaiu« ' 
teiiauce, But that fact will not affect the constnietion of the definition: 
DwarTcojirav v. Balhrislina^^\ "What wo havo to see is tlierefore not whether 
the judgmenb-dchtor’s ineoinc from agriculture exceeds bis income from other 
sources, but whether thefincome from agriculture is snfiicient for his maintenance. 
It is not disputed that the judgment-debtor owns hinds about 40 or 4o aci’es 
situated at Adgaum, Shdhaxmr and hTaiulgaiini which are all adjoining villages. 
He cultivates some land (about 20 bighas) privately oud has let the rest to 
tenants. He says that his income from these lands is about Es. 600 to Rs. 600, 
He has called witnesses Nos. S8, 39 and 40. From their evidence .1 hold that 
the income from lands is about Rs, 360 to Rs. 400 a year clear of Government 
assessment and costs of cultivation. To this is to be added the income from grass 
Rs. 40 or Rs. 50. Bor grass may very well bo classed as agricultural produce* 
The judgment-debtor stated that Hiis income was sufficient for his inaintenance* 
The decree-holder has not produced any evidence nor shown by the cross-exami- 
nation of the judgment-debtor that the agricultural income is not sufficient for 
the maintenance of the judgment-debtor. Ordinarily this income would be 
sufficient to maintain a . man and there is nothing to show that the judgment- 
debtors style of living is other than ordinal^. No doubt in the lower Ooiirl; 
no inquiry was directed as to the amount required for the judgment-debloFs 
maintenance. But when tlio 3udgment*d.ebtor stated his agricultural income 
and, alleged in , Ms ■ ■npplk&tion that he maintained himself principally by 
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agriciiltnre ifc was for the tlecree-hoider to show that agricultural meoine is not 
sufficient to maintain the judgment-debtor^ The decree-holder however called no 
erideuce, I, thercforej hold that the agricultural income is sufficient to maintain 
the judgment-deotor and that he is an agriculturist. 

The plaintiff appealed to the High Court, 

If. B. GAmdal, (Government Pleader)^ for the appellant, 

5, F. for the respondent, 

ChahbayaeivABj J.-™The learned Judge in the appeal Court 
below has misunderstood the judgment of this Court inBwar/cojirav 
Bahifav V. Balkrklma in construiim the word 


agriculturist as defined in the Dekkhan Agriculturists^ Relief 


Act. He says that ^ • it is not necessary for a man claiming the 
status of an agriculturist under the definition in the Agricul- 
turists^ Relief Act to show that his income from agriculture 
exceeds his income from other sources/^ That is not what was 
h^\6. in Bwar&ojircw Baburav Yn Balkrish%a Bhalohandrcfi-^ In 
that case^ as the facts show^ when the suit was instituted the 
income from non-agricultural sources had become less than that 
from agriculture | and the Court held that that circumstance 
brought the plaintiff within the definition. The judgment begins 
by pointing out that the expression earns his livelihood can 
only mean obtains the means of maintaining himself. In 
ascertaining whether a man who has two or more sources of 
income^ of which the income from agriculture is one, occupies the 
status of agriculturist as defined in the Act^ the Court must take 
into account all those sources and ascertain whether the income 
from agriculture is larger or smaller than the rest. Ail the 
sources must be taken to be means of his livelihood, and, if the 
income from agriculture exceed the other incomes, he must be 
held to be earning his livelihood principally by agriculture. 
That is the interpretation which has been hitherto placed by 
this Court in all the cases in which this point has arisen^ follow- 
ing Bmarkojirav Baburew v, BalhruJma Bhalclia%dTa^'^ . We 
reverse the decree and remand the appeal for rehearing on the 
merits. Costs to abide the result. 


Decree reversed^ 


(I) (1891)10 Bom. 
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OEIMIN’AL BEEEEINCE. 

Before Justice Ohih'^imcirhar and Mr. Justice Heaton^ 

\ , . EMPlEOIi i?. b £ S¥LYA.- , 

The Bombay MhdH Act {Bombay Act Y of IS/S)^ sections S (10), 
-^Oocaim— Import by sea into the Bombay Ilarljovr — Imptn if meamny 
of — 8ea> Oa&toms Act {Till of 1878), section Kk 

Section 9 of tlie Bombay A’bkari Act (Bombay Act Y of 1370) not 
proliibit i.mx>orting cocaine generally ; it ' merely proliibits its importation 'unless 
duty liaB l)een paid. 

' ■■ Tile intention and requirement of tlie seetio'ii iii tlra case ol articles liable to,, 
’duty tinder tlie Tariff Act. are tliat tlio claty sball be p.rirl. T,liat intention 
and requirement can only be contravened vdieii reasonbals opportunity to pity. 

' tdie dnty lias been 'afforded and lias been evaded./ 

The mere entry into the Bombay barboiir of a ship cosiroying dutialdo gaods 
or merely tying it up against the dock vvcall k not importing goods in con- 
travention of the obligation to pay daty* 

The term ^‘import” as used in the Bombay Alokdri ,Act.^ I879j iiicdiidiM ■ tbe 
conveying into any part of the Fresieleiicy of Bombay by sea. ■ , 


. Criminal Inference Ko. 129 of 1908. 

fThe Bombay A'bkari Act (Bombay Act V of ISTS), sections S {10), 9, 43 run as 
follows « 

3 (10). Import and export ’’ inelndo resqiestivcly the convoying into, or out 
of, anypai't of the Presulency of Boailiay, from, or to^ any otlier part of ‘fudia. 

9. No liquor, hemp or intoxicatiug drag sludl ba iaipor’icd by laud or by sea kfeo ' 
any l)art of the Presidency of Bombay unless — 

{a) it is liable to the payment of duty under the .liillati Tariff Act 1391, of 
any other law for the time being in force relating to the duties d£ customs on 
, goods Imported into British India, and the duty prescribed by such, law has been 
paid thereon; or 

(h) such import is permitted tinder the power next hereinafter conferreeb 

# # e. -• 

43 (1) Whoever, in contravention of this Act, or of any .role o,r order mai'lo nndor ' - 
A this Act, or of any license, permit or pass obtained iiadGi? this iict — 

. ' >'■ (a) impoTts oi exports liquor, terap or aay iutoxioatiiig dra^ or ouS of any 

part of the Presidency of Bombay, or 

Cffl: ' . 

' sliftU be puniabed for ; each 'sueb o&uee with fine winch may exteud to one 
thousand rupees or, u’ith imprisoameaf for a term wliioh may oxtena to six 
inonths, or with both. 
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This was a reference made by A«H« S* Aston^- Chief, Presidency- 

Magistrate of Bouibay* 

Tlio aceaisecl was charged with an ■ offence pnnishalele under, 
section 43 of the Bombay A'bkari Act (Bombay Act V of 1879)^ 
iiiasiiiocii as a parcel of cocaine weigiimg.ten pounds bearing liis 
name and address was detected in: a ship anchored in the Bombay 
Harbour, 

The Chief Presidency Magistrate who tried the case submitted 
the folIoYvdng -qiiestions for detenriination.by the High Court. ■ 

1. Whether tlie convey log of a parcel of cocaine in a ship with' the intention 
that such cocaine shall he' landed in Bombay amounts to an importation within 
the meaning of section 43 'Bombay Act V of . 1878, if the shi|> containing such 
cocaine— 

(a) enters Bombay Haibonr; 

(5) is tied up against the, Bombay Bock -Wall. 

3. Whether the Bombay Harbour is a part of the Bombay Presidency within 
the meaning of section 43, Bombay Act Y of 1878. 

, 8. .Afhether a, person who 'lias eommitts'd the act referred' to in question (1) 
;:-]|iaS::a while' 'the , cocaine-' remains on board- tiie-'ship and no attempt. 

:has'':-':bben'made to iandd 

Sfrmgmmj Ad,v'oea.te-3eiieral^ instructed by Nicholmi^ Govern» 
diient, Solicito^^ — -The provisions .of section 43 of 

-Act 'V- of 1.87B must be reaxl with section 9 of the same Act. 
:.::;'Yarious^,notificati.ons have been, issued under -the Sea Customs 
Act (VIII of 1S78) prohibiting the importation of cocaine except 
certain chemists and agents mentioned in' the notifications, 
-! Import means to bring or carry from a place abroad. The 
word does not involve landing. Importing into Bombay Pre- 
sidency is bringing into Bombay harbour: whether ' the " goods- 
broiight are landed or not. The accused committed' the offence 
as soon as the parcel of cocaine came into the Bombay harbour. 

Bombay harbour is a part of the Bombay Presidency :, - see 
IlberPs Govemmeiit of India^ pp, 19;, ^0 ; Encyclopedia of the 
Laws of England^ VoL XIL p. 131. The whole of the harbour 
forms part of British India; see Meg v, Meg v. 

Kasffa Mawd^\ 

fi) (i S70) 7 Bom, H, C. E. Cr. C. Si) at p, 1C4 
(2) (1871) 8 Bom. H. 0. R. Gr. 0. 63 at p. 65, 
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Lowuiesp instructed by Oodmho, for the accused^— -If inaporta- 
tiori is complete the moment a ship comes within the limits of 
the Bombay harbour everyone on board the ship who has duti- 
able goods commits an ' offence under section 9 of the A'bhmi 
Act, There can really bo no importation till the person bringing 
dutiable goodvS has had an opportunity of paying duty: see 
Queen-Umpress v. Ascemao^^K Goods are only imported when they 
are lauded and delivered to the importer: see Canada Suffar 
'Refining Compam/ v. RegS^^ 

■ A person' bring dutiable goods^ but on fiiidi'og that the ' 
.' duty is very heavy , may never land them. In such a case lioi' 
.. '■ can.' never be said to have imported the goods because they are' 

■ 'brought into the harbour in. a ship. If importation is not coni-',': 
plete till a person has had an opportunity to pay duties, then the 
question whether that person had a license for a particular kind 
of goods or not is immateriah He may sell the goods to a 
license-holder on board the ship or he may throw them away 
finding the duties to be exhorbitaiit. 

: The Government Notification ' of lath ilpril 1908 ■ .does 'Uiofc : 

", 'Prohibit importation of .cocaine,-. It merely restricts its iniporta--' 
tion to certain persons. But other persons may apply for a 
license and import it. 

Section 3 (10) of Act V of 1878 is to be read subject to 
section 9, 

Bombay Presidency has been deiinecl in the Bombay General 
Clauses Act (Bom. Act I of 1904), section 3 (7). The word 
^ territory ^ means land only. Tide ship bringing the coemno was 
not within the territory because it was in territorial -waters. The 
territoral limit of every State extends to three miles from the shore. 
The State has jurisdiction over it. But this is quite different from 
the Herritory included in the expression Bombay Presidency. - 
.. The Bombay A'hkM Act distinctly speaks of importation within 
the territory of Bombay Presideney. There is nothing to show 
that ''the' Bombay Government administers the portion between 
the shore and The imaginary harbour line. Ilbert speaks of the 
Port 'of - Bombay and' not of the Harbour. There is no Act to 

(l) {i89O)BataiilarsUiir0p. ,Or. ,a6OS; . (3) [1808] A, 0* 735. 
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show that/ Bombay harbour is under the administration of the 

Government of Bombay, The passage in the Encj^’clopjedia says Bmpeeob 
that territory includes harbour, ports, etc.^, but there is no sriiTA. 
authority referred to in support of this statement. The remarks 
on p, 99 in Beg. v. UlmBtone^^'^ are merely oUter dicta. 

Regulation II of 1B27 divided Bombay Presidency into Zillas, 

The regulation does not speak of the sea. It excludes the sea, 

Stfangniau in reply.— The Bombay harbour is within the 
Ordinary Original Civil Jurisdiction of the Bombay High 
Court j see Queen y. Essub IbraMm^^h The Bombay harbour 
is within the Ordinary Criminal Jurisdiction of the Bombay 
High Court. The Ordinary Original Civil Jurisdiction and 
Criminal Jurisdiction are both the same: see clauses 11 and 
21 of the Letters Patent. The Government of Bombay has 
administered the port and harbour of Bombay^ as in Bombay 
Act I of 1873 there are provisions dealing with the harbour. 

The harbour therefore forms part of the Bombay Presidency. 

In Queen-Empress v. Jseensao^^^ the accused was fined before 
he had opportunity to pay doty. But in the present case 
the importation of cocaine is restricted under notifications issued 
under section 19 of the Sea Customs Act. In the former case the 
importation of wine was neither prohibited nor restricted. In 
this case no payment of duties would have entitled the accused to 
import the parcel. If harbour is included in the Bombay Presi- 
dency then the bringing in of cocaine into the Bombay harbour 
is importing into the Bombay Presidency. The liability to pay 
duty arises as soon as a ship arrives within the limits of the 
harbour, though the duty for the sake of convenience^ levied 
after the goods are landed. 

The Indian Tariff Act (XYI of 1875) imposes’ the duty. The 
Sea Customs Act shows how it is to be collected. The latter 
Act uses the words ‘'leviable and "payable/^ The duty is 
leviable as soon as the goods come ; see sections 3 (d), 11^ 16^ 17^ 

20, 20 (6^, 24, 25 2? 29, 80, 32, 33, 41, 46 , 53, 54, 65, 57, 80, 81, 

82, 83, 85, 88, 128, 129, 131, 142, 168, 194 , 196 . Section 128 is '■V'’';'"'; 


(1) flSTO) 7 Bom. H. C. E. Cr. C. B9 at p. 104 
m {1845) PeriVs 0. C. 577. (3) (1890) Ratanlal^s Unrep. Cr. C. 503. 
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an important one* Section 194 allows a Oiistoin Officer to open 
any package and examine goods on board a skip. 

Section 9 of the A'bkdri Act does not restrict the of 

import in section 43. It should be read in the light of the Sea 
Customs Act which came into , force before the ATd'ari Aet, 
linfiortdias a general meaning in sections 3 (10) and 43 and 
cannot have a restricted meaning in section 9 « 

iw?irZ6^^.~IIarhour may be ;part of the, Bom1)ay Presidency 
but the three-mile territorial limit is not. The A'bkari Act 
vspeaks of the Indian Tariff Act but not of the Sea Ciistoiiis Act. 
The .Legislature specially refers to .one and not to the otheiv 
The A^bkdri Act is not therefore subject to the provisions of the 
Sea Customs Act. 

The Privy Council has held :, in Cmuda Sugar Bsfmiug 
Company w that the words ffievy ^ and collect only mean 

‘payable^’ The word ffievied h means 0^ paid/ and not ffi)ecome 
payable/ As the A'bkari Act provides for bonded .warehouses^ 

' the offence of importation is not complete iiiitil goods are landed 
and there' was an opportunity to pay duty. ' , 

The Government Notification simply restricts the irriportatioii 
of cocaine until permission is obtained. It does not say that 
permission should be obtained even before the article is brought 
into the harbour. If a man is in a foreign couniry^ for instance^ 
it is not possible to get a permit^ and if he brings cocaine in a 
ship and then applies to the proper authorities for license^ it 
would be absurd to hold that he has committed an offence* 

Heaton^ J.; — The questions which we are asked to answer are 
these : — 

1. Whether the conveying of a parcel of cocaine in a ship 
with the intention that such cocaine shall be landed in Bombay 
amounts to an importation within the meaning of section 4 '5, 
Bombay Act Y of 1878, if the ship containing such cocaine 
(a) enters Bombay harbour, 
v; ■ (5) is tied up against the Bombay Dock walk 

(1) iim] A. a 735. 
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2« Whether the Bombay harbour is' a part of the Bombay Presi- 
dency within the meaning of section 43 of Bombay Act V of 1878, 

3. Whether a person who has committed the act referred to • 
ill question (1) has a loms penitentice while the cocaine remains 
on board the ship and no attempt has been made to land it. 

The.' first question involves a consideration of the meaning of, 

■' Section 43 of Bombay Act V of 1878. That section makes 
penal the import of cocaine in contravention of this Act or of 
any rule or order made under this Act/^ It does not appear that 
anything has been done in contravention of any rule or order 
under the Act.' No rule or order thereunder exists^ so. 
far as we are informed^ prohibiting or restricting the import of 
cocaine. There may have been a contravention of an order 
made under section 19 of the Sea Castoms Act. With that, 
however, we are not concerned. In the absence of any rule or 
order relating to the import of cocaine and made under Bombay 
Act Y of 1878. all we have to do is to determine whether the 
bare provisions of the Act have been disobeyed. It is said they 
have, and section 9 of the Act is referred to. The Act may or 
may not give power to make a rule or order prohibiting or 
restricting the import of cocaine, but section 9 does not, it 
seems to me, prohibit importing that drug generally ; it merely 
prohibits its importation unless duty has been paid, because 
cocaine is a thing liable to the payment of duty under the 
Indian TariS Act. Having only the words of the Act itself, 
having no rule or order made under that Act, that is the 
only conclusion at which I can arrive. The intention and 
requii^ement of section 9 in the case of articles liable to duty 
under the Tariff Act are that the duty shall be paid. That 
intention and requirement can only be contravened when 
reasonable opportunity' to pay the duty has been afforded and 
has been evaded. So the import with which we are dealing is 
not" an import within the meaning of section 43 unless it is an 
impoi't ill contravention of the Act, that is, in the particular case 
put to us, in contravention of the obligation ' to pay duty* 
Ordinarily, we are told duty is required to be paid on shore 
usually after the ship conveying the dutiable. goods has come to 
rest ill the harbour or dock. If this he so> the mere entry into 
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the I'larboiir or tying tip against the dock walh is not importing ' 
goods ill eoBtravention of the obligation to pay duty* Further 
discTission of the point is useless because the facts liaye not been’ 
found by the Magistrate. 

So far I have assumed that on the facts stated there is an 
import and have only considered whether such import is in 
contravention of the Bombay Abkaii Act* There is not^ in my 
opinion^ any doubt that the facts stated do amount to an 
import. That word is stated in the Act to include the 
conveying into any part of the Presidency of Boiiiba}^ from any 
other part of India, and therefore by implication and having 
regard to the common meaning of the word, must include the 
conveying into any part of the Presidency of Bombay by 
sea. ' The Bombay Presidency is defined in the Bombay General 
Clauses Act 1904 to mean “ the territories within British India 
for the time being under the administration of the Governor of 
Bombay in Council.^^ 

It does not seem to be really doubted that the Bombay 
harbour is under the administration of the Governor of Bombay 
in Gouncib but were doubt on this point to arise, it could be set 
at rest by ascertaining as a question of fact whether the harbour 
in whole or in part is or is not under the administration of the 
Governor of Bombay in CouneiL 

The facts have not been fully stated to us. They may show 
that there has been such an evasion of opportunity to pay duty 
as to make the import punishable. That, however, is for the 
Magistrate to decide. He has referred abstract questions to us and 
not questions arising out of facts fully ascertained and stated. 

In my opinion it is impossible to answer the third question in 
a general form, and in any set of facts the answer would be so 
dependent on the facts as to be a matter which the Magistrate 
should decide for himself* 

The other questions referred do not it seems to me admit of 
more, precise answers than those here given* 



BOMBAY SERIES, 


appullatb civil, 


388 

im 

Tiiimbak; 

VnQfKh 

KeMESTABAO' 

Paipuiusc^*. 



THE INDIAN LAW BBPOBTS* [?OL, XXXIIL' 


SECOND; Afpealb from the decision of V. M. Bocks, First Class ' 
Siiljoixlinate Judge, A* P., at Sholapiir; confimiing the decree' 
passed hj Ih R, Kotwalj Subordinate Judge at Paudharpiir* ’I 
Suit for declaration and injunction* 

The plaintiffs were the committee of management of a temple '■ 
at Pandliarpur and such were in receipt from Gfovernmeiit of f 
a certain allowance to meet the cost of certain religious cere** , 
monies which cams to be known as the SarMri pujii. 

The defendants were the representatives of the families known ' 
as Badves and Shevadharios. The right to perform all the 
worship of the deity in the temple appertained to the former 
and it was their hereditary right* The other, the Shevadliaries, 
performed a subordinate part in the worship and their right 
also was hereditary. 

On the 4th July 1902; these two classes of temple officers 
quarrelled among themselves the result of which was that the 
Sarhdn puja and all other ceremonies in honour of the deity 
were left unperformed that day and for ten consecutive days. 

The plaintiffs therefore sued for a declaration that the defend- 
ant were not entitled to leave unperformed the usual wmrship 
of the deity, and that they were entitled to get the per- 
formed by the defendants, or if the latter refused, by other fit 
persons ; and for an injunction against the defendants restraining 
them from obstructing the plaintiffs in getting the worship 
performed. 

The plaintiffiV claim was decreed by the Court of first instance* 
And, on appeal, it was upheld by the lower appellate Court, on 
the following ^rounds : — 


. «‘ Th6 conduct on the part of the Badves aiil the Sevad liar! es cartaiiily 

gives til? p’aintiifs a cause of action to sue for the relief whicli they have new 
claimed, because what happened in July 1902 may happen again a*: any time ; 
a,nd the only question, so , far. as I can. see, is, whether having regard to the 
provisions of secfeloii 'll -of the Code of Civil Procedure, 1882, the suit can he 
maintained.. I agree, with the lower Court in holding tlmt it can be. It is to 
he remembered that the, present allowance from Government is the continuation 
of the old grant which tho former Governments had made especially for defray- 
ing tho expenses of parfeieuWyjEiyas and other services to the deity. From the 
the money has those purposes and to no other. 


■ 
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Kut only that bnt till the a’, nexation of the Satara Ha; the application of the 
money had actually been n.ade by the odiccrs of Government themselves. - In 
sanctioning the continuance of the allov ance, the present Government has also 
spccidcally laentioned the several pw/as and services to which th? . money 
shouVl be appliel by the committee of management appointe 1 by them. It is 
admitted and proved ihat the Badves and Ssvadharles have no right to 
stop the morning and other the plaintiffs* right to have them done , 

through the Sarkari Badves th \t is, a descendant of Bhimaji or his representa- 
tive. All this goes to show that the present is a suit not to vind'eate pilaintiffs* 
right to a mere dignity or merely for a declaration of their right to have cartaiu 
religious ceremonies poiformed, b it for something more which is one of a civil 
'mature ” ^ ' 

The parties appealed to the High Court. 

G, S. Rao for the Shevadhari defendants : — This suit is not 
of a civil nature. It is brought to enforce religious duties g and 
is therefore not cognizable by a Civil Court. See F asudev v. 

; Uanirao v. Rimtumldhan^^ \ Waman Jagamath JohM v. 
Balaji Kmaji PaWS^'^lFammvnia.kii BJiaBJigahar v. Kruhimtmmi 
Tkatlmokmar^^'^'i 8M%>'aga Mudaliar v. Yedaniae'hdnar^^'^*, Room 
Meem Sahih v. Mahorusd Meera Krkknasami Ayijangaf 

'Y.Bamatam Hiiigraohmiaf^^k 

Ghamier (with 5. S. Patkar) for the Badve defendants was 
heard in support of Mr. Rao's contentions. 

D, A. Kh^rej wdth P. 0. Bh\d\, for the plaintiffs : — The suit, 
is not of a religious but of a civil nature It is brought to 
vindicate the natural rights of each private individual to enter 
a temple and perform, the worship. In this the plaintiffs in 
common with other private individuals were obstructed and 
they have brought this suit to vindicate their civil rights. 

Chandayaekau,, J.—It is contended for the appellants, on 
the authority of this Courtis decision in Fasiida) y* Famnaji^^\ 
that a Civil Court has no jurisdiction to try a suit- of the 
present character because its prayer is for a bare declaration 
of the plaintiffs* right either to perform by themselves or to 
get performed certain religious ceremonies in a temple^ and there 

(1) (ISSO) 5 Bom. 80. tO (1905) 16 M. L. J. 150. . . : 

m (1001) 26 Bom. 193. (5) (190f) 5:8 Mad. 23, 

m (1888) 14 Bom. 167.' (6) (1906) 30 Mad. 15. : , . . 

(7) (1003) 30 Mad* 158. ' 
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is no contest as to any riglifc to property or to any office, Care- 
fully analysecljs the suit is not of that nature. The plaintiffs are 
inemhers of the Committee of Management of the Temple of 
8kfi VUhbiX and 8kd liaMmahai at Pandharpnr, They hold 
the office mider a sanai from Gc^^ernment and receive aimually 
a certain snm of money for defraying the ex^penses of certain 
kinds of religious worship in the Temple known as SifTcari Pnjeu 
The obligation is attached to that office to get that worship 
performed by the hereditary officers or *servants attached to the 
Temple. The plaintiffs complain that those officers^ owdiig to 
quarrels among themselves, have failed to perform the worship 
with the result that the duties owing to the idol are neglected 
and the funds in the hands of the plaintiffs nndisbiirsed for the 
purposes for which the plaintiffs hold those funds in trust. 
Accordingly, they ask for a declaration of their right to disburse 
the funds by getting the worship performed by a suitable person 
or persons of their own choice in the event of the hereditary 
officers or servants of the Temple concerned failing to perform it; 
and they ask for an injunction to restrain those officers or 
servants from obstructing the plaintiffs in the exercise of the 
right so declared. 

The facts above stated, which are found proved by both 
the Courts below^ distinguish the present case fiorn that in 
Tasndev v, Famnaji^^^. The latter was a case of bare religious 
worship. Here the plaintiffs are trustees of a public charitable 
trust holding moneys in their hands for disposal in a 
certain manner for cettain defined purposes. They hold the 
funds on behalf of the public for the benefit of the deity of the 
Temple, who, in Hindu Law, is considered as a sacred entity, or 
ideal personality possessing proprietary rights ; see TJimhmey 
Pemraj v. HurbAum The deity of the Temple being, 

according to that law, a juridical personas ^Hhe ideal embodi- 
' ment of a pious or benevolent idea as the centre of the foundation, 
, this artificial subject of rights is as capable of taking offerings 
of cash and jewels as of land. Those who take physical posses** 
sion of the one as of the, other kind of property incur thereby a 

® {1880)1 Bom. so. ^ ^ \ (a) (1884) 8 Bom. 432, 
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responsibility for its clue application to tlie purpose of the founda- 
tion. ... They p.re answerable as trustees ... and a remedy 

may be sought against them for mal-administration by a suit 
open to any oue interested Mmolm Ganeil v. Lalcimiram 
GonnSrawfiK It would be so in the case of non-administration 
also. An action would lie against them by the Advocate-General 
acting on behalf of the public to compel them to a due execution 
of their particular acts of duty. The obligation cast on them 
by the trust gives them a corresponding right to disburse the 
funds after getting the religious worship, for which those funds 
are intended, properly performed. Such a right is not the less 
of a civil nature though the funds are to be appropriated to 
religious ceremonies. The Court is not called upon to enter into 
the adjudication of any rites or ceremonies as such. What it 
has to decide is the right of the trustees to fulfil the trust 
unhindered. 

The suit was Imought against two sets of defendants- 
eonsisting of the Badges and the other consisting of the 
dharis, of the Temple. The lower Courts have given to the 
plaintiffs a decree as against both the classes of defendants. 
But it is urged in this second appeal that the decree is erroneous 
in law so far as it affects those Shevadharis who are not Pujaris, 
because these had nothing to do with the dispute between the 
Badvei and the other Shevadliam which .led to the stoppage of 
the worship and compelled the plaintiffs to file the suit. This 
objection does not appear to have been raised in the lower 
appellate Court. That Court has found that the plaintiffs had 
to sue because of the conduct of the Badves and the ShevadUaris. 
That finding of fact included all classes of Shevadharis. Even 
assuming that the SMvadhari defendants, who are not Pujaris, 
had done nothing before suit to give the plaintiffs a cause of 
action against them, the denial of the plaintiffs’ right by them 
in their written statements is sufficient in law to cure that defect 
and entitle the plaintiffs to the declaration claimed as against 
them under section 42 of the Specific Relief Act. 

The decree of the lower Court declares the right of the plaint- 
iffs to get the worship performed by “their appointed 

(1) (1887) 12 Bom. 247 at p. 265. 
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pc^rpelirilly^ ph-,y the cleBceiidantB of Bhimaji ” For tlic appeE 
Ifint"! it is couiplaiiieil that this term of the decree ignores the 
rights wliich they have according to the decrees passed hj this 
Court ill litigation between them and the BMms . I do not 
think that the declaration was intended by the lower Courts to 
have any snch result. But to prevent all ambiguity or iiiis- 
constmction^ I would add the words^ wdtii due regard to the 
judicially declared rights of the other Ba:fi)es and the Slievi’- 
tlkaris after the words above quoted. As to the Second Appeal 
preferred by Mr. Chamier^s clients (vS, A. 48-3 of 1.907) I do not 
think that there is any conflict or inconsistency between the 
decree passed by the Subordinate Judge Mr, Kotval^ and that 
passed by the Subordinate Judge , Mr., Karkarcj, both of which 
have been confirmed by the. lower appeal Court. 

The lower Courtis decree is imperfect in that it does not give 
to the plaintiffs the particular relief for which the suit was 
brought. They asked for a declaration dhat ill the event of the 
Badves and the Sheimclharis refusing or failing to perform the 
SirMfi Pnjm^ they (the plaintiffs) ware entitled to get the pu^m 
performed by a suitable person or persons, of, their choice. This 
declaration must be added to the decree. 

The result is that the lower Courtis decree must be modified 
by adding the words and the declarations above mentioned. As 
to costSi the appellants in Second Appeal No.. 454 of 1907 must 
pay the costs of the respondents (separate^ sets for plaintiffs and 
the respondent defendants). In Second Appeals 583 and 589^ 
the appellants must have their costs from the respondents. In 
Second Appeal 488 of 1907 each party should bear his own costs. 


Berne mried. 
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Before Mr^ Justice OliandavarJcar and Mr» JtisHce Knight. 

BAJEYBBALAL MAYEKLAL (oEiamAL Pi, a inti ef). Appellant, v> 1908 .*' ’ 
The SURAT CITY MUNICIPALITY (oeiginal Defendant), Fehruarylh 
' , Bespondent/" ■ ■ - 

Kegligenee~-MiinidpalUy-—TJiG liunieiFolity not heeding a ditch and 
duiees at a dam in Frojger order-- Collection of the storm water in the ditch 
— The water passing over lands of another and doing damage — Misfeasance. 

Till plaintiff sued to recover damages from tlio defendant Alunicipality for 
injury done to liis property by storm \Yater. The water had collected in an 
adjoining ditch, which the Municipality had not kept in a state of repair, but 
had allowed it to be choked wdth the rubbish of the town. They constrnoied a 
dam in the adjoining creek, but allowed the sluices at the dam to be choked up 
with weeds, sedges and silt. The consequence was that the storm water which 
had collected in the creek passed on to the plaintiff’s land and did damage. 

Keld^ that there was misfeasance on the part of the Municipality, for they 
had turned their works by their negligence into a, nuisance so as to throw the 
water collected on their property— the creek— on to the plaintiff’s land, and 
that, therefore, they were liable for the damage caused thereby. 

Borough of Batlmni v. MacphersonO)) followed. 

Appeal from the decision of Jchangirji E. Modi^ First Class 
Subordinate Judge at Surat. 

The facts of this case are set forth in the judgment at length. 

Baptisia with iV. M. SamartJh tbs appellant. 

The Government Pleader, for the respondent. 

Knight, J. ;—The facts of this case are set forth in 
the able and elaborate judgment of the learned First Glass 
Subordinate Judge, Briefly, the plaintift sues to recover 
damages from the Surat Alunicipaiity on account of injury done 
by storm %vater to certain garden land of his known as the 
Gopital8.o, alleging that it was owing to the negligence of the 
Municipality that the water first broke into his garden, and that 
having broken in,, it did not drain off. 

*■ Fir&t Appeal Ko. 121 of 19C9. 

(1) (1879) 4 App. Oas. aSQ. 
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The negligence alleged is of three kinds : firstly^ improper and 
inadequate coBstnietion of the sluice gate known as the Macea 
dam ; secondly; defendant’s refusal or omission tc) drain the 
water off the garden by means of a disused culvert that once 
connected it with the main ditch; and tiiirdlj; defendant’s 
failure to keep the ditch cleared from obstruction and the sluice 
gate in proper working order, 

NoW; the first of these allegations is demonstrated to bo iin- 
sustainable by the plaintiff’s owm expert witness^ as the learned 
Subordinate Judge has shewn. Mr. Maneklab KDgineer (Exhibit 
23) deposes that the sluice gates had been kept open, the 
Gopitaldo would not have sufterod any damage froin the over- 
How of the waters/^ Evidently, therefore, plaintiff cannot assert 
that the damoge was caused to his property by faulty construc- 
tion of the original works. 

The second^ we think, discloses no good cause of action against 
the Municipality. It seems that at one time the Gopitaldo was 
used as an-overiiow reservoir from the Macca ditch itself, and, 
in order to subserve this end, was connected wdtii it by a culvert 
designed, not to drain the water from the Gopitalao, but to draw it 
ofi from the ditch. This arrangement was abandoned, many years 
. ago, in 1875, when the culvert was finallj^ closed.. It is probable 
perhaps that if it had been opened after the irruption of the heavy 
flood which has given rise to this suit, much of the damage 
caused to the garden that now occupies the bed of the Gopitalao 
might have been averted. But we are not satisfied upon the 
' evidence that it was reasonably possible to re-open it at the time. ' 
The plan pub in indicates that it had become deeply embedded in 
silt or rubbish on the ditch side, while on the Gopitalao side it 
was many feet under water. Under any circumstances, it was 
, just as easy for the plaintiff to open it as for the Municipality; 

■' and, although the latter declined to undertake the job when the 
pkintiS suggested that they should do so, it is not pretended that 
they oSered any objection, or hindrance to his doing it himself. 

We are now left;’ with the third allegation of negligence, 
that the Municipality allowed the ditch to become choked by 
> silt und rnbbish^ and that 'the sluice gates wep not in proper 
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working order* This demands mote serious treatment than the 
otiier two, and. we think that it has not received adequate 
consideration in Mr. ModFs otherwise excellent judgment. 


To commence wdth, this item o£ negligence was explicitly 
asserted in the plaint. '’‘The defendant ‘Corporation has, instead 
of preserving the ditch in its original condition, filled up the 
greater portion of it with the rubbish of the town ; and again, 
''this rash (of water) was owing to the delendant having filled 
up the ditch as above and the consequent incapacity of the ditch 
to contain the rain water ; and, the sluices in the dam had 
not been kept in the condition in which they ought to have been 
kept, . . . . I .. the openings having been kept closed/^ 

All this is definite enough. The allegation re-rappears in the 
first material issue framed by the Subordinate Judge w^ho 
commenced the trial, Mr. Oliimanlal : — '^Whether the rain water 
on July IGtlij 1902^ rushed into the Gopitalao, knocking down its 
'western gate, on account of the defendant's negligence in not 
keeping its ditch on the north in proper order, and in not 
adopting measures, etc., etc*^' It is noticeable that this is 
practically the only allegation of fact embodied in the issues, 
which make no explicit reference to the other two items of 
negligence. Judging from the pleadings and the issues, the 
ordinary reader would conclude that plaiiitiflf complained of little 
or nothing beyond the failure of the Municipality to maintain 
the drainage arrangements in proper order, and that what 
Mi% Modi terms the main charge of negligence, to which he has 
■•devoted the bulk of his judgment, 'was more in the nature of 
formal or subsidiary pleading. No doubt, the course adopted by 
the learned counsel engaged for the plaintiff, who even in the 
argument wdiicli he addressed to us seemed to have failed to 
grasp the strong point of his client's case, was primarily 
answerable for this ; though it is difficult to understand how 
after his own expert witness' admission in exainination-in-chie£ 
(quoted above) he can have thought it worth while to prosecute 
the sO“CalIed main charge of negligence further. The result,- 
however, w^-as important, for it not only diverted the attention of 
the Court from the real matter in dispute to others which hardly 
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Bcotleil iliscmsioBj but, wo sbail nliortly sliow^ led everyone ! 
eoiicionicd to ignore the most important piece, of evidence on the ' ^ 
record 

111 his detailed report (Exhibit 25) Mi. Maneklab Eiigineorj 
after reciting a number of positive facts that he had observed^ 
wrote : From these facts it can easily be admitted that the old 
channel has been filled up with enormous quantities of silt which 
the defendants appear never either to have noticed or taden care 
, tO; remove*’^ The -channel here- means the dited. as the context::;i| 
sliews^ and not^ as plaintiffs counsel supposed/ the abandoned 
''-■''culvert. -, There is certainly room for misunderstandings inasmuch 
."/as the preceding portion., of the paragraph is laaiiily occupied , 
,,:w-ith; the culvert-' ; but' the passage immediately succeeding— This 
Aarmel runs with almost a uniform slope till it reaches Macca 
dam places the -meaning-beyond doubt. The stream^ Mr. Manek- 
lal continues^ cuts a number of narrow par^sages all along through 
the silt. There are no regular side slopes^ and the bed seems to 
have ■' been in some. places on or about the same level a,s: the; s,uS'' 
'■/-•rounding ground.^^ The picture delineated is clea'r.,'a'nd 
gible^ and we must express our regret that tlie misapprehension 
to which we have referred caused these important assertions to 
pass almost unnoticed in the oral examination of tiio witness. 

They received however very substantial corroboration. Mr. 
White; the Executive Engineer of Surat^ v/riting in 1876; 
observed,: lower sluices of the Macca dam ..... are very , 

much silted up, about 5 feet of silt having accumulated on the up 
stream side of the damf ^ If that was the state of affairs in 1876 
(we are not sure as to the precise yeaiq but the argument would 
be as strong even if it were 1898); it can easily be conjectured 
what the condition of the ditch must have been in 1902. For 
here we may observe that the defendant Municipality have not 
asserted, much less attempted to prove^ that they ever spent one- 
farthing, or employed one single coolie^ in keeping the ditch 

,, , With this the plaintiff can claim to have laid a very solid 
foundation for, Ms charge of negligence against the Municipality 
in the detail indicated.; Placing wholly on one side the rest of 
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we now eoiiiG to the very important evidence - 

document buried completely out KajexNbralal 
t discussion, and exhumed, not soeat City 

plaintm; but by our own 


his oral evidence 
to which we referred above ; a 
of sight under the silt of irrelevan- 
by*the efforts of the Counsel for th< 
unaided researches. 

This document is to he found below Exhibit 89, which is an 
application made by the plaintiff to the Municipality on July 28, 
1902^ only twelve days after the flood, and while the rvater wms 
still standing in his garden. He begged the Managing Committee 
to inquire into the damage that was being done to his property } 
and the application was foiuvarded v;ith an endorsement over 
the Municipal Secretary's signature to the following effect 

With reference to the above, the undersigned begs to state 
that on the day mentioned by Mr. Maneklal («• July 17th, 
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All till) Hiiiices in tlic tiiy are cleaned aiiJ oiled in the Ijegiiiniiig 
,hh of thine ” He being 'the head of tlie Department charged with 
ihe duty of seeing this done, it is natural eiioiigli that he should 
pretend that he punctually discharged thfi duty during the year 
in fiiicstion. It is significant however that the private diary 
which ho produced in Court showed that the sluices were greased 
on July 3Lst, but contained no such entry prior to that date 
C^biit there is no entry in May and June ; for that was done at 
the usual time punctually j and that other entries show thoA on 
August 29th some silt was cleared awaj; and on the 7th 
September the sluices were again greased. That is to say; the' 
book indicates that a great deal of attention w^as paid to the dam 
qfier the Hooch and none at all before, It is also to lae noted 
that this witness proves that the Secretary visited the dam 
during the flood i so that the contents of the endorsement cannot 
be cast aside as mere hearsay. 

We iiiay now return to the interested evidence of plaintiff’s 
uncle Maneklal (Exhibit 30b nrmed with the means of ganging 
its probability. He tells us that he visited the dam on the 
afternoon of the Hood, and found the Overseer there, with the 
Fire Brigade .Superintendent and half a dozen coolies, busily 
engaged in trying to open the sluices. The Overseer told him 
that the gates had long been closed, and that it was therefore 
difficult to open them ; and he came away. This of course the 
Overseer and other Municipal employes deny ; but it accords too 
closely with the statements made in the endorsement not to 
command our credence. The Overseer, it may be noted, admits 
that the rubbish and silt brought down by the water were 
removed by the Municipality after the 16th of July (Exhibit 60); 
and the Fire Brigade Superintendent assures us that violent 
rain such as that which produced this flood would not deposit 
. any silt near the dam," It must therefore follow that the silt 
removed was the result of prior accumulations. 

Emphasizing once' more the omission of the defendant 
Municipality to prove, or even to assert, that they had ever made 
■. ^ the smallest provision for 'keeping 'the Hitch clear prior to the 
‘ - flood, we 'may here quit -the evidence, The conclusions to which 
it points are manifest* ■ The carrying capacity of the ditch had 
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been greatly roJiiccil by the gradual accnmnlation of silt and 
rubbish in its bedj and the Municipality had done nothing to iute.xbraxtAl 
maintain it in proper order. The sluices at the dam ‘^^wero HajiATCiTr 
choked np with weeds, sedges and silt and Avere rendered Mnxn 

^ 1 , ClPAWTr. 

unworkable in the Secretary's own words ; and the water 
'.dherefore'^ collected in a channel of reduced' capacity^ and,, unable 
to discharge itself through the siuiceS; burst into plaintiffs 
garden. Tn other words, the material allegations in the plaint 
are fully borne out by the evidence* It now remains to deter- 
mine the legal consequence or this finding. 

It is argued for the repoiident Municipality, on the authority’ 
of the ruling of this Court in AchvoMal v. The Ahmedalad 
^ that the facts held proved above amount to no 
more than non-feasance, for which the respondent is not liable 
in damages at the instance of any private individuah In. that 
case it was held that there being no duty cast upon the Munici- 
pality by the District Municipal Act to repair roads vested in 
it, no person injured by the non-repair of such a road could sue 
it for damages^ because the omission of the Municipality to 
repair was non-feasance. But, as has been pointed out by the 
House of Lords in Mayor of Sliorediteh v. 
distinction between non-feasance and mis-feasance might bo 
carried too far/^ and some cases non-feasance might be 
equivalent to mis-feasance/'* And of the latter Borough of 
BatJitmt V. Macphersoid^'^ affords an illustration. The facts of 
that case wmre as follows The Borougdi of Bathurst had 
constructed a barrel drain under or in proximity to the higlnvay. 

The drain having fallen into disrepair, a portion of the highway 
subsided into it, leaving a hole into which the plaintiff^s horse 
fell as he was riding along the highway, with the result that 
he sustained personal injuries. The Privy Council hold upon 
these facts that the Municipality having constructed the barrel 
drain was bound to keep it in a state of repair which would 
prevent its causing a dangerous hole to be formed in the high- 
way, That decison is explained in these terms by the Privy 
Council in Mnrdcipal Council of Sydney v. Bonfhe^^ « 

(1) (190'!) 2S Bom. UO : 0 Bom. L. B. 75. (3) (1879) 4 ^pp. Cas. 256. ' 

(2) (1904) 20 Z L, K 254. (4) [1895] A* C, 433 at i>. 441, ■ 
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(leeidendi was that tlic ilePeiulfoiis had caused a 
inaisajice in the highway, Ife avas entirely iridopeiiclcat oi‘ the t 
(jncHiions whether there was an obligation to keep the highway 
in ri'pair, and whether any person injured by the breach of such ^ 
a tliir.y eoiild inamtaio an action. The ease was not treated as | 
{■>110 of mere non-feasance^ and indeed it was not so. The defend- | 
ants had created a nuisance. Having made the draiii;, and failed r 
to keep it in such a condition that the road would not fall intoitj 
they were just as much liable as if they had made the excavation i 
without constructing the drain^ and the road had consequently ? 
subsided and become founderous/’ , j 

Similady here, the respondent Municipality constructed the ,| 
dam in the Macca creek, and by not keeping the ditch properly ' 
clean but by allowing it to fill wdth silt and permitting the dam 
to be choked wnth weeds and sedges^ turned their works by their , ' 
negligence into a nuisance so as to throw the water collected on 
their property— the said creek— into appellant s land* That is a 
clear act of mis-£easance and falls within the principle of law', ' ,'1 
illustrated in Borough ofBdImrst v. MaephefBonS^'^ The respond-' , * 
ent^s act is similar to that of a man who brings water on to his'/ '‘';s 
own land and darns it up so that if it breaks away it must bo a 
danger to his neighbour and must do him injury; there the 
man is liable, though he does nothing to let the wuitcr out, but 
it bursts away without any subsequent act of his, (Sec the 
judgment of Brett M. E. in Whalley v. Lmicmldre and Yorhkiro 
Bailwag Company } 

On the question of damages both parties through their respect- 
ive pleaders agree before us to abide by Uie decision of the 
Collector of Surat acting as arbitrator in the matter. The 
Collector to give his award and send it to this Court within two 
months— the time to be extended if necessary. Liberty to apply, , 
[Wofe.'— 'Subsequently an application for a review of this juJginent was rd’nseci— 
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Before 3L\ Justice Qliamlmarhar mi Mr, JtisUce Keaton, 

BHAITRAO alias EAMOIIANDEA JIWAJI PITRE ( osig-inal VLAim- 
iFi'% Appei.la 2 ?Tj t?. BADIIABAI kom LAXUMAN JIYAJI PITRE 

ASTD OTHEES (ofilGINAE DEPEHDAK'TS); RESPONDENTS'. 

Arhltraiioii — Aveard-^Bidt to file an cmaTd~^‘)yant of jiirisdiciion in the 
arbitrators can he fileaded — Atvard is equ ivalent to a judgment even before 
a decree is tqwn the aivard — FariiUon is efecied hg the aioarcl 

itself. 

Wlisn a suit is broiiglit to enforce m award a party to it can urge and show 
that it is not binding upon him on the ground of want of jurisdiction in the 
arbitrators. 

An award is equiYaieiit to a jadgment whether it has passed into a decree 
or not. It is binding upon the parties. In cases where it directs partition to 
be effected, it dissoRes the joint family and from the moment of its date it 
savers their joint interests* 

Muhammad Kevjcm Khan v. Alam Khanii), and Zaldas v. Bai Lalai^)^ 
followed. 


1909. 
Mareh 9. 


Appeal from the decision of Y. V. Phadke. First Class Sub- 
ordinate Judge at Belgaum, 

Laxman and Bliaurao (plaintiff) were two brothers wdio lived 
together. Disputes arose between them and they referred their 
disputes to arbitration. The arbitrators delivered the award 
which eiiected a partition between the two brothers. 

Bliaurao next applied to the Court for a decree in the terms 
of the award. Laxmanrao opposed his application. But before 
it could be adjudicated upon by the Court, Laxmanrao died. 
Bliaurao then withdrew his application. 

Bliaurao. filed the present suit wherein he claimed possession 
of the -whole property, alleging that no decree having been taken 
upon the awards the brothers Vv ere not divided in interest, and 
that the whole property survived to him. ■ 

Firsfc Appeal IXo, 51 of 1903. 

(1) (1891) 18 Cai. 411 ( 2 ) (ms) 11 Bom. L, R. 20. 
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Ills claim was resisted by the widow of Laxinaiirao* 

'ilm Bnliorilioate Judge rejected the plaiiitilFs suit for reasons 
■wiiicli lie expressed as follows j— 

" Wliotlior ?m awarcl can be said to efiect separation as soon jib It is passed is 
ft question niitoiiclied by any decision, and go far ns I am aware there is uo 
Eoinb^iy ruling covering the point. In two eases the Mndras High Court has 
deeldod {I. L. li lb Mad. 290 ; I. L. li 20 Mach 490) tinit an" award is a 
final jiidgLoent,, tliat partition is to be deemed as euccied oii the date of tlie 
award and thai: an awsird bars any fresh suit for piu‘tiii(,n. It appears that 
in the ease in Vol. 10 all tlio parties had o])j;‘<ded. to the award and still 
tlj.0 Court held that the parties nixist be licdd to he hound by it. The above 
authorities govern the present case and I have no hesitation in following them* 
The award being thus binding on the parties the jdainiifl- must bring a suit 
to enforce it* He cannot pretend to ignore it and claim the eul ire. property 
in coulravention ol the terms of the award as if ho has become tho solo owner 
ri tiio entire property by the death of hk brother. 

The pkiiitiS appealed to the High Court. 

31, 5. Ckankd and S. S. Fcdkar^ for the appellant ;~The 
eases' of Kruhtm Panda v» Balaram Panid^'^ and Suhiamfa -GleUP 
V. Badasim GketiF^'^ cited by the lower Court do not apply to the, 
present case because when the parties referred the matter to the 
arl:)itrators each maintained that he w^as the owner of the whole 
property — they did not concede that the property was joint* 
The question wdiicli the arbitrators had to decide was whether the 
property was the self-acquired property of any of the parties to 
tho suit or was joint property and could not go further and 
decide that the property should be partitioned* The arbitrators 
had no jurisdiction to go beyond the reference and to bring 
about a disruption of the joint property without the consent of 
the parties* Secondly^ the award was only an inchoate partition* 
When the application 'for filing the a-ward was iiiimbered as a 
' suiC Laxmaiij the lyoimger brother^ thought he would survive 
the appellant and raised various objections to the award includ- 
iiig the objection that the award was not a legal award* But 
Laxman died andkthe ^application was withdrawn by the 
appellant* Till the^ a'warcl was filed, there could not be said to 
be -a final decree. - Tt has been .held that so long as a decree for 





partition remains under appeal, it does not effect severance ; 
Saickafam MaJmiev- Bcmge v« Eari Krishna BangeS^h We say 
t])at the award was at most an inchoate partition and did not 
effect severance : Baiaji Parslram v. Kashibai^^h 

" ' MaO;. for respondent The point as. to .want of jurisdic- 

tion in the arbitrators to effect partition as being beyond the 
reference wa.s not raised in the Court below. On the second 
point award is equivalent to a judgment : Laldas v. Bai Lala^^\ 

ChandayarkaE; J. : — The first point raised on appeal is that 
the decision of the arbitrators with regard to the partition which 
they directed to be made by the award wms nltra vires^ because 
there was no submission upon that point to their judgment and 
that^ therefore, the award so far as the direction as to partition 
was concerned was invalid and not binding upon the parties. 
It is no doubt open to the appellant to urge and show that the 
award is not binding upon him for v/ant of jurisdiction in the 
arbitrators. But the question of jurisdiction turns in the case 
on a question of fact, mz*, did the submission or reference to 
arbitration include the question of partition or was it confined 
only to the dispute whether the property was joint or self- 
acquired ? 1'he former like the latter question depended upon 
evidence. But the pleadings in the Court below show that that 
question was not only not raised tliere but v/as virtually waived. 
On the basis that the award was valid what was urged in the 
Court below was that the award did not effect a partition by 
metes and bounds or create a severance of interests between the 
two brothers^ and dissolve the co-parcenery between them, but 
that it merely resulted in an inchoate partition, which could not 
legally take effect until the award passed into a decree. 

It was urged that the award, so long as it did not pass into 
a decree, could not eff^ect severance of interests between the 
brothers. But that is not the law. Muhammad Newaz Khan 
V. Alam Khmi^^^ and Lakla% v. Bai Lala^^^ are authorities 
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.for the proposition that an award is equivalent to a judg- ■ 
rtient;, whether it has passed into a decree or not. It is biiidiBo* 
upon the parties* .And where it directs partition to be effectedj^ 
it dissolves the joint family^ and from the laoirieiit of its date 
severs their joint ■ interests. -On these grounds we confirim the 
'decree' with costs* 

JJiicyee eoujlrmed. 

It. It. 
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- :B^ore lir^ Jmik&Clmiiavark^^ and Mr. Jmiiee Seaton, 

.AHAED'I' alms' , BHITABAI kom ■ , 'EAM:;. :P,AIv, pMmmkti ■ : 

.'■V Appellant, v. HAEI SUBA FAI and. others (oEioiifAL DEFE'NniWsh'y 
Eesfokbbnts.^’ 

Hindu laio—Ifitalcshara — Adopted son — S^uccession to the ada^^^ied son-- 
-- Adoptive mother entitled to succeed in prefere 7 ico to adoptive father. 
Under the Mitakshara school of Hindu law the adoptive mother h entitled 
to succeed, la preference to the adoptive father, to a s on taken in adoption. 

Second appeal from the decision of 0. C. Boyd, District 
Judge of KAnara, confirmirig the decree passed by K. R. Natii, 
Subordinate Judge at Kurnta. 

The relationship between the parties to this suit appears from 
the following genealogical tree : — 


Nsg Piii. 


l:-'';;., -I o;-' 

UpendraTai Waman Pai 
^defendant 3>. (defendant 4>. 


Snblia Pai. 


Keshav Pai 
marvied 
P.^bnini 
(defendant 2). 


Shrhiii'a'^ 

(adopied). 


Hari Pai 
(dexendanfc 1). 


Ham Pai ' 
Cdefendant 5) 
iiiarriod 
Anaiidi 
(pliuntilf) 
adopted 

SliriiuTas# 


. i The parties shown in the above genealogical tree were living 
||||^|||||||||||p^ A^> piartition ■ tp^^^ 

, * , . ^ Second Appeal No. 800 of 1907. 
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them on the 10th August 1888. At this partition Earn Pai 
(defendant 5) obtained one-half share and the five sons of Subha 
Pai obtained the other half. 

Both Earn Pai and his wife Anandi adopted Subha PaPs son 
Shriniwas as their son. But subsequently to the adoption, a son, 
Purshottara, was born to them. They therefore allotted to 
Shrinivas one-fourth of the moiety of the estate which had on 
partition come to the hands of Earn Pai. Thus Shrinivas 
obtained -} share of the entire estate. 

Shrinivas died a bachelor on the 29th July 1892. 

On the 25th July 1904, Anandi filed this suit to recover 
Shrinivas’ l-th share in the family property. 

The defendants (sons of Subha Pai) and Ram Pai resisted 

■If' ' ' 

her claim. 

The Subordinate Judge dismissed the suit on the ground that 
Anandi as the adoptive mother of Shrihiyas was not entitled to 
succeed in preference to the adoptive father. His reasons were 
as follows; — 

‘‘ Although under Mltakshara which prevails here a mother by birth would 
he a preferable heir to father by birth, still whether an adoptive mother would 
ha%’’0 a preference to an adoptive fatlier has not, so far as T know, been yet 
decided by any of the High Courts. IN o such decision has been pointed out 
to me. The reasons which give a preference to a mother by birth over a 
father by birth do not, I think, apply in the case of an adoptive mother. By 
many commentators, a mother by birth is preferred to the father by birth 
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On appeal this decree #as confirmed by fcbe District 

The plaintiff appealed to the High Court, 

S, 8. Patkar, for the appellant : -We siilariit that the achiptive 
mother is entitled to succeed to the estate of the sou. taken in 
adoption in preference to the adoptive father. Slio lias the 
preferential right to succeed if the son is natural bfuau 
grounds of her preference are (1) that conics first ii'i tins 
compound ; ■ (2) that the mother is not necessarily 

common to all sons but the father is ; and (3) that she is nearer 
by propinquity. On the texts, the adoptive mother is Cfntit!c^t“! 
to preference ; and even according to decided cases an adopted 
son occupies the .same, position as a natural son except in, a few ' 
instances which 'are defined both in the Bat taka Charidrika 
.and Dattaka Mimansa, See Kcdi Komnl Mficmyrndar \\ Umn 
Shmhir An adopted son is Iicir to the 

of his adoptive. ..mother: Teencowree ChdUrjec v, JMmmiik 
Pamrfee^^\ He has 'the rights of siiecession as a intiiral sons 
SurjoMnt NmiM v. Molmh GMmcler ; Hlimih Enm w 

Gaya j .Mayne^s Hindu LaW;, page 214^ section 164'; page 
217, sections 166, 167 (7th Edn.), 

5, Palehar^ for the respondent In the case of a natural 
son the mother enjoys preference because she has eoneeived 
and nurtured him* This reason does not apply to an adopted 
son. It is competent to a bachelor to adopt : Gopal Amnt 
V. Narayan QafiesE^'^ and in that event the fatl'ier would be tlio 
heir. Thus, the father has the preferential right ; and lie lias 
been accorded it by other commentators. 

Chandavarkar, J. — The sole question ^ argued in this secoinl 
appeal is whether, under the Hindu Law, governed . by tlie 
Mitakshara School, the adoptive father or the adoptive mothcir 
is the preferential, heir to an adopted son. According to the 
Mitakshara, when a son dies, leaving his parents as his heirs, 
the mother succeeds to the son^s estate before the father. Both 
the Courts below 'have, however, held in the present case that 
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,tke rule in -question' applies only: to the' estate oL a iiatural^^^ 
hut not to that of a, n adopted son dying. 

The learned Subordinate Judge says":—. 

reasons whicli give a preference to a mother by birth over a father by 
birth do not, I tlnnk, apply in the ease of «an adoptive mother. By many com^ 
menbilors a mother by birth is preferred to the father by birth upon consiflera- 
iions derived from a comparison of the respective degrees in which mother and 
father share in the composition of the son, while the Mitakshara prefers her on 
the ground of propinquity.” 

Vijnaneshwara puts the preference of the mother to the father 
on two grounds;, which, as West J, has rightly?- observed in his 
Judgment in Lallnhliai v, 2IanImvaTh(S^^ are of an artificial, 
character. They are (1) that the word pitarau (parents)^ -which 
occurs in Yajnyavalkya's text specifying tlie heirs in the ease of 
obstructed succession^ is the abbreviation of two words forming 
a conjunctive compound, maicipUarau (parents), in which the 
word wMla (mother) comes before the word (father) | and 
(2) that the mother^s propinquity is greater than the father^s. 
(The Mitakshara, Section III, .sections 2 and '3, Stokes^sV HM 
Law Books, pp. 441 and 442). 

No doubt propinquity does enter into the reasoning of 
Vijnaneshwara but it does not on that account follow that .he 
intended to deny the same propinquity to an adopted son 
■ which he allows to the natural-born son. The fallacy of the 
Subordinate Judge^s reasoning lies in the fact that he gives the 
go-bye altogether to the legal fiction on which the whole 
doctrine of adoption in Hindu Law is founded. As observed 
in West and Biihler, “the effect of adoption is to sever the 
boy adopted entirely from his family of birth. His proper 
residence is with his adoptive parents. He exchanges ‘ the gotra ’ 
of his real father for that of the adoptive father as a woman 
enters her husband's gotra by marriage. He learns the sacred 
invocations in his family of adoption, and in the absence of a 
son by birth completely takes his place.” (West and Blihler's 
Digest of Hindu Law, 8rd Edition, pp. 934 and 93.5). The 
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fiction lias the effect of .bringing about ,tlie ties of blootbrolntion- 
ship between the boy and his adoptive pa.reiits^ If that is 
the remark of the Mitaksliara (Stokes's Hindu Law Books, pp. 
442 and 443) that ^Hhe father is a common parent to otlicr .mm, 
but the mother is not so : and, since her propincpiity is mm 
seqnently greatest, it is fit, that she should take tlie estate in the 
first instance, conformably with the text, ^To the nearest Sapiridji 
the inheritance next belongs ^ ''V apply in virtue cd‘ the 
legal and Shastric fiction as much to an adopted as to a natural- 
born son. * 

The text of Yajnyavalkya in which the heirs in the case of 
an obstructed succession are specified applies to succession 
to an adopted son as much as to succession to a Batiirai-born 
son. Besides, Vijnaneshwara points out in another connection 
that there is a blood-tie between an adopted son and the family 
and collateral kinsmen of his adoptive father. Dealing with 
the twelve kinds of sons recognised by the old, but now obsolete 
Hindu Law, he refers to a text of Maim, according to 'which 
the first six, among whom are the natural-born and the adopted 
son, are heirs and kinsmen, and the other six are not heirs l:mfc 
only kinsmen# Vijnaneshwara then explains tim text as 
follows That must be expounded as signifying, that the first 
six may take the heritage of their father^'s collateral kinsmen 
(Sapindas and Samanodakas) if there be no nearer heir ; but 
not so the last six. However, consanguinity and the performance 
of the duty of offering libations of water and so forth, on 
account of relationship near and remote, belong to both aiike/^ 
(The Mitakshara, Chapter I, Section XI, placitiim SI, Stokeses 
Hindu Law Books, page 422.) This explanation he supports by 
another text of i!anu relating to an adopted son: A given 
son must never claim the family and estate oi* liis natural 
'father. The funeral oblation follows the family and estate ; but 
of Mm, who has given away his vson, the obsequies fail/^ 
'Stokeses Hindu Law Books. (Page 422, placitum 32). It is 
true that in these^ citations from the Mitakshara the reference 
is"' only to the father, not to the mother. But that does not 
mean that the mother' is excluded. Vijaanesliwara is one^of 
those who held strongly 'to' the, principle of the Shastras that the , 
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Imsband and wife form one body. He refers to the principle 
an,d its limitations in the Chapter on Debts^^>. In the Chapter 
on Peimnce he says that the husband and wife form one body 
by reason of their Joint rights in matters of religions merit^^^i 
^secular affairs^ and pleasures. 

As West, points out in Lalhilhai Ba^xMai v. M.anhnmrhai^^'^ 
Vijnaneshwara ^‘really accepted the proposition ^that of him 
whose wife subsists onedialf the body survives ^ as a basis for 
actual practice/'’ ■ 

The learned District Judge, accepting the view of the Bub- 
ordinate Judge, has refused to follow what be calls ^Hhe letter 
of the law of the Mitakshara on the ground that the fiction 
of the physical reality of an adoption is not always maintained/^ 
.But the cases in which it is not maintained are specified and not 
left to conjecture or inference. Those, again, are cases which 
form exceptions to the general rule which is tlie result of the 
legal fiction. And it is a rule of construction (Mimansa) 
according to Hindu Law, that where an exception exists to a 
general rule, the exception should be confined within the 
strictest limits so as not to unduly encroach upon the genera! 
rule. See this rule of construction explained in Gangu v. 
CkandraMuf^abai^^K The legal fiction, on which the theory of 
adoption is founded, invests an adopted son with the skiim of 
a natural-born son, except in cases excluded from the operation 
of the fiction either expressly or by necessary and clear im- 
plication. The District Judge further observes The mother 
appears to be preferred on account of the merit which she 
possesses in reference to her son, from having conceived and 
nurtured him in her womb. Clearly this ground is absent in 
the case of an adoptive mother/' This last sentence begs the 
whole question. The ground is absent only if we drop the 
whole theory of adoption, based on a legal fiction according to 
Hindu Law, The same remark applies to the reasoning that 

(1) Tlie Mifcaksliara : Moghe’s Srd Edition, (5^) (1S76| 2 Boin. 38S at p, 4i0, 
pages 142 and 143, 

■ ^ The Mitakshara: Mogh’es 3rd Edition,' (4) (11107 < 32 Bom. 275 at p. 283; 
page 373, of tlm Mitaksimra. 10 Bom, 11. E, 149. 
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becanse the adoptioa was made by the iather and 

the adoptive mother had nothing to do with it, there ore t le 
adoption was for the beneht of the former only 
was -no more than the wife of the man who maiJo the ado )- 
tion ” It is now more or less an exploded theory that a Hindu 
who has no son born to him adopts merely for his spiritual 
benefit and that secular objects either do not enter _ into the act 
or that they enter uicidentally. Whatever the spiritual heory 
which originally gave rise to adoption in Hindu society, it. 
motives and effects are at least as secular as they are spiritual ; 
and an adoption is made as much, if not more, for the purpose 
of havinc. an heir and continuing the family as for spiritual ends. 

These laHer can, according to the Hindu ShusHas, be attmned 

by other means than those of adoptiondb Hut tnere is 

secular way of continuing a family except by adoption where 

Tere is no son horn. Assuming that a Hindu adopts a son for 
his spiritual benefit, what warrant is there m eitlier Hindu Laa 
L Shastras for the inference that the spiritual benefit secured o 
1 Hindu by his act of adoption does not enure tor the benefit 
o his wife ‘also ? As we have pointed out aHn e, for rdigious 
ourposes and merit, the wife is identified completely with the 
Cand and they form “ one body ». And this is in accordance 

with the Dattaka MimaBsa:---In consequence of the superiority 

of the husband, by his mere act of adoption, the filiation of the 

adopted, as son of the wife, is complete in the same manner us 
her property, in any other thing accepted by tlie Imsband. 
mattek! Mimansa, Section I, Section 22 ; Stokes s Hindu Lavv 
Books pao'e 536). Accordingly, a Full Bench of the Allahaoai 
cLrt has held in 8Mm Km. v. Gaya that under the 

Dattaka Mimansa and the Mitakshara, an adopted son succeeds 
to property to which his adoptive mother succeeded as heuess to 

her father* . 


■ Iromtlaeh ea% Biiatitacliarya^s Hindu Haw, Sncl Kdii*# pap 

thtototov®” eL., pago 905, Nolo (a). ^n«’s 

: tot SIm inthoMitakatoiMoghet Srf Mn., 
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For these reasons the decree appealed from must be reversed 
and the point on which the District Court has decided the 
appeal being substantially of a preliminary character, the case 
must be remanded to that Court for disposal according to law. 
Costs of this second appeal must be paid by the respondents. 
Other costs to abide the result. 

, Decree reversed. 

E. E. 


APPELL ATE CIVIL. 


Before Sir Basil Scoit^ Kt., Chief and Mr* thistiee Baiehelor.- 

feA5ii?^S^®lllAhGMNI).PAEAM0HAND'(oBieis-4L Defendant 1}, ArPEUtANi, 

HAKIOHAND StAMCHiND asd asothk!!, (oeioisae; 

Contract Act (IX of 18"/id% 65‘-^Imlkm TfmsU ^^ , 

seotiom. BJi-^^Agreemenl; tQfmy .&'■ eertam ..mm ■i/n eomiiei**^'y 
ff&MrCrfC afromise to marrg—Part papmnS-^'Wtdlure of tim ; 

Sait toreG 0 ' 03 P [>art pagtmnt — Agreement hg loay of mrm'itpje hrohmge-^ 

the two, ■ ' 

||®;g " ' By an agreement made between 'tho parties tlie plaintiff promised to pay 

sum of Es, 1,800 to the defendant as conskleration. for the latter’s promige 
to many his niece m fclie piaiiitiif’s .sun. But liefore tln3 maiTia^ge coulci ta,ke 
place the plaintih’s son die*! of jdagiie. fTnder the agreemmn, liowm-fn*, tlie 
plaintiff had before iier son’s death paid to the defcndiuii the sum of Its* 
Subsequently the plaintiff having brought a suit to reeovei* that auiu.| the 
■: '.defendant, contended that the. agreement being by way of .marriage brokerage 
. .was /vcudais -opposed to public policy and,. tliere,fore, under -section 65 of the.' 
Indian Contract Act (IX of 1872) no sum paid under it cotiicl'be .recaiivwd; 

that having regard to the character of tho agreement be imam the 
parties the plaintift was entitled to recover the sum ..from the clefendaiit. 

Section Go of the Indian Oontract Act (IX of 1S72) provides for the restitu- 
tion of any advantage received under a contract or agreement I.lie section 
preserves the distiuotioii between agreement and contract which is mairituiTieil 
throughout the Act. Tiie section speaks generally of an agreement (iisc^^verecl 
to bo void without any express reference to the cause or origin of the void 
character, so that an agi'eement ivhich is void by reason of a principle of law 
would not on that account fall outside the scope of the section. 

- ^ ^ Second Appeal No. 2o8 of 1908, ' 

B 420-^5 ' • ’ " 
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Second append from the desisioa of R. 1). .Nagarkar, Firsti 
Class Subordinate Jodge of Poona^ with Appellate Power.s, eon- 
fimiiiig the decree of Dahyabliai R. Dalal^ acting Siiljordiiiafce 
Judge of Bdr^mati. 

The plaintiff sued to recover from the defendants Rs* 965-lS-O 
under the following circumstances: — -The plaintiff had a son 
named Raiiichaiad and defendant 1 had a niece named Alainabai^ 
who was the daughter of defendant lbs brother Moticliandj 
deceased, and his widow Gangabai, defendant 5, and sister of 
■ Devchand, defendant 4. Defendants 2 and S were the brothers 
of defendant 1. Defendant 1 being the manager of the joint 
family of which all the defendants were rnoinbers agreed to give 
his niece the said Mainabai, a minor, in marriage to plaintiffs 
son Ramcliand and the plaintiff consented to give to defeiich 
ant 1 Rs. 1,800 as money. Out of the said sum tlie 

plaintiff* paid to defendant 1 Rs. 500 and Rs* 250 on the 6th and 
12th October 1902, wdio passed to the plaintiff receipts for the 
same. On the 20th October 1902, the plaintiff paid Rs« 150 to 
one Fnlcliand Tarachand on behalf of clefeiiilaiit 1. Thus the 
plaintiff paid to defendant 1 Rs. 900 in all and the balance of 
Rs. 900 was to be paid at the time of the marriage. But the 
marriage did not take place as the plaintiff^s son Eamchand 
died of plague on or about the 25th October 1904. Thus the 
performance of the marriage having become impossible the 
plaintiff asked defendant 1 for the return of Rs, 900 and as he 
refused to do so, the plaintiff brought the present suit for the 
recovery of the amount with interest thereon, namely, Es. 65-lS-O. 

Defendants contended inter alia that defendant 1 was not the 
manager of the family but as he was the eldest member he was 
merely called at the negotiations of the betrothal according to 
the custom of their caste ; that only Rs. 750 were paid to defend- 
ant 1 who gave the said amount to Mainabafs brother and 
mother and passed receipts to the plaintiff in his name, because 
he was the eldest member but he had not derived any benefit 

v; ^0) aioaey meaiis a 'reward given to the person standing in tmo parmitm to 
r the girl for setUement of the inarriag© and Is nndistinguishahle in prindplo from 
'.mamage.hrokerage*.-.- w 
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from the amount and was not liable for it ; that the payment of 
the J)affa money being against public policy the plaintill coulil 
not recover it ; that there was no agreement to return the aiiiouiit 
and the suit was not maintainable as the plaintiff did not 
celebrate the marriage during RamchancFs life4iiiie ; and that the 
marriage could not be solemnized because Ramchand harl saidl'ie 
would not do it and so the defendants!! were not liable for the 
return of the amount. 

The Subordinate Judge found that defendant 1 was lialile for 
plaintiff^s claim ; that the plaintiff paid Rs, 750 to defendant 1 
for himself and for the joint benefit of all the defendants'; tliat 
the plaintiff had a right to claim back the amount from the 
defendants^ and that the claim was opposed to public policy* 
He, therefore, passed a decree for the plaintiff for Rs. 750* Ills 
reasons were as follows Ji*— 

/ Befeiidanfe Xo. 1 agreed to .giTe his niece in marriage to pkiiititfs son in 
consideration of her giving Es. 1,800 to him as DaJ^a. That this sum 
be paid to the bride’s guardian in consideratioji of his giving his ward in 
marriage is rpxite clear. Daffa means the money taken by persons in feco 
'£arentu to the girl for giving her away in marriage. The pltuutill's’ rts well 
as the defendants’ witnesses ali agree in saving so. That this money was to be 
paid to the person entitled to give away the girl in marriagt; mid not to the 
bride or to the couple is evident from the document of betrothal (Exhibit ■1-1) 
not mentioning tlio stipulation about the sum of Rs. 1,800. In the docunient 
of betrothal no roferenee is made to this sum because it goes to the porscjii who, 
if not satisfied, would break off the match, and who would not like !b.rit such n. 
monetary payment to him should appear in this dooiiinont whkb will he rviyl 
by many members of his caste. The reason is that acceptance of such a reward 
is looked down upon with contempt by the community. It is forliiddt.ru by 
Hindu Law and it is nothing but the .sellmg xudoo of the girl. The view that 
this was given by way of reward to obtain the guardian’s assent to the mar- 
riage and not by way of a provision for or gift to the bride rcoeives siippfjrt 
from the plaintiff’s statement in her deposition (Exhibit that 
'Ho. 1 said that he was the person entitled to give away tlio girl in marriai^^c 
.and therefore,, the money was given to .him, I do .not know w,ho..w.as to .g.et tlie 
money, But I gave it to Gulabchand (dafendant No. l)d’ If the money was 
to go to the bride the plaintiff would have stated that the bride was to gv.t tbo 
money instead of saying that she did not know who (h which of the dt?f«n!«L 
ante) was to get the money. No attempt or suggestion has been made by the^ 
plaintiff to show that this was a gift intended for the bride, f hough mm 
know that it is disgraceful to accept money for giving their girk In 
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marriage they do not know that sueli aeceptaiiee k regardocl by kw t-m nulawfitl 
and ifc is on this account, that witnesses or parties Interested in ilic 

true nature of this monetary payment Iiavo not made any atlempt iu do ifc« 
How turning to tho questioa whether such an tigreoiiiuui; whidi cntUi-ltH a 
guardian to be paid money in consideration of Ills giving Ids girl in marriage 
is legal or unlawful as being public policy^ li Ib obvious i.bat sudi an 

agreement k derogatory to the happiness and wolbire uf tlio child as it ,‘tcts as 
an incentive to the guardian to have regard to oonsidei'aibu!-. other tiuin ibo 
child’s happiness ill marrying her into anotherk family, Tin? child is given 
away to the highest bidder without having the kfust icgaid lor her wcdhi’e. 
She is actually sold to the highest bidder without caring to know' wiiether lilie' 
child’s life is likoiy to be misorablo or not. Iliadu Law forbids raul treats 
with contempt such contracts. The law is quite settled on thk point, it re- 
gards such agreements as against public policy, vide 1 , L. B, 2^ Bonn 008* 




Now I turn to the important issue whether plaintilF has a right to claiiii, 
back the amount. The clefendaniB a-ltimpt to take advantage of the mi lawf ill- 
ness of the agreement -by way of a defeiico to the plaintiff’s claim. It in to bt? 
observed that in the present case '.the marriage being not solemaizcd. tlio illegal 
purpose has not been carried out. Not only tlijit, but tho defeiidants iWHort! 
that the boy Kaiachand refiisecl to .carry it out anti ilicy^ have iried to siib^ 
stantiate their statement by proving a letter written by tlie lioy to tlie defend- 
ant No. 1 cExhibit 66). ■ Had thedllegal purpose been carried imt, the lUOJticy 
paid could not have been recovered back ; nor eoiiUl an action by the clcdend- 
ants have lain to recover the amount promised to thorn in consideration of their 
giving their girl in mariiago. Thus the present case k quite distiogulshablo 
from cases where the illegal purpose Ini-s been caniod out. It may also be 
observed that the plaintiff would not have beem willing to make sindi ii pay- 
ment if the defendants had offered to give their ward m ruaa’rlage to her mm 
without demanding such money. But tlio gi*eedy guardians who want to make 
the marriage of their ward a source of gain to tlieuiselvcs would not give her 
to the plaintiff’s son unless she promises to pay. 

The payment takes place under circumstances practically amounting to 
coercion and the plaintiff has no alternative but to submit to ilio terms dictated 
by them. The Calcutta High Court has in Ram CJuvml Sen v, AtidaUo Sen^ 
(L L. B. 10 CaL, 1054) allowed such a claim, and Tyabji, d., has while refei’niig 
to the Calcutta case at page 665 of I. L. B., 22 Bom. cx|}ressed his opinion that 
payment of money made to a father can be recovered if already paid when the 
marriage is not performed. ' In this case also it is nmiiifost justice that 
defendants should not be allowed to retain the monoj, the justice of tiie claim 
being entirely with the plaintiff* 

On appeal by defendant 1 and cross-appeal by the plaintiiffthe 
" decree ^ was confirmed.,' The following is an extract from the 
appellate Conrt^S' judgment*,— 
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Oa 5tli October 1902 (Exhibit 41), there was '■.executed b j the defendant Mo. 1 
a doeximeat of betrothal, under wMeh it was agreed that the 11 . 160 ©: of defend^ ',; 
ant Mor 1, who is also the daughter of the defendant Ho. 5, should' be giTOa :..ia:,' 
Biarriage to the plaintiff’s son, since deceased. The plaintiff agreed to pa-y 
tlie defendant Ho. 1 Us. 1,800 besides as Daffa, This is practically a 
reward given to the person standing in loco parerdis to the girl for setilfunent 
of the marriage and is iindistinguishable in principle from marriage lirokcrage. 
The Daffa amount is not mentioned in the docuinont oi betrothal. The 
lower Court came to the conclusion that the agreement to pay was 

opposed to public policy. This finding was not challenged by the iipj>elhmt*B 
pleader in either appeal ; bat the case was argued on other points without 
disputing this finding. I agree with the lower Court on the eyidenco that tlic 
agreement in the present case is opposed to public policy. 


I' 


Defendant 1 preferred a second appeal and the plaintiff pre- 
sented cross-objections. 


I'.::; 


D. A. Khare for the appellant (defendant 1):— We contend 
that the agreement between the parties was in the nature of a 
marriage brokerage and was therefore void as opposed to public 
policy. The plaintiff, therefore, cannot recover the sum paid 
under such an agreement ; see section 65 of the Indian Contract 
Act. That section provides for the restitution of any advantage 
received under a contract or agreement in two cases only. The 
; first case is where “an agreement is discovered to be void,” and 
, i the other " where a contract becomes void.” In the present case 
' the contract was void from the beginning. Therefore, the case 
does not fall under the section which applies to agreements 


415, ' 


1909. 




Qumbciiam ■ 


The next question is whether the plaintiff is entitlod to recover 
Baffa money as she might bo proved to have paid to the dofeudant Ho. 1 on 
the ground that the illegal purpose of the agreement was not carried out 
owing to the death of the boy the bridegroom elect, before the celebration of 
the marriage# I think the lower Court correctly decided the point in the 
affirmative following the Oalciitta ruling Ram Qhand Sen v. Andaito SiidX) of 
which Tyabji, J., has expressed his appro'val at:;'p.;M in I . L. B., „22' ' V; 

Bombay. In the Calcutta case the guardian of the girl iial m'MTied her to 
another boy in breach of the agreement; with the plaintiff tlieroby coininitting 
a sort of fraud on the plaintiff. This feature is absent in th.o present case ; 
but still the principle of the ruling applies and the equity is in the plaintiffs 
favour as remarked by the lower Court. 
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'which are not void at the outset on account of some illegality 
known to the parties. We rely on Ba'yMmi v, Lak/mk&md^^K 

3I\ r* BMi for the respondent (pkiiitifl) was not called upon# 

BATCHELon^ J. By an agreement made betw^eeii the parties 
to this suit the plaintiff -promised to pay the sum of Bs. l^^SOO to 
the first defendant as consideration' • for the first defendant's 
promise to marry his niece to the plaintiffs son. But before 
the marriage could take place the plaintiffs, son died of plague. 
Under the agreement^' however, the plaintiff had, before her 
son’s deathj paid to the first defendant a sum which the lower 
Courts have ascertained to be- Bs. 750. The question is whether, 
having regard to the /character.: of , the- agrcciaeut between tlm 
parties, the plaintifi,is..entitled to recover this sum from the first 
defendant. Both the Courts below have decreed the claim, and 
the first defendant now appeals from that decree. 

The only ground upon which the decree is attacked has 
reference to the character of the agreement between the parties, 
It is contended that that agreement, being an agreement by way 
of marriage-brokerage, is void as opposed to public policy, and 
therefore, under section 65 of the Contract Act, uo sum paid 
under it can be recovered. 

In Bholklm v. Ftdehajid^^'^ it was held by a Division Bench 
of this Court that such an agreement as that now in question 
is void as opposed to public policy under section 23 of the 
Contract Act, and this decision is binding upon us, Tliat being 
'SO, it is urged by the Honourable Mr. Kliare that the only 
principle of law on which in India money paid under a void 
agreement can be recovered is, contained in section 65 of the 
Contract Act i and that the language of this section shuts out 
such a claim as this. 

The section provides for the restitution of any advantage 
received under contract or-' agreement in two cases, of which 
'The first is the ease . where: ^^an agreement is discovered to be 
void/^ * It is urged 'that the agreement before us was never 
•' discovered to bewoM, but; was void, db iniUo. That, however, 
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is we thinks precisely the case contemplated by the section^ 
where the word agreement/^ nsed in sharp antithesis to the G 0 i*abohani> 
word contract in. the second branch of the sentence, clearly ytrwiAi* 
denotes an agreement which, being void ah initio^ never reached 
the stage of contract. In this respect section 65 merely preserves 
the distinction between agreement and contract which is. main- 
tained throughout the Aot~e.g.j sections 10^ and 20 to 30— in 
compliance with the interpretation clauses (g) and fli) of sec- 
tion 2. It will be observed, moreover, that the section speaks 
generally of an agreement discovered to be void without express 
■reference to the. cause or origin of the void cbaracte,r, so that 
...such an agreement as this, void by reason of a principle of law,:, 
would not on that account fall outside the scope of the section. 

It is true also that there seems the less jiistiiieation for anj^ 
attempt to circumscribe the wide language of the Act seeing that 
the section purports on its face to substitute one broad, general 
^principal for the numerous and somewhat technical rules, with 
their qualifications, which obtain in English Law on the subject* 

So far, then, the matter seems to be free from complexity. 

But, apart from the observations in Dayahhai v. lahlinmlmt^-'^ 
which scarcely seem to have been necessary to the decision arrived 
at, the use of the word discovered introduces certain difficulties 
..in the a,pplication of the .section to an agreement which is void. .. 
under section 23 by reason of an unlawful consideration or 
object; and we are therefore of opinion that. this appeal should 
be decided on a somewhat d.ifferent ground. 

It will be observed that what section 65 provides for is a suit 
to recover any advantage received by the defendant under the 
agreement or to obtain compensation therefor. But what the 
plaintiff in this suit seeks is the recovery of a definite sum of 
money paid to the defendant. In the. recent case of P. M. md Co. 
v« we have held that a suit for a debt or Ii(|uiilated ' 

^ money demand can still be maintained, as it could formerly 
■ have been maintained under the inieUUtus counts, and we think 
that the present suit should be regarded as a suit for money had ' \ 
and received* Such suits were held to lie wherever the defend** , ■ - ' 
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aat was obliged by the ties of aakiral justice and .■•equity to 
refund the money ; per Lord Mansfield in 3fmes r. Maeferlad^h 
The rule was^ no doubt, subsequently restricted in its operation, 
but in such a ease as this, where no material part of the illegal 
purpose has been carried into effect, the payuieut has always 
been held to be recoverable; SoeKearleyv* fkomBon^'^\ Ilermmi 
V. JeMhier^^\ Wilmi v. SlnignelP-^'^ ami Taj/lor v. Botoers^^K 

The principle of law applied in this view of tlio case is 
recognised and illustrated in section 84 of the Trusts Act, and 
has been adopted by' the Courts in India in numerous cases. 
Reference may, for instance, be made to Unlji Thaker$€f/ v, 
where not only the ornaments and clothes, but also 
the Rs, 700 %f%nymmn paid to the father of the iiifcende*! bride 
were held to be recoverable; and to casid^^, where 

Tyabji, J., expressed the opinion that payments under sueli an 
agreement as this may be recoverd if the marriage has not taken 
place. This was also the view followed by a Division Beach in 
Calcutta in Jogemar CJiahrahaiti v. Paneh Kauri ChakndmttB^^ 
which was approved in liam Ghaml Seu v, Audalio where 

Garth, 0. J., says that in such a case ^^it is manifest justice that 
the defendants should not be alio we i to retain the money. 
We concur in this opinion and on the above grounds we affirm 
the decree of the lower appellate Court and dismiss this appeal 
with costs. The cross-objections are also dismissed with costs. 


Decfm 


a B. E* 




(1) (1760) 2 Buvr. 1005 at p. 1012. 

(2) (1890) 24 Q. B. D, 743, 

(3) (1885) 15 Q. B. B. 561. 

(^) (1881)7Q.B.D, 518. 
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Bojore Mr. Juniice Clmidamncar and 3Ir, Justice 

'■MnELIDHAE. NATHU GUJEATHI (original Plaintiff). AppBi/lant, ■». 

VALTiABEDAS AIUELIDHAE and otheks (oeigisal DiiFisNii’ANTs), 

' Eesfondentsa’^* 

Gmrdims and. Words Act f VlII of 1890) ^ seeiioB 41---GfmT(ii€m-'--Order 
qfdlscliarffc hy llto Court— Llah Hi tj/ of Ulc guardian to sttiK 

made bytlie Courb uii tier' section 41’o£ 
Gnrtidiaiis and Wards Act, 1890, disclnirging a guardian from liubilUy, f:ise 
biter cannot 1)6 exposed to suits in connection witli tlia rtiaiiiigain/ent .o^f 
minor’s property except in tlie case of fraud discovered after the clocdaiutm^ 

: ,:f:v;Secoed Appeal from tlia . decision... of B. C* , KeiiiieiljB tv' 
Distriet Judge of Nasik^. confirming the decree pas-Hji:! Ly 
E, B. Khamgaoakarj S.ti]jardiBatevJiidge 'at 'Yeo!a'.' 'd; ' 

One Klieinciiand (father of defondanis 2 tmd u) was appoint*. ■* 

' .byPlie.' Yourt a .guardian of the' property of a., mliioio iiirmttl.....' 
J-ihagirathi (vvli'o of plaintiK). Bhagirathi died a jiihior iiMViv;':; 
her surviving an iuiaiit daughter and lien' husLand iplnhiLiir). 
The daughter died in 1903^ wucreiipou the plaintiu liceaFoc. 

; entitled to the property as .her heir, .■ 

iimoiig the properties ■which came iinJer Khemebandhs adimh 
liistratioii as guardian w-as a sum of money dc];Ositecl vrith Ih** 
firm of Gfuigarain Cbliabildas (managed by YrdlaMsdas 
Miirlblliar, defondont 1). The firm eoiiiiniurd ere-' iiiiiig interact 
over the amount at per cent, up to lS9o«9dg after 'which iuj 
interest was crcdiied^ Khemdiand allowed the luattei* to rest as 
it wms. 

Ill 190-I;, lilicnichaiid applied to the Court for a clisclmr.'pe 
from the guardianship: it was granted in spite of the plaiiililE-i 
objection. 

Ill 1908^ the plaintiff sued the manager of the firm fbin- 
garam Ghhabildas (defendant 1) and the sons of Khcmchaiid 'who 
^ Second Appeal IS^o, 403 of 1908, 
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died m the meanwhile) (defendaiife 2 niid S)* The |»rEyerH 
were: first, to 'recover the Baiunee cdha:riOiir;t diie at co'm 
interest from the date of last crediting: of interiO''t h;.S"' tlie 
amomit already paid; and, to recover 'r- front 

<le£endanfa 2 and 3, as representing Ivheniehujid;, fur fraud and 
nrgligaice in not properly clea!ing with the sriiru 

The Court of first his taneo htdd that the 0r>t diOiVndiini did 
not owe anything to the estate ; tluit Khemeliaad Ind uot acted 
fcmduhmtly or iiegligr’itiU^ in not recovering the d“ht Mjoiier: 
and that lels estate vnis tl’.erefore not iiahk*« 

On appeal tliis docroo was coniinnod by iho lovrer ftppr/ilato 
Court. Tlio District Judge remarked n-*- 

emmot &ay tkit iraeinckuid did Ills fhiiy* as a j^iinrhaii :^luiu K Hiving 
af.ee i hilled that this 111 riey was lying at cull with ni 'oilprcrt, n ‘Isg a \a*ry 
inach largoi’ sum fiia?! was needed me envront lio uafh" !o liirci 

Tvitliduiwn it and deposited it with some kink, or in g »o I ".omifit/is 

which would have broaglit in income to thi estate, iu-deal efahuvynigit 
to lie without profa fur so many yearf. That i.s wimi n i..au v'ould do 

with Ids own funds, und, accerflinghy, that is vdmt a giv.r.Ilvi jeofT it* do 
with his ward's money. It is not onoingh to say lliit Gatigaivn Galaihld/is 
was a peri'ectly safe fmn and the money coiihi ho uowheio so i iyirg at 

call there. There are other equally safe iin'cstiaenls whlC wfoill Invo 
hronght in a reasonable aiiinm.t of inleis.r'h Ilie nciion of Tm-l. 'Ibi al war. 
therefore negligent, but this dues not givc' ilio yhiinlitf (Viy r’gist < T vli {ignlust 
Kheincknid, because Euemcliami was difchavgo*! !y lie duiut 

and that is a protection to him agaiiibt all sir Is, ercept «m tl u girw.ad cd: 
sul)sec|ueii% discuteivd fraud. Kow, there is no fiaud .-t if-I iec'c ; !a did iioi 
allow this nioiioy to lie in the hands o! OuTigaramfor any ienve.pl t r [ ;ral}i].nit 
xeason | lie made no profit oiit 'of ■ it' to the '' pte|ndice of liis wrr h ■ f ! i-r met is 
not even emssa mgligeniia^ whereby positive loss, easy to be fm'ive.'*]!, has 
... occurred; he has merely incurred a neg.Uive loss. I am cf opiidoii tiam ilmt 
the suit must fail agaiiivst Khemchand alsof ’ 

The plaintiff appealed to the High Court* 

‘ TalImT:iox;th% appellant It is found as a fact that 

y, the action 'of the guardian was negligent : but the lower Court 
y, . _ has held that the order, of discharge by the District Court was 
; a yprotection • to , him against all suits eiscept on the ground of 
j fraud pul)3e<juently . discovered. We .submit the discharge is ■ 
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-operative. only so far, as regards any action tliafc may lae taken 
under the Guardians and Wards Act, 1890, against the gixarclia,ii» 
Bill} it does not take away-, the right of . the minor oil bis Iieir 
' to 'proceed against the guardian by a regular suit to evoioreo nis 
V-, liability under the common law. . \ 

G.\S> 'Eao for defendants Nos. 2 and 3,— The d-iscliarge ..of 
tvhe- guardian protects him 'raid a subsequent suit does not lie* 
.d¥nder c]« (4) of s.4i of the Guardians and Wards .Act;^ 1S90; 

when ;tlie guardian lias delivered property oiniccoiint:x as .reqtureil , 
::.'l:iy the Court, the Court may declare him to be discli.arg-e(l iruiii 
■:,|ds. liabilities-^ regards any fraud ^ which may subsequently 

qbaTis^^ There is no allegation of fraud. 

:to-: ' Eveiiv as -regards negligence the lower Court says tha't that' 
:;::g..iardia.a^s act is not even crassa ncglijentia. The maxim 
gpersenuUs moTUnf emn .applies . and .therefore the heirs ,, 

-:,of^the: guardian, are, not liable.;-, :: ::q,' 

r,5. S'. Fatlmr in reply, - ' ; ..o^. " v o' '. ' O'O','." I o 

CHtxiuVAiTivAB, J, The -lower Courts have rightly, in cur 
opinion, held that the first respondent is not 'answerable to the; - 
;-elaira cdothemippellaat. 


;|.;: ;.Tlxe questionis as, to the. liability- of the seeoBcl and ilie 
';resp.ondeni - Their father had.been.a g'uardiaa- appointed' h 
Court and, when the minor died, the' Court, mads- a -deeia' 


tb:ril 
y 1 1 e 
mti-ori ^ 
^ a-ad -: 

Wards Act were concerned. ,' Under s. 41, cl, (:), n: ilte (lo! rsU 
iaiiH and Whirls Act, when a guardian has dwliveix 4, ony 
propeid'y in bis Ipossessio-ii.. or comroi belonging to ulie or 

accounts as rc€|iiiredby the Court, the Court may doelire lirm to 
be discharged from his liabilities save as regards dmj fuai'ul 
which may ''subsequently be discaveredd’' Such a deel'vmiioii 
has the effect of protecting the guardian from all suits in eon- 
iiection -with the management of the iiiiiiorls property exC'^pt iji 
the case of fraud discovered after the declaration* No siicli 
fraud is found proved in the present case i but it is contvu lol 
for the appellant that the _ declaration actually made by t1m 
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Court saves the gii«artliaii only from nmU concerning liabilities- 
arising iiniler the Guardians and Wards Acfc^ not from those 
ansirig under the coiaraon law. Assuming sucdi a distinction to 
exist between the liabilities under the Act uiiil these uu^ler tlio 
ordinary law, here the complaint that the sf.eorid resi'ifsmbnt 
investe*.! hLs’^rard's money in an iuiprudeiit nniiiner by letting it 
lie an a tleposit without interest vritl. ilie Hr.d respondent. That 
ineans that the second respondent sliel not deal with his w^ar'its 
propertjMn the manner ho was bound to deal with it by the 
provisions of section 27 of the Act, That seeiioii says that a 
guardian of the property of a ward is loumi to deed tlicrewitli 
m carefully as a man of ordinary prudence vrould deal witli it if 
it were h:s ownd^ A loati of pruiiiaiy pi'inletiCQ invests hh 
ixirsmy for interest; and this is what the falher of tine second ami 
third respondents failed to ilu in aspect ol; Ids w'anr.^ momy. 
There can bo no question in this of td:ij liability oiitsirlu tlic Act. 
It arises under the Act ItselA The order of the Coiud. iliscliarg- 
ing the sceo.cj rcs]_ .mdent is truj-eforo a eompioio [‘rolcfctiun to 
hiirq so far as llie present cijiim gocro 

The decree of the Court b-elow latmi, tliereforO; be ccndlnucd 
with eo&H «e^aniie sots Iclug a!lowv«! iu the erue of the tlist 
respondent and the seconsl and ildni respondents, 


Decree ecr/rthCfL 
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Before Mr, Justice Ohandavarkar and Mr, Justice Heaton^ 

EMPEEOE MAYSING BECHAE/- 

Criminal 'Froeedure Code (Aei V of 1898), section PJ9--Tfkil hj Jur^--* 
Trial with the aid of assessors -'Bi^fferenee in the modes of triai'-^ Ace used 

if frejiidiced can Gonijdam-^Fraotice — Procedtcre. 

Tlio accused were tried a jury on charges of murder (sections 109, 
IikIuui PeJial Code), and with the aid of jurors as assessors on charges of rioting, 
grievous hurt and hurt (sections 147, 148, 326 and S23 of the Code) respec- 
tJvely^ 

The Judge charged the jury and asked for tiieir verdict on both, the charges 
in the inaii nor prescribed for jury trials. He agreed with the verdict and 
sentenced the accused to various terms of ioiprisoninent. The accused appealed 
on the grounds that the learned Judge erred in omitting to take the opinion of 
the jurors as eussossors on the second charge and to write a judgment-. 

Held, that the law makes no distinction as to the procedure at the trial 
between a trial by a jury and one with the aid of assessors except as io the 
summing up in the case of the former and the manner in which the verdict in 
the former and the ‘opinions of the assessors in the latter are respectively takem* 
It is at this latter point that there is a departure of ways, and if the accused 
%vho is tried does not intervene at that cniciai point, and got the procedure 
applicable to trials with the aid of assessors enforced, ho cannot Lo heard to 
complain. 

ApfE/IL from convictions and sentences recorded by Dayaram 
Gidmnal^ Sessions Judge of Alimedabad. 

The facts of the case were as follows ; — 

The accused were tried by the Sessions Judge of Ahmeilabad 
with a jury on charges of murder (sections 303, 100^ Indian 
Penal Code), and with the aid of Jurors as assessors on charges 
of roiting, grievous hurt and hurt (sections 147| 14% 326 aiici ' 
823 of the Code) respectively. 

The jury returned a verdict of not guilty as regards some of 
the accused : the Sessions Judge accepted the verdict and acquitted 
them; as regards the remaining accused^ the jury retunied a 
verdict of not guilty on the charge of murder but foimcl them 


^ Orimlnal Appeal No^ 442 of 1908« 
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guilty of rioting and causing grievous liurt. Tlie Judge accepted " 
the verdict and sentenced the accused to various terms of 
imprkoximeiit. 

The accused appealed to the High Courts contending^ mier 
aUaj, that the Sessions Judge was in error in treating the trial 
as though it was a trial by jury on all counts and in treating 
their verdict on all the counts as the verdict of a jury contrary 
to the provisions of section 269 of the Cdminal Procedure Gode^ 
and that the irregularity involved in accepting the verdict at the 
last moment as a verdict of the jury and not as the opinion of 
assessors seriously prejudiced the aeeiisech 

L. A. Shah) for the accused. 

M* B. Chaulal) Government, Pleader^ for the Crown. 

CHiiNEAVAEKiAEj J, — The preliminarj" point urged in this 
appeal is that the trial having been as a matter of fact 
conducted by the Sessions Court as one with the aid of assessors, 
as far as the charges for the offences of which the appellants 
have been convicted are concerned^ the learned Sessions Judge 
has erred in law in that he omitted to take the opinions of the 
jurors as assessors in the loanner required by the Criminal 
Procedure Code and to write a judgment. It may he that^ gis 
Mr, Shah for the appellants states, throughout the trial both the 
Judge and the picadors understood the trial to be one with the 
aid of assessors, for the purposes of the charges abovementioned. 
But, however that be, as a matter of fact, after the learned Judge 
liad charged the jury he asked for their verdict on all the charges 
in the manner required hy the provisions of the Code of Cidminal 
Procedure relating to jury trials. At that moment the appellants^ 
pleader might have intervened and asked tbe Judge to deal 
.with, the trial .as.to the. ,.speo,ifie charges .with . which mama.. 
concerned in this appeal as one by the Court with the aid of 
assessors and to take the opinions of the jurors as assessors in 
the manner provided by the Code, The law makes no distiaction 
^ as to the procedure at the trial between a trial by a jury and 
one with the aid of assessors except as to the summing up in 
the ease of the former and the manner in which the verdict in 
the former and ^ the opinions of the assessors in the latter are 
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respectively taken. It is at tliis latter point that there is a 
departure of wayS; and if .the accused who is tried does not 
intervene at that crucial point, and get the procedure applicable,- 
to trials with the .aid of assessors enforced^ he cannot be heard 
to complain. But that was not done and the Judge was allowed 
to deal with the whole case. as one tried by a jury. Under 
these circumstances it is too late now for the appellants to urge 
successfully that the Judge^s action should be corrected. Wc 
must deal with the appeal as one from the verdict of a jury, to 
which the Full Bench decision in v. Parllmslimi^ 

applies, 

Heaton, J,— I have a few words to add as to the facts of this 
case. The question we have to determine, is a question of fact : 
whether the trial was by a jury or with the aid of assessors* 
We find that the Judge charged the jury on the case as a whole 
and directed them to give a verdict on each of the charges# He 
did not direct them to give a verdict on the charge of murder 
only and to give their opinions as assessors on the minor charges* 
This is the more apparent when we see, as the proceedings 
show, that the Judge had twice to question the jury in order 
that he might obtain from them a specific verdict on charges as 
to which otherwise they would not have given a verdict at all. 
The record also shows that the verdict of the jury was taken on 
each. charge and that as to no , charge at all was Jheir opinion . 
taken as if they were assessors^ Then the Judge accepted' the 
verdict of the jury; He wrote no judgment but merely sentenced 
the accused (the appellants) Tor those oftenees of wdiicli the jury 
had found them guilty. ' That procedure seems to riio to show 
conclusively that the trial was a trial by a jury. 


nm. 


BUvsjnG. 


E. B. 


(1) (1901) 25 Bom. 080 ; 3 Bom. L. E. 278. 
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Before Sir Basil Scotty Ki.p €Inef Justice^ mul Mr. Jnslke BatcJiioTp 
and Mr. Justice IleatfM* 

The HITWAEBHAK COTTOK MILLS Co., LIMITED, .AePLiCLOT, 
BOEABJI DIMSIIAW KAEAKA.‘» 

Indian Ad {II qf 1899), section B (5) (h)--Tr(Misfidmis eom;prked in 
a document— Agreement to lend moneg for hnjprove-mcnif additions and 
rc^mirs and for worhhuj mortgaged mills — Agreement to lend moneg to 
partnership not capahle of specific performance — Breach of the agre&nent 
— Claim for demages — Stmnp duly to ike doeiment. 

The transactions comprised in a document consisiod of a transfer of a 
mortgage secured on a cotton mill and an agreement that the transferee should 
lend money at the requevSt of the transferor to the iiKutoged mill for making 
improvements, additiori.s and repairs and for tlio working of the mill, 

A question having arisen as to what was the proper stamp duty payable on 
the document, 

Ifeld that the document wus only liable to stamp duty as a transfer of 
mortgage and as an agreement, that is, to IIs. 5-S-O in all. 

All agreement to lend money does not create an obligation to pay money 
within danse (5) {b) of section 2 of the Indian Stamp Act (II of 1899)» 

An agreement to lend money to a partnership is not capable cf specific 
performance and it creates no debt although the breach of it may give rise to 
a claim for damages. 

Eefeeekce by E. P. Bari*ow, Cornmissioiierj Nortliem Division, 
under sectiorx 57 [a] of the Indian Stamp Act {II of 1899). 

The terms of the reference were : — 

All instrument, which the parties thereto meant to be a partition deed was 
drawn up on the 29th June 1907 between the Directors of the Alimedabad Fine 
Spinning and Weaving Company, Limited, and the Firm of Sorabjl Dinslnw 
Earaka and Company. 

The Firm of Borabji Dinshaw Karaka and Company entered into an figrecment 
with the Hitwardhak Cotton Mills Company, Limited, on the 6th April 1904 
by which the firm was appointed the Agents of the Company on cortain condi- 
^ tions, 

In pursuance of th^ said agreement the firm from time to time advanced 
, ^^snonej aggregating Bs^ 4,08,085-4*2 to the Company, repaymont of the sum 

'r';., : .-'A;; ^ Bitil Beference Ko. 6 of 1 908* ■ 'b!, ';'‘y ■ 
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being made a first eliargo on the property of the Company. The instnnnoiit 
mentioned in the first para sliows that the greater part of this money was 
borrowed from the Ahmedakid line Spin oing and Weaving Company, Lirnilech 
by Mi% Sorabji Dinshaw Karaka, who was also the Managing Agent Unneof. 
By this instnunent the firm transferred to the. Ahmedabad -Fino Bpirmrog and 
Weaving Compary, Limited^ its interest in the first charge over the property 
of the Hitwardhak Cotton ]\I ills Company, Limited, which had been acqniml 
under the agreemont of April 1904 The fiiiii further hound its3lf to pay to 
the Ahmedabad Fine Spinning and Weaving Company, Limited, one-liaif oi‘ tho 
commission from the flitwardhak Cotton Mills Company, Limited, to wlii'ih it 
was entitled under the aforesaid agreement. In consideration of thus transfer 
of interest the Ahmedahad Fine Spinning and Weaving Company undertook 

(1) to confirm the loan already advanced by the firm to that Company and 

(2) to advance a further loan up to .Rs. 450,000 if required by Mi*. Saral.jJi 
Dinshaw Knraka for additions to or improvements in the inaeliinory or plant 
and building, &c., and (3) to advance such money as working capital as mJgld 
be required by Mr. Sorabji in ilie working of the mill. The instrument emboily- 
iog these conditions which purports to be a deed of partnership bear.s a 
stamp of Rs. 15. The Sub-Registrar of Ahmedabad before wdiom tise dn^cuinont 
■was produced for registration held that the transfer of interest secured by tho 
firm by ■way of first charge over the Hitwardliak Al ill and half eomnnsslou 
came under Article 62 (c) 2 of the first Schedule of the Stamp Act of 18PQ and 
required a stamp of Rs. 6. As regards the advance of up to Es. 4,50,0i)0 ho 
considered that it fell under tlie cleiiiiation of a ]>ond and that the duty leviable 
was that chargeable on a bond under clause 15 of the Sehedule. Being in some 
doubt however as to the correctness of his opinion he referred the question ftir 
decision to the Collector. The Collector then consulted the C0vcrnmijnt Pluad'T 
as to tho amount of the duty icvia1,)lo and the latter has advised that the docu- 
ment should be taken to be a transfer under Aiiicie 62 (c) 2 of the Schedule 
and an agreement as j’egards the three conditions'— 

(1) Transfer of half commission, 

(2) Advance of Rs. 4,50,000, 

(3) Ad%\aiice as w^orking capital made. 

According io his opinion the stamp duty leviable would be Rs. G-S-0 in all, 

The Collector then, holding that since the document ombodics Mirious 
conditions of transfer of interest secured by tho firm and an tintleriaking on 
the part of Ahmedabad Fine Spinning and Weaving Company, Limited, to 
advance money, it should he taken as a transfer under Article 62 (e) 2 and a 
bond under Article 15, as regards the sum of Bs. 4,50,000, referred the question 
for decision to the Commissioner under section 56 of the Btamp Act. 

The Inspector-General of Registration whose opinion has since been taken 
■ 'refers to the decision of the Full Bench of the Madras High Court in Indian 
, Law Report 15 Madras, page 193, and agrees with the Collector except with 
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regard to that part of the bskimiemt I'liicb contains an agroenieiit to advance i 
money for worldng capital. He considers that since tlio amount was not ^ 
ascertainable when the deed was drawn up the duty should be 8 anims only ^ 
uncler” Article 5 (h), Schedule I, the tohd duty leviable l)eing Ih* o 2^250 + 
annas 8, or Es. 

The Comniissioner^s opinion was that tlie Inspector-Gene raFs 
view was apparently correct^ but as the amount of duty involved 
was large and agreements of the nature referred to were not 
unconimooj the present reference was made untler section 57 {a) 
of the Indian Stamp Act (II of 1899) for an authoritative 
decision. ' 

M. I?« Clmlal^ Government Pleader^, appeared for the Govern* 

There was no appearance for the parties. 

ScoTT^ C. J. The transactions comprised in the document 
which is the subject of this reference consist of a transfer of 
mortgage by S. D. Karaka to the Alimedabad Fine Spinning 
and Weaving Company and an agreement mict alia that the com- 
pjany shall lend money at the request of S. D. Karaka for making 
improvements^ additions and repairs to the building and 
machinery of the Hitawardhak Cotton Mills up to an unascer* 
tained though ascertainable amount and also such money as 
may be required for working the said mills. 

It has been argued on behalf of the Revenue Authorities that 
■ the agreement to lend money for repairs and improvements is 
a bond within the meaning of the Indian Stamp Act^ 
section 2 (5) (5). 

By that clause it is provided that bond shall include any 
instrument attested by .a witness and not payable to order or 
bearer whereby a person obliges himself to pay money to 
another. 

in our opinion an agreement to lend money docs not create 
, an obligation to pay money within the meaning of this clause. 
.An agreement to lend money to a partnership is not capable of 

Bpecific^ performance (see SieM v. MoseMal^^^) | and it creates 
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no debt though the breach of it may give rise to a claim for 
damages: see South African Territoiies v. WalUngtoti^^h 

We hold that the document is only liable to duty as a transfer 
of mortgage and as an agreement, i. e., to Rs. 5-8-0 in all, 

OrAcr aecordiagly. 


a. B. It, 


(1) [ISOSj A. C. 309. 


APPELLATE CIVIL. 

JBifore Sir Basil ScoUi KL} Qluef Justice i dud Mr* Justice Balehelor. 

::.TEIM'SAK MAHADEV TiLAK_ (oeigi2?al OFPoisrEH!i? No. 2 % Afplioamt^ 
HABI LELE and anotheb (okioinal Petitiohsb akd, 
Oppokeis-t No. 1), Oppohexts.^' 

Indian Tmsts Act (II of 1882% seetion /Si-^BxemtQr-^Tmslee-^AiMm\^ 
of Court as to adminisiration of property — JBxeciUor continnlug as suek-^ 
Administrat Ion suit* 

Bo long as an executor occupies that position, lie cannot claim tlic advantage.s 
provided for trustees by section 34 of tho ladian Trusts Act (II of 1S82), If 
be feels any doubt as to the manner in which he should administer the estate 
come to his hands, his remedy is to file an adinmistration suit* 

under the extraordinary jurisdiction (section- 622: 

Code, Act XI?- of 1882) against the 
decision of C. A. Kincaid, Divstrict Judge of Poona. 

The facts of the case were .that on-.-,the 25th April 1900, 000, 
Vishnu Mahadev Tilak made a will appointing und'.er it HarayE.a;,, 
Hari Lele and Ganesh -Narayaii TChare- executors and Ids brother 
; Lakshman Maliadev Tilak Anna/,:Tilak. 'rcsid.uaiy',,-lega^t^^^^ 
In the will the property of the testator was valued at Ks, 7,100 
and the directions as to its disposal- were- as -f olio ws ; ■ 

Es. 2,000 for the marriage of -tba testator's;, daughter 

, ^ ^ ^ ApplicatiQii No. of X9oe under Eximordinary JurMictiom 
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EoS. 4^000 to be given to the tcstafcor^s ivifo Yamtmabai. 

Es. 2^000 ornaments. 

;Es. 2,000 casin 


500 to :be given ' to Yariibai— oriiauicnts on her 

person. 

SOO to be given to Soiiiibai.,' | 

300 to be given to Lakslmiaii MaliaJev filias Anna Tilaki 


The testator died on the 2ofcli February 1903 and the saicm 
Narayan Hari Lele obtained probate of the will on the 29fcll 
July 1904* . When the -executor began to axliiiiriisfcer the estateli 
he found difHculty in giving effect to the instnictions in the wiiil. 
He therefore submitted the fVlowiiig points for ad\ice aiiu 
guidance by the District Judge 

. (1) The testator ■had insured his life for Es. 3,500 and the 
life policy was assigned by him to Lis wife Yamuiialmi who. 
after her husband's death, recovered ilie amount of tlie policy. 
This being so, whether Yamunabai sliouhi be paiil lis. 4,000 as , 
directed in the will-over and above tlio amount of the policy,' 
or whether the difterenco in that amount and the amount of the. 
policy, namely, Es. 500 only, 

(2) Es. 800. only .were spent on account of the marriage of;,; 
Varubai, while the will directed that Es. 2,000 should bo spent j 
. for . , that' . purpose, ■ - Therefore, whether she should be ^ paid 1 
Es. 1,200 more. 

(S) In the wiirthc estate was valued at Es. 7,103 while when! 
the probate was ■taken, the value of the property was found to be ‘ 
,Es. 5,104'/ Thus -.the '.estate being not siiffieicut to meet the 
legacies, whether the legatees should bo _ given rateable distribu-,’ 

tion. 

On the. -above points the- Judge expressed his opinion as 
follows 

„(1), Yamuna,bai was entitled to receive Us. 4,000 iiidepend- ' 
•ently of the amount of the life policy which was not mentioned ’ 

given iri the wilh ■ ' 
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(2) Es. 800 only being spent for Varubafs marriage slie was 
not entitled to tlie balance of Es. 1^200, because Es 2^,000 were 
specifiealiy granted for her marriage. 

(3) If the estate had so shrunk that the legacies could not be 
paidj, the legatees must be contented with rateable distribution. 

Further the Judge opined that Trimbak Mahadeo Tilak^ who 
claimed as the undivided heir and brother of the testator, had 
no looun dmiili as a residuary legatee. He was entitled only 
to a rateable distribution of the specific legacy of Ils. 300. All 
the legacies niu.st be satisfied in full before he could claim 
as a residuary legatee. 

Being dissatisfied with the above expression of opinion, 
Trimbak Mahadeo Tilak preferred an appeal and in the alter na** 
tive an application for revision under the extraordinary jurisdic- 
tion, section 622 of the Civil Procedure Code, Act XIV of 1882, 

K. H. Kelkdf (with P. P. Bhide) appeared for the applicant 
Trimbak Mahadev Tilak:— We submit that the Judge had no 
jurisdiction under section 34 of the Indian Trusts Act to move 
in the matter. This contention was raised in the lower Court* 

'Sectioa 34 of the Act applies to trustees and not to executors. 
An executor is not a trustee under the section and so he cannot 
jask for the opinion of the Court. The powers of an executor are 
igiven in section 90 of the Probate and Admini.stration Act and 
^here are similar provi.sions in section 269 of the Indian Succession 
Act. There is a distinction between the office of an executor and 
that of a trustee : see Snell’s Equity, pp. 165 and 169 (12th Edn.). 
An executor can at the most be said to be a constructi\’e trustee. 
But section 34 of the Indian Trusts Act does not apply to construc- 
tive trustees. The term trustee is defined in the Act. See also 
Walker on Executors, p. 808 (3rd Edn.), and Godefroi and Lewin 
on Trusts. These authorities bear out our contention that an exe- 
cutor is not a trustee. The ruling in Iti the Goods of Nundo Lall 
lays down the distinction between an exceutor and a 
trustee. An executor has the widest powers of disposition and 
is not subject to the authority of the Court. He cannot ask the 
opinion of the Court on any point. The legatees can seek redress 
(1) (1896) 23 Oal. 90S. 
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1909 . 
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by briaging a suit la the present ease the execatort opiiiiim 
was in favour of the applicant* Moreover all the parties con- 
earned were not before the Court. Therefore^ the Judge had no 
jurisdiction to express his opinion in the matter* The executor 
becomes a trustee after he has given full effect to the terms of 
the will* See re MaeJcay^^\ 

There was no appearance for the opponents. 

SOOTT, 0. J. : — The executor of one Vishimpant Tilak applied to 
the District Court of Poona for its opinion under section 34 of 
the Indian Trusts Act with regard to the administration of the 
trust property of the testator. 

Some of the parties interested as beneficiaries under tlm will 
were present at the time of the applieatioiu and those parties 
appear to have agreed that the Court should advise the executor 
under section 34 of the Trusts Act. An opinion was accordingly 
expressed by the District Judge upon the points preferred for 
the Court’s opinion by the executor^ but one at least of the bene- 
ficiaries was absent and not consenting. 

One of the parties who had consented to this method of dis- 
posal of the question having found that the opinion of the Court 
was unfavourable to his interests preferred an appeal against that 
opinion, and, in the alternative, has asked this Court to entertain 
his objection as made under the revisional jurisdiction of the 
Court conferred upon it by section 622 of Civil Procedure 
Code, 1882. 

We think that assuming that an opinion was expressed which 
fell within the powers of the Court under section 84, there is no 
appeal from such an opinion. We hold, however, that the case 
presented to the District Judge was not a ease falling under 
section 34 ; for, the executor who asked for the opinion of the 
Court had not become a trustee with regard to any of the pro- 
perty in his hands on behalf of the legatees. His difficulty was 
to decide how much of the property in his hands he should 
allocate for the benefit of each of the persons named as legatees, 
and it is in consequence of his inability to decide that that he 
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..came. to. .the .Court*. It ismo doubt true 'that an exectitoi*^ •when 
he has assented to a legacy .."and. set aside- funds to 'meet it^.. 
becomes a trustee; but^ as observed^ by -Mr* Justice Kekewicli. in 
Im re Maekay^^\ the exactmoment of passage from the character 
o£ executor to that of trustee is difficult to define. 

The applicant in this case had not in our opinion become a 
trustee so as to incur ail the liabilities of a trustee. He was still 
an executor and could as an executor have pleaded liinitation 
against the claims of beneficiaries, and so long* as he occupied 
that position ho could not claim the advantages provided for 
trustees by section 34 of the Indian Trusts Act* His^mnedy; 
if he felt any doubt as to the manner i.n: which .he should 
, administer the estate come to his' hands, was to file an adiidiiis- 
tration suit. 

We hold that the opinion of the District Judge was givcui 
without jurisdiction, and we therefore direct that the^proceediiigs 
'. be set aside* ■ ■ 
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Ffomedings mt mi/k* 


m [1900] 1 Oh. 25 at p. 31* 
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S($-ore Mr. JmtUe CiuuidmMkitr mid Mr, Jmtire fieuton. 

OHUNILAL PEAISHAXKAK (original BEFBK.r>ANT Xo, 2^ Appellaxt, 
t?. SUBAJRAM HAtiIBHAI and orB'iBs (ohioiNzIL ani> 

Defendant No. 1), Respondents.* 

B.HOBILAL YATjABHBAM (oeiuinad Dia^’ENDANT Xo. I)* Appfx,la.ihT, 'ih 
SORAJR AM H A El BH Al Asri;) anothee (obiginad 'Plaixtiffh}; Besponb- 
Bras.f 

Hindu Lmu‘^M(mdagc‘^Ampaform--*Smkma/ 07 m‘--€fmsiTU€tim nf 

Under Hindu Law^ wisere the patetiml or laaternal relation of a girl, wiio is 
giveo in marriage, receive money cousidemtion far it, the suhsiarice of the 


* Second Ai>pea! KoV2SS.,ol 1808. 
t Second Appeal Xo. B9% of 1808^ , 
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traiisaetioE makes it not a gift Imt a 3ale of tlie girl* Tlio money received 
is wliat IS called tbo “ bride-price^* ; that is tbe esseiitial clement of tbe Amm 
form* The fact that the rites prescribe*! lor the B^^akma form ure gone t!i rough 
cannot taka it out of that eategorj, if there was pocaiimry boiudlt to the giver 
of the girl. The taint of the Asura form lies in the gratiilt}* paid to the giver 
■of the bride for his benefits not in any thing, paid to her. , 

It is a piinciple enimciatad by Yijnaneshvara that where* all BmrUk are of 
equal importance and where there is a conflict between two or mure wriiors, the 
Court is free to choose any it likes. 

Second appeals from the decision of Dayaraiii Dis- 

trict Judge of Ahniedabad^ confirming the decree passed by ; 
Ohandulal Mathnradas^ First Class Subordinate Judge at 
Ahmedabad. 

The material facts are set out in the jodgment. 

Qohnlim E* PareMi for the defendants The finding of the 
lower Courts that the form of marriage in which Bai Mani was 
given away was Asura is erroneous* The form of a marriage 
under Hindu LawTs determined by the preliminaries adopted in it. ■ 
Where^ therefore^ the preliminaries adopted appertain in fact to 
the Brahma form of marriage^ the , marriage is to be taken as 
performed in the, Brahma .form^ no matter whether' therm^^^^ 
was paid to the relations of the bride. 

In verse SI, chapter 3 of the Manava Dhanua Shastra^ where 
the essentials of the Asura form of marriage are defined, the 
word fifgpi : {p%<$UhlyaK) means the paternal kindred. In verse 
63 of the Achara Kdnda of Yajnyavalkya which enumerates the ^ 
relatives who are competent to give away a girl in marriage, no 
mention is made of maternal relations. 

In this case, the maternal uncle was appointed guardian of the 
person of the minor girl by the District Court and wms authorised 
to give' the girl in marriage. He. was in the position of a 
stranger or neighbour. If he abused his powers and took money : 
secretly for giving the girl in marriage, that would not affect the 
form of marriage, 

Lallullm. A 8h(^k for the respondents : — ^According to Yajnya- 
valkya the test to determine whether a marriage was in 'the '"'': 
-Asura form or' not. is'- the ■.payment of money— frigCf 

{J$nr$ hm;-Sahskara Mayokha ' Nilkantha 
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describes tbe Asura form .thus ; ' , 

where one maiTies after satisfying' by 
:::aBe:ansmf, (paying) mone^ - 

:;^: ;::;.:vThe.:'Word { jmUhJiayah) in Mann's verse B1 means no, 

doubt paternal relations. Bat it is illusti'ative and not exhaustive. 
Similarly the text of Yajnyavalkya which eiinincrates the 
relatives who are competent to give a girl away in marriage is 
not exhaustive. See also Mulch and v, Bhudhia^^'^. 

As money was taken by the maternal uncle for' giving the girl 
in marriage^ the marriage assumed the Asura form. The core* 
nir)nies gone through may have been pertinent to the Brahma 
form % that did not change the eliaracter of marriage. The test 
is the payment of money. See Vijiafangam v. Lahlman^^'^ ; and 
Ftnkaiaehafpdu v. BangaeJiargtdu^^h 

OhaxbavaekaRj, J. — The facts^ upon which the questions of 
law in the two second appeals turn, are shortly these 

The property in dispute originally belonged to one Dowdatrai 
BecharlaL He made a will on the 9th of October 1889, and died 
ten days later, leaving him surviving two daughters, Ladkore 
and Maui, Umii being a minor, the District Court of Ahmed- 
abad appointed her maternal graiidmotlier Raliaia and her 
malernal uncle Ohiinilal guardians of her person, and the 'Nfmx 
of the Court guardian of her property, under the Guardians 
and Wards Act. By the order of appointment the guardians of 
the person of the minor ’were enjoined not to give fclie girl 
in marriage without the Courtis permission. Subsequently 
Ohimilal applied to the Court for permission to betrotbe the 
girl to one HarprasacL The permission was granted, but some 
disagreement having arisen between Chunilal and Harprasad’s 
grandfather, the former applied to the Court for revocation of 
the order granting the permission. The. Court declined to re- 
voke the order ; nevertheless Chunilal gave the girl in marriage 
to another boy. This wms in violation of ' the Courtis order. 
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Some time after that, Mani lost her hiisbaBcl, and she herself 
died childless on the 22nd of Novemer 1905, ^ 

The respondents Nos* 1 and 2 in Second Appeal No* 252 
brought the suit claiming in their plaint the property in dispute, 
'Which Mani had left at her death, as reversionary heirs of her 
father Dowlatrai. They alleged that under DowlatraFs will tlie 
property had come to Mani but with only a life interest in it; 
and that on her death it descended to them as Dowlatrai's heirs* 

At the trial of the suit the said respondents prayed for 
amendment of the plaint to the effect that Mani had taken an 
absolute estate in the property under her father^s will and that 
on her death they were entitled to it as her heirs. The amcad- 
nient was allowed and evidence led accordingly* 

Both, the Ooiirts below have found upon the evidence that 
Ohunilal gave the girl in marriage by receiving money considera- 
tion for the gift. Upon that fact they have held that the marriage 
was in the Asura form. The result of that finding being that on 
ManBs death her stridhan, in default of her issue, must go to her 
nearest relations on her father^s, not her husband^s side, the 
Courts have given the respondents a decree, holding that they 
are entitled to the property as Maui's heirs* 

The first point of law urged in this Second Appeal (No. 252) 
from that decree is that the amendment of the plaint ought not 
to have been allowed, since it tx'ansformed the nature of the suit 
into one of a character inconsistent with that originally brought^ 
At first the respondents claimed the property as Dowlatrai^s 
heirs ; subsequently they abandoned that position and claimed 
as heirs to his daughter Mani* There is no inconsistency if we 
have regard to the substance of the claim. The respondents 
claimed the property on the strength of Dowlatraf s will The 
Court was asked to construe it and to give the respondents a 
decree tor the property. It was competent for tlieni to abandon 
their first Construction and substitute for it another as the basis 
, ' of their title. 

, It is next contended that the 'finding of the Courts below that 
the marriage of Manx Was-in A sura form is^ erroneous, in law, be- . 
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cause there is no evidence tliat laer maternal tinclai wliQ.,gave:yte^^^ 
in marriage as her guardian,, received- money -as 'consider-' 
ation for it. The question is one of fact and its determination 
must depend on the .evidence of surromiding ■circumstances and 
prohabilities, it* direct evidence of , payment of money is not 
forthcoming. ^ ' 

Then it is urged that, assuming that money was received by 
Chunilal as consideration for the gift of the girl in marriage, 
that fact will not give the marriage an Amm form under the 
Hindu Law, if -the marriagti itself was .solemnised according to 
the rites prescribed for the B ralma toxm y mdi the Court 

must presume in the first instance in' every '.case that the marriage 
was in the latter form. 

The primd faeie presumption no doubt is that every marriage 
under the Hindu Law is according to the Bralma form ; but 
it can be rebutted by evidence* And here, according to the find- 
logs of the Courts below, it.has been rebutted. 

Where the person who gives a girl in marriage receives money 
consideration for it, the substance of the transaction makes it, 
according to Hindu Law, not a gift but a sale of tlie girl. The 
money received is what is called brido-price ; and that is the 
essential element of the Asnra form. The fact that the rites 
prescribed for the Brahm form are gone tlirougb cannot take it 
out of that category, if there was pecuniary benefit to the giver 
of the girl The Hindu law-givers one and ail condemn such 
benefit and the Shastras^ regarding it as an ineradicable sin, 
prescribe no penance for tlm sale of a bride (see the Agni Piiran 
cited inShudra Kamaiakar, page 108 ). 

Whenever, therefore, it is proved, the Courts must hold the 
marriage to have been in the Amra form, however much it 
might be disguised by the adoption of the rites' of the Brakma 
form. That adoption cannot take away the" taint of the lower 
form. 

Under the Hindu law, certain foruis are common to both the 
Bta/ma and the Amira form of marriage. Unless those forms 
are gone - through, the relation of husband and wife is not 
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brought about in either ease and there can be no marriage tie. 
Those forms consist in the invocation before tlii3 sacred fire and 
the seven steps (Saptapadi) taken before tiiat fire by tlie bride- 
groom and the bride jointly. As said in the Madana Parijata 
(page 157, Bibliotheca Indica Series), should not be doubtcfi 
whether the relation of husband and wife is produced in the 
Jmra and other forms of marriage by reason of the absence of 
the saptapadi or seven steps ceremony therein. Even in those 
forms of marriage the observance of that cereiiiony is prescrilied 
by way of cotinuand after acceptance/^ Those steps taken, the 
luarriage tie becomes indissoluble* (The Hindu Law of MjxiTinge 
and Stridhaii by Sir Gooroodass Baoerjee, 2nd Edition, page ; 
Madhavacharyaks Parashara Samhita, Bombay Oriental Series, 
Voi, I, part II, pages 88 and 89). • 

But what distinguishes the one form from the other is thafi, in 
a Bralma marriage it is a gift of the girl pure and simple ; in 
the Asuraj it is the sale of the bride for pecuniary consideration. 
If the sale exists, its effects cannot be undone by the form of a 
gift being gone through. 

It is contended by Mr. Gokuldas for the appellant that the 
true test of the Amra form of marriage is the taking of the 
bride-price by none but the father of the girl, or, in default of 
hio’i, by any of her paternal kindred giving her in marriage. 
In support of this argument the following Sinriti of Manu^^^ is 
relied upon: — 

When (the bridegroom) receives a maiden, after having given 
as much wealth as he can afford, to the kinsmen and to the 
bride herself, according to his own will, that is called the 
rite."' 

The original in this text for kinsmen is Jfml% which, 
Mr. Gokuldas argues, means paternal kindred/^ That no 
doubt is the meaning, according to certain scholiasts^^h So also 
in his gloss on the third verse of Tajnyavalkya in the Chapter on 
/'^Impurity,” where thewoTdJmti occurs, Vijananeshwara in 




U) Sscretl Books of tbe East, YoL XXV, page 81, Section 3U 
P) See the, St. Betersborgb BicUomry under tlie word 
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the Mitaknliara^y explains the word as ujcanlng smmifi gidrajn 
Siijihih'tft and Mmanodahn. 

But the qaestion is wliefchor this text of A![ami uses the word 
Jiuiii as cslifiustivc, eonliiiiii'j the right to receive the I (ride-price 
to paternal relations in tiro absence of the fntiierj or as ilinstni- 
tivo^ extending it to all who liavo the right tt) give the girl in 
inarriago. 

The answer to that question must depend upon whether llio 
duty of giving a girl in marriage devolves in the first insltuice 
upon her father, and in default of him, on any of her paternal 
I’clations only, or extends to all relations, paternal or Hiatonial. 

A text of Yajiiyavalkya® mentions the paternal rohitiuns as 
being charged with the duty. But Naradal^l and Vishnidb 
include the maternal relations also. The former specifically 
mentions the girl’s maternal uncle. Nilakantha in his Sanskara 
Mayukha quotes as authorities both the text of Yajnyiivalkyti 
and of Narada. Madhavaeharja in his Commentary on Parasliara 
Samhita quotes as authority the text of Narada. 

No doubt Vijnaueshwara in the Mifcakshara quote.? only 
Yajnyavalkya’s text and makes no reference either to Narada's 
or Vishnu’s. But no importance attaches to that circumstance. 
The Mitakshara purports to be a. commentary on Yajanyavalkya, 
and Vijaaneshwaraf'’' himself enunciates the pviuciplo that 
where all Smritis are of equal importance, and where there is 
conflict between two or more Smriti writers, we are free to choose 
any wo like. Nilakantha in the Vy vahara Mayukha cites Yajnya- 
valkya’s text that where tlicre is a conflict between two or more 
Smritis that one should be accepted which is conformable to 
equity®. 

The rule of the Hindu Shastras that a girl mu,s6 be given in 
marriage as far as possible and that she cannot give herself 


(1) lifog'lie^s Tliird Edition,, pa.ge 274, 

(2) MamlliFs Hindu Lawj, psge 160, »‘-eclions 03 and 64# 

0} Sacred Books of tlie East, Vol. XSXIIl, part I, page 109# 

(4) Saeretl Books of tlie East, Vol. VII, page 109# 

(iJ) g *, Mcglie’s Edition (3rd) of tlie Mitakslxam, psge 3, 
(6) Mandlik’s Hindu Law, page 5, lines 17 to 20# . . , ' ■ . ■ , 
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unless there is no relation to give' her is fouiideil upon the 
theory that women have no iiidependoiiee* Her oi% 

in his absence, any I’eUition who, as guardian. sta!ulirig in 
the father’s place, has supported aiil protected her <lunng 
her virginliood, is chargo'l with the duty. This is pointed out 
ill the Mitakshara^^h where it is said The gilt is ciijuiiiod 
only in the case of a virgin who has liecn proiectuil by her fatlior 
and others/’’ The word ^Hjthers” being conskuotl ijmitiMi 
generis with ilie V7ord ^-father '’—a coastruetioii of vrliieli sove* 

.Tal illnstraiions are to bo found in the writings of the Nilandha- 
karas or ComiJieritator.s on Hindu Law— tlic passage weans tliatj, 
wdierc there i.s no father, the duty of giving a girl in a marriage 
devolves on a relation of hers who stawh^ in !iis place as her 
legal guardian and has as such protected her. 

If, then, the Smritis of Narada and o! Vishnu are as aulhorb 
tative as the Smriti of Yajujcivalkya, the maternal relations of a 
girl are among the kindred whoso duty it is to give her in mar- 
riage* And the text of Mami, on which Mr. Gokuldas strongly 
relies, must bo con .trued being doseriptlve, not cmunorativio 

according to the canon of interpret itioti in Hindu Law, 
known as n^ajja or sa.dj'da tint a rule, 

which in terms applies to one individual, who is a member of a 
class composed of many persons, all posses diig the same property , 
or attribute, must be heklto apply not only to that i'.idiviflual but 
also to all the other members of the same class in matters relating 
to that property, bocaum all of them stand in respect of it oii 
the same fooiingl^l ’h 

An instance of the application of this ruio of interpretation is 
to be found in the portions of the Mitakshara and of the 
Vyavahara Hayiikba which deal with partition.. Thcro Yyiia*-' ■ ^ 
neshwara and Nilakantha respectively refer to a'iext of Mann, 
which says that if at a partition in a joint consisting 

of two or more brothers, the elder or eldest deceive the younger 

(1) Moglio^s TlilYcl Edition, pago 265* 

, Moglie’s SrU Edition, page 637* The nik is cpiotod there as 

tJslmms's* In theTim.MittQdayait BandhjayaaVs, page 25; Slmstri ’ 

Oholap 0. Edition.,, '■ 
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brother or brothers by concealing any part of the joint wea1tl\» 
he (the elder or eldest) shall be punished by the king and 
deprived of his share. Vijnaneshwara explains that though 
Mann mentions only the elder brother, the text applies to the 
younger equally, if the latter be guilty of similar fraud. Nila- 
kantha too says the same, 

IFj tlionj the maternal relations of a girl arediko the paternal 
relations in the category of those charged with the duty of 
giving her in marriage, what Manu says in the text relied upon 
by Mr. Gokiildas about the paternal relations must apply to the 
jimtcrnal relations also on the rule of interpretation just men- 
tioned. The receipt of bride-price is no doubt condemned by 
Mann as a sin : but lie allows as lawful a marriage in wTiich such 
receipt outers as consideration for the sale of the girl ; and it 
is difficult to understand v/hy the marriage should be Asum^ if 
the girl happens to be given by one of her paternal relations by 
receiving a gratuity, whereas it should not be that if the party 
giving her and receiving the gratuity happens to be one of her 
maternal relations. 

In the present case Oliiinilal (defendant No. 2), who gave Maui 
in marriage, was her materral uncle ; and a maternal uncle is men** 
tioned among the guardians competent to give a girl in marriage. 
Besides, hj reason of iluit relationship ho w'as at the time of 
the marriogo the legal guar<lian of her person duly appointed 
by a Court of La^y. He supplied to her the place of her father. 
It is true that his power to give her in marriage was subject to 
the condition of the Coiirtbs consent ; and ho infringed it. But 
that circumstance cannot affect the question as to the form 
of marriage, if he was, according to law, her relation and 
guardian, and as such ivas competent to receive the bride-price 
and give the inarri‘-ige the Amm form. 

,, Wo arc not to bo iinclerstood as deciding that the conclusion 
above stated would apply to the marriage of a girl who has 
been sold in marriage by a person who was neither her paternal 
nor maternal relation, xiccording to the Shastras,^,the giving of 
a girl in marriage is a pious act, and even a person who is in no 
way related to her may so give her, if she has no relations, or, if 
there being relations, they are unwilling to discharge that duty# 
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111 Madan H.ataa, Skandha in tlie Xiiiiaya Sinclhu (page 

245, Jaaiia, SagaivHditioB) , it is said tlmfc proper (fora 

,inaB) to, gi?e in marriage -aecording to tlie (prescribed) religious 
rites, the mm.aiTied daughter 'of aB.oU^ person; even if she is 
not of ihe same ffoira as himself/ after muking her his own 
(daughter) and by (presenting) her (with ornaments) of gold/”' 
Such a casoj -when it arises, will have to be iletorinhied on its own 
merits. 

Easily, it .-.mains to n,oticc Mr. Gokiildas^s argmme,i,ifc ■ thafe' 
Manias marriage should not be held to have lieeii in ' the. 'il.s'i«fa''. 
form; because, there ,is no evidence aiid no finding'' that., ilani'. 
received any money for herself as. bride from .' the ■ bride-grooin'' 
'before marriage, whereas the test of - Mann, -wliicli defines that 
form, requires that payment of money as consideration for the 
gift of , the girh in ■marriage '.'shall be' -not only toiler relations 
(jmii) giving her but it must be also to the girl But, as 
Nilakantha points out in his Sanskara Mayiikhafil on the 
. authority of another text of Mann, the , taint of the dinm- imm.. 
lies in the gratuity paid to the giver of the bride 'for his . beiiefiti^' 
not in anything, paid to- her f and it. is the taiiife.. 'wdiieh 
determines the form* 

On^these gimiKls- the.-'-d-eci^^^^ .of the "Court below' iiiiist .be' 

confirmed with costs* 

Decree conjlruett 

0) [Saniskara Mayykba: Amiiniparkur^s 

Edition, page 45.3 
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APPELLATE CIVIL. 


Before Mr, Justice Chmidmarhar and Mr, Justice Jleaion, 

PITESHOTTAM IIAB.GOYAN PAEEKII (okigihal PexIthtifp, Applicant), 
Appellant, HAEBHAMJI AMAESANGJI THAKAR and orniius 
(oiiiGiNAL Defendants, Opponents), Eespondents.'^ 

Gujrat TaluMars Ad {Bombay Act VI of ISSS^ as auj-ridedlijAct llof 
1905), section 0 If -^Decree — Uxeentton against TahilcdaBs Estate — Cojisent 
of the TaiuMari Settlement 0/Jtcer — Civil Procedure Code (Act 2511^ of 
188^, sections 

Ill execution o£ a money decree agains!; a talukdar several villages belonging 
to him wore attache 1 1 and the darkhast was sent to the Taiiikdari Settlement 
Officer (who comhinod in himself the functions of Collector and Taliilulari 
Sottlernont Officer for tiic purpose of execution of decreevS agaiuvst or in rcs[)ect; 
of talukdari lands) to be dealt with under sections 320—325 of the Civil 
Procedure Code, 18S2. That Officer’- acting under the sections framed a scliomc 
of management and placed the decree-holder in possession of ono of the villages 
for a given numher of years* All this was done after the death of tlie original 
judgment-debtor and after the amendment of section 31 of the Gujrat 
Taiukdars* Act, 1888, was imide in 1905, but in ignorance of the amendment. 
The Talukdari Bettloiuciit Officer then took up the position tliat -what he had 


Fii’st Appeal Xo. 97 of lOOS, 

f Gujarat Talukdurs’ Act (Bombay Act VI of 1888), section 31 runs as follows 
ll'lic section originally stood thus : — 

“ Xo incumbranco on a talnkdar’s estate, or on any portion thereof, made by 
the talukdar after this Act comes into force, shall be valid aS to any time beyond 
such feal^kcldr's natural life, unless such incumbrance is niado with the previous 
WTltt^'U consent of the Talukdari Settlement Officer, cr of sumo other officer 
appointed by the Governor in Coiuieil in this behalf.’’ 

To this wxre added the following words by the Gujrat Talukdars’ Amendment 
Act, 1905 (Bombay Act II of 1905) i— 

And after the death of a talukdar no proceeding for the attachment, sale 
or delivery of, or any other process af ecting the possession or ommorsbip of, a 
talukdar^s estate, or any portion thereof, iu execution of any decree obtained 
against such talukdar or his legal representative, except a decree obtained in 
respect of an ineiimbrance made with such consent as aforesaid, or made before 
thIS' Act comes kfeo foreej shdl be instituted or continued except with the like' 
consent/* 
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clone was clone by liim under tbo Civil Proeodarc Ctale, 1 B 52 ; and tlini a.; lie 
liad nol] given liia 'vvrittca consent to tlie arrangerr.eiit ,a:^ providtil Jjav ilie.,, 
amended section SI5 the tlarkhasfc preferred by Iho deerec-Imklcr skn'iiH Lc 
disposed oL 

Per CiLiKDAVAMiaSi Ji—If a person imlding a cerhun oT;:Cj is oivipovecsed 
by law in virtue of that office to giro previous consent in vniimg to certain 
proceedings or acts as a condition precedent to tlieir Icguliiy urvurd?!;', '^*1 
the person as a matter of fact gives such consent? it crmnoi} he tin:; less ii 
d consent previously given in writing, nierely becanso at Ur? iinio of giving it 
lie happened to ho unaware oi the law empovrcrlng him to e nn’eni, on bo*njg 
; aware of it, ho thought he oonseuiing in virtue of another offiicc which 
he held. His ignorance of the law giving him the power cannot make t.lie 
consent not a consent and is no legalground, or' excuse for 'wiilidrawing it after 
he has once given it. 

'/’Where .a certain 'act requires the caiiciirrenee of an ufflcial pomoiij tlicrc L 
'a/presiniiptioii in favour of its due execution 011 the groriinl of the h'fgal ijjaxim 
omnM pXBsimiuniiir rite et sohnmkr enseticki -.-thne^^ probe iMr in mnirnrinnu 
' In such, cveiytliing to ho rightly and <11113’ performed 

until the contraiy is sliowun’* That prosnmption can be rebutted by in'Qui 
that certain forms required by law rvere not complied with. 

Where the t-wo O'ffiees are co'mb'med. in one rai’l the same ])C3rsoii grounds 
of public convenience or expediency, liis. notion must be referred to the exercise 
of his discretionary powers under both the capacities 1! it can be scrreferreci. - v 

.■Section 31 of the Gnjrat- Tahikdars’ Act '(.Bombay Act VI of 1S8S) requires 
that there must he (1) consent, (S) it must bo previous, and QV) it must be 
in writing. If these conditions are Tnlhlled tho recjuiroments of the {^cetion 
are complied with. Ho particular form is requisite. 

Appeal from the decision of Ghiinaulal Lalluhhai^ Hirst Clas-J 
Subordinate J udge at Alimedabad. 

Proceedings in cxceution. 

The jolaintrlf obtained a money decree for Ihs, 5,007 against 
the original defendants (represented by the Iieirs the respond- 
ents) on the 28 til September 1891. 

In execution of this decree? several villages belonging to the 
respondents were attached j and the Court sent the darkhast 
to the Collector to be dealt with under sections 320 — 825 of tlie 
Civil Procedure Code ;{ Act XIV'. of 1882). Tho Collector trails- ; 
, ferred this decree to the Talukdari Settlement Ofliceiq who was 
. competent to deal with it. for the purpose of execution of decrees . 

. against or in respect oi talukdari lands, ■ ^ ' a , ' , ' ■ - 
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The Talukdari Settlement} Officer next framed a scheme where- IW. 
by it was arranged that the plaintiff should be put in possession ruKsaowAx 
of one of the attached villages and allowed to enjoy the income 
of that village for seven years in satisfactiou of the decree and 
that the other villages slioiild be released from attachment. The 
plaintiff assented to the scheme and the Taliikdari Settlement 
Oilicer, acting upon it^ wrote to the De-pury Manager Ov letter, 
iieionning liijn of the scheme and asking him to put the plaintiff 
in possession of the village. The Talukdari Settlement Officer 
also recorded an order to that efroct and sent it to tlic Court which 
passed the decree. 

v Tn 1905^ section 31 of the GujratvTalakdars^ Act (Bombay 
Act VI of 18SS) v/as amended. . The schemo was made by the 
Talukdari Seit'ement Ofilcer and the village \Yas delivered to 
the plaiiitiffi after the death of the original judgment-debtor and 
after the section was amended but in ignorance of the amend-* 
mieiit. '■ 

Siibser|iieiii]yj> on the 12t.h November.;.T907, Uio Talukdari 
Settlement Officer reported to , the Collector of Ahraedabad that 
the plaiutiff^s clarkhast could not be proceeded widi under 
section 31 of Bombay Act VI of 1S8S as amended by Bombay 
Act II of 1905. This was sent by the Golloctor to the Civil 
Court. 

The Court aslvod the Talukdari Settlement Officer, on the 
plaintiffs application, to slio.w cause ^ w,Iiy the actions taken ijy 
Mm from time to time should not be' conskned into his consent 
as required l.y the amended section, 31 of the Ghijrat Taliikclars^ 

Act (Bombay Act VI of 18S8).;, ’ i’ 

The Talukdari Sstilement Officer replied as follows 

*^Th3 consent coat dmpla ted in section 31 of the Amenied Talukdari Act 
was iKWcr given nor was it iiitended to be given for the continnanco of tlio -■ ' 

execution procoelings as stated. by the plaintiff, and tbe preparation of a sdieiiia 
imdor section 323 of tho Civil Prosednro Code does not iniplj tho grant of siieli • •■A 

conseatwlikdi-can oaij be given m The steps shown bjT tho plaintiff k 

in hh petition as taken by this office la connection with the execution proceed- 
ings are under the Civil Procedure Code. There has been no action taken by , , _ „■ 

this office which would show that such a previous written consant as contem- , ,, , ^ 

plated by section 3i o! the amended Talukdari Act was ever given or intended / '■ ' ' 

.tobegiven/' , ■ . ■ 
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The Court agreed with the contentions of the Taluhtlari 
Sett enjent Officer and ordered the darkbast to be disposed of 

■■■ ofi'.tlio ix41owing;g^^^^ j— « 

It IS wged that the Takktlari Settlement Officer shoaUl be held to hare -iven 
consent for the continuance of the execution proccedIn-fP mpiiml I,y «,.<■! ion ‘ii 

o the amem led Talakdari Act. Under section 3^3 of the Oivil IVoeuln.. < V„h, th. 
txecntmn of the decrees is transferred to the CoUoctor and not to the Taluk, hri 
Settlement Officer, and the Collector executes th«n or gets then. ' 

^.longh his subordinates, and so the Tahikdari ffitUement Offirer is not w. on,, hi 
say ng that he adopted the steps ahore said mjder the Civil Procedure Code in 
execution of the dcei-co and not under the amended Talnkd.iri Act. It Ik eh a* ham 
section 31 cf the Act that the consent should be in vvidting and slimill not le 
presumed from the conduct of the Talnkdari Settlement Oflieeib or from c'.rtain 
adopted by him in esoentiug the decree. No consideration is re,;inircd for ™eh 
consent, and the Talukdan Settlamenb Officer cannot bo said to have givc-n oonvont 
more y because t ie_ applicant withdreiv tv,-o darkhasts under the kabuLa'n'ffie t 
Hur to the laluMan settlement Officer. The Talukdari Settlement Offiei states that 3 
he consent eontemplatffi in section 31 of the Amended Tahikdari Ac in, . 

8ivennorwas itxntend.d tobe given forcontimianco of the exccatiou .rovea ^ 

audth«eis notiiing to show that the Talukdari hettlnineut Officer iw expiva; 
consent for coatmaance of the execution proceeding. ^ 


The plaintiff appealed to the High Court. 


T B, for the appellant contended that the Talukdari 
Settlement had given his consent as required W the 

Ti , . i'i (Ifcnitey Alt 

.1 0 , Iho schenio, the pullin.; of tho 

ofooeof a.o villasoo ottaM, ami U> 

ooamm.cat.on thereof to the Civil Ooori are acts which clearlv 
Bhowthot hecomeolof the Tahkdari Settlement OlBeet nw 
given to the an'migement in every sense of tho term The 
consent might indeed have been given in ignorance rf II,; 
amendment m section 31 , but ignorance of law is no eacnso. 

I s, dial for fte respondent No. l.-There is no consent here 
of the TaluMan Settlement Oaoer as regnired by section 81 of 
the &„,r.i ralnkdar»’ Act, 1883. The consent shonH be express 
made previoiMy and in writing. All that the Talnfedari &lt e! 
ment Officer to dime has been don. by him m his capacity L 

Mkctor under seetas 880-324 of the Civil Procedure Code 
188.. The Kh^e framed was under section 82S of the Code. ' 
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The provisions of section 31 of the Gujrat Talnkdars' Act, 1888^' 
should be strictly construed in favour of .the judgment^debtor. 
When an officer holds two capacities as in this case, and he has 
to do an act to validate a proceeding, that act, before it can 
be construed to have a certain effect, must be shown to have 
been done with iiitent to procure that effect. 

Mehta^ for respondents Nos. 2 — 6. 

Chakbavarkae, J.:-~The appellant, having obtained a money 
decree against a Talnkdar, who is now deceased and is represented 
by the respondents, presented a darhhmt for its execution. 
Several villages, belonging to the Talukdar, were attached and 
the Court sent the darhlimt to the Collector to be dealt with 
micler sections B20 to 325 of the Code of Civil Procedure of 
1882, then in force. The Coliector in his turn transferred the 
dtifhlmd to the Talukdari Settlement Officer, the reason for that 
being that the latter combined in himself, according to a rule 
having the force of law, the functions of Collector and Talukdari 
Settlement Officer for the purpose of execution of decrees against 
or in respect of iahMari lands. That Officer, acting under the 
sections in question, framed a scheme, whereby it was arranged 
that the appellant should be put in possession of one of the 
attached villages and allowed to enjoy the income of that 
village for seven years in satisfaction of the decree and that the 
other villages should be released from attachment. The appel- 
lant assented to the scheme, and the Talukdari Settlement Officer, 
acting upon it, wrote to the Deputy Manager a letter (Exhibit 
54), informing him of the scheme and asking him to put the 
appellant in possession of the village. At the same time the'' 
Talukdari Settlement Officer recorded an order and sent it to „ 
the Court which had passed the money decree. That order 
(see Exhibit 22) is as follows 

Tha Kabxilayat, given By the plaintiff to accept in FnlacBut the income o! 
Karsanpiira for 7 years in satisfaction of his Barkhast No, 614 — 1899 and 
552—1899 is put in the case ; order is given to the Deputy Manasfer to carry 
it out accord iiighn This darkhast is to be' entered in the list of Tapti Vabivat 
(management of attached estates) under section 323, Civil Procedure Code, 
and order is given to send its account every year and therefore this darkhaat is 
taken out of the list of cases under inquiry and entered in the list of attached 
estates,’* ■ 
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The seheme was made, the order was passed and rlelivery of 
possession of the village was given to the appellant after the 
j Ilf I giiie lit- debtor had died and after tlie aineiidment of section 
31 of the Talukdars* Act had come into force. 

[His Lordship then read section SI oi: the Taliikdars^ Act and 
contitmed : — ] 

It appears that the Talukdari Settlement Officer was not aware 
of the latter portion of section 31 when he settled the scheme, 
passed his order, and put the appelhiiit in possession o£ the 
village. Accordingly, the Court was requested to dispose of the 
clarhhmi} by holding that the appellant could not retain possession 
of the village under the scheme. 

The lower Court hm allowed the Tdlukdari Settlement Officer's 
objection to the iaMmt on the ground that there was no previous 
consent in writing of his such as is required by the last part of ^ 
section 31 of the Tdlukdari Act, 

The Talukdari Settlement Officer^s contention in the Court 
below was that he had never given any such consent as the 
section required, because all he had said and done had been not 
under that section but under section 323 of the Code of Civil 
Procedure. 

I am unable to accept this contention. All that section SI 
required was his previous consent in wuiting. That there was 
such consent is clear from Exhibit 5 and the Officer's order 
quoted above. It may be that the Talukdari Settlement Officer 
was not aware of the amendment of section 31 and so had not 
the remotest consciousness that he was acting in conformity 
with it when he settled the scheme and allowed the appellant to 
be put in possession of the village.. But if 'a person, holding a 
certain office, is empowered by law in virtue of that office to 
give previous consent in writing to certain proceedings or acts 
as a condition precedent to their legality or validity, and the 
person as a matter -of fact gives such consent, it'^ cannot be the 
less a consent previously given in writing, merely because at the 
"'■'time of giving 'it he' happened to be unaware of the law em- 
r powering him toreohsent, or, being aware of it, he thought he was 
consentingin virtue' of another office ■which he held#' His igno- 
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ranee of the law giving him the power cannot make the consent 
not a consent and is no legal ground or excuse for withdrawing 
it after he has ooce given it* As was said by Lord Ellenboroiighj 
0. in’ -Bilhie v. Every man must be taken 

to be cognisant of the law ; otherwise there is no saying to 
what extent the excuse of ignorance might not be carried. It 
would be urged in almost every case/^ As for the plea that the 
consent was given by the Talukdari Settlement Officer, not under 
section 31 of the Talukdars^ Act but under section 32B of the 
Code, it is answered by the rule of law that where a certain act 
requires the concurrence of an official person, there is a presump- 
tion in favour of its due execution on the ground of the legal 
md,x\m omnia pmmmmittir rite et mlmniUr erne acta donee pro* 
hetur in eontraTmm, In such cases, everything is presumed to 
be rightly and duly performed until the contrary is shown.’* 
That presumption can indeed be rebutted by proof that certain 
forms required by law were not complied with. Here no form 
is prescribed by law. All that is urged is that the Talukdari 
Settlement Officer did not know of the law^embodied in section 
•31 of the Talukdars’ Act when he gave his consent to the scheme. 
We are, therefore, brought back to the plea of ignorance of law, 
which, as I have said, is no excuse. 

It is to be remarked that the powers under section 323 of the 
Code of Civil Procedure conferred on the Collector and those 
conferred on the Tdlukddri Settlement Officer by section 31 of 
the f alukdari Act are both enabling or discretionary and are not 
necessarily of a mutually contradictory character. Where the 
two offices are combined in one and the same person on ground.^ 
of public convenience or expediency, ^his action must be referred 
to the exercise of his discretionary powers under both sections, 
if it can be so referred. It is not that in respect of one office the 
action was without, and in respect , of the other it was with 
"jurisdiction. 

y.' If he had the discretionary jurisdiction as to the action in both 
capacities, the law will refer it to both of them and then the 
^ question is reduced simply to tliis-~hadbe given previous consent 
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in writing aH-fnquireil by neeiioriSl of tbe Taltik4Arh^ Acsi? That ' 
snetloa pmseiibcn no parfcienlar form for fclie coiiheiit. All it to 
quires is that there must be (1) eoaseat, (2) fluAt it must he proviotis, 
iiml (fl) that it must be ia writing. It is not elispritei 1 liofore ns that 
these three conditions are satisfied by Exhibit 54> iunl 'Exhibit 1*2* 
Ah to thci first of these eoriclitions^ all we liave to see is that the 
person who the consent oeeopied at the time - the office of 
Takikdiiri Settlement .Officer and that ho acted deliberately in 
the matter of the scheme and gave his sanction to it freely^ 
because consent is an act of recisoii, accompanied with clelibcra^ 
tion, the mind weighing, as in a balance, the good and ' evil on 
each sidcj^^ that is, it nnivst not be due to frauds or nndiie infin- 
enee. (Story’s Ecinity Jurisprudence, 2ncl edn., section 222)* 
The T^lukd^ri . Settlement Officer is shown hj the evidence 
to have given his sanction to the scheme after fully considering 
the circumstances of the case. The argument that such consi- ‘ 
deration was bestowed by him on the >scheme in liis capacity as 
Collector ignores the fact that though he held two offices it was 
one mind -which considered the scheme before consenting to it* 
And that consent was embodied in writing in Exhibit 54, the 
letter he wrote to his Deputy, asking him to give delivery of 
possession to the decree-holder, and in the order, forming part of 
Exhibit 22, sent to the Court with'the darlckisL Both these were 
..siq -r' writing before delivery of possession to the decree-holder. 

On these grounds, in my opinion, the decree appealed from 
must be reversed and the darMiad should be allowed to continue. 
The appellant must have the co>sts both in this Court and the 
Court below from the respondent No- 1 who is to bear liis own* 

“Heatoh, J.— By Bombay Act II of 1905, section 81 of Bombay 
Act VI of 1888 was so amended that thereafter no proceeding 
for the attachment, sale or delivery of, or any other process aSectiog 
' ' ■ ' , the possession or ownership of, a Talukddri estate, or any portion 

thereof in execution of a decree could be instituted or continued 
^ ^ without the previous written consent of the T4Iukd4ri Settlement 
- ■' Officer. ' 

;; , " ' The decree-holder in, these proceedings had several unekecuted 

' decrees against a-T^lukdar of which applications for execution, 
were pending* ',;Ih the ^.proceedings on one of these applications 
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an order was made for selling the estate of the Tdlnkddr or a 
portion thereof and the proceedings were sent to the Collector 
under section 320, Civil Procedure Code. It fell to the Taluk- 
difxi Settlement Officer,- who in certain cases is the Collector fox 
execution purposes, to deal with the matter. He entered into an 
arrangement with the decree-holder by which a scheme was made 
as permitted by section 323, Civil Procedure Code, under which 
the decree-holder was to have possession of one TdlukdSri village 
for seven years in discharge of his decrees* Meantime two out 
of four applications for execution were to be withdrawn, and the 
remaining two, kept pending. The, negotiations had begun 
before the amendment of section 31 came into force ; but the 
scheme was finally arranged, accepted and given effect to after 
the amendment. The question is whether the execution pro- 
ceedings were continued with the previous written consent of the 
Tdlukddri Settlement Officer as required by section 81 of the 
Act. I think they were. The Tdlukditri Settlement Officer 
undoubtedly did consent to the continuance ; that is plain from 
the letters he sent to the Court. It is equally plain that the 
consent was in writing and that it was previous to the delivery 
of possession to the decree-holder. The only argument of any 
importance against holding the previous" written consent to be of 
the kind contemplated by section 31, is that it was not given for 
the purpose of section 31 and was given in ignorance of or 
without regard to the provisions of that section and merely in 
pursuance of execution proceedings which the Talukdd^ri Settle- 
ment Officer was bound to conduct, I do not think that after 
the amendment of section. 31 he was bound to conduct them. It 
was open, to him to refuse to consent to their continuance and to 
refer them back to the Court. I also do not think the evidence 
establishevS the contention of ignorance or that the consent was 
not given for the purpose of section 31* The TalukdM Settle-- 
inenfc Officer of the time was not examined as a' witness and there 
is no direct evidence on the matter. 'We are left, to conjecture 
and I do not think the eireiimstances justify the conjecture urged 
by the respondent. Therefore I concur in the order proposed. 

‘ ■ Decree repersed. " ■ 


Piteshowam 

Harbhamji. 
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: Mefwe Mr* Justiee Cffmmdamrhar (^nd Mr. Justice Heaton* 

' BSIM ACH ARY A. bin YENK APPACH ARY A (obigikal PLAiKTiFr), 

ApFELL&NT;tj.'RAMxiGHABYA' bin BHIMAOHARYA (oaiaiNAL IteliN 

ant), RESrONBENT * 

Mindu laAV — MitaJeshara — Stridhan — Bmeession-^ Competition between hm* 

hand and step-son. 

Under tlie Aiitaksliara school of Hindu law, when a inarried Hindu woman 
dies, leaving no issue, her husband is entitled to succeed to her strtdhan in 
preference to her husband s son by another wife^ 

Second appeal from the decision of Vishvanath V. Wagli; 
'First Class Sabordinate Judg€.:with appellate powers at Bijapiir, 
confirming the decree passed by D» A. Idgnnji, Subordinate 
J udge at Bagalkot. 

The property in dispute belonged originally to one Krista** 
charjra, who died on the 14th December 1902 leaving him 
surviving a daughter Eagawa by name. Bagawa was married to 
Eamachary a (defendant No. 1). Ramacharya had a son by his 
first wife : he was Bhimacharya (the plaintifih. 

Bagawa died on the 25tb December 1902. At her deaths the 
plaintiff (her step-son) claimed that he “was entitled to succeed to 
the Stfidhan of Bagawa which he inherited from Kristacharya* 

His claim was resisted by Ramacharyaj father of plaintiff and v 
husband of Bagawa. j 

The Subordinate Judge decided the suit in the defendants* .'I 
favourontheMlowinggroundst— 

AssUBiiiig that fclie pro^jerty is Bagawa^s Stridban, the question h wlietlitr, 
on her death without issue her next heir is her husband or the son of her hus* 

, baud by another wife, ' v 

The material tests of the Mitakshara. are .those- given in ohaptoi* 2, section XI, 
v's'p^ita 8, 9,, 11. 

9. If a woman die without issue, that is leaving no progeny ; in other words 
having no daughter nor daughter’s daughter nor daughter's son, nor son, nor 
son, the woman’s property as above described shall be taken by* her 
kinsmen, namely, her husband and the rest as will be (forthwith) explained.'^ , 

Second Appeal No, 569 of 
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TI 10 riglits of tlie progeny are sliowa in Mann IX, 192 « all tiierin© brothers 
slionid divide tlie laateriial estate equally and so should sisters by the same 
laothers.** The ©oiiimeiitary ©ipressiy states -‘‘^The whole blood is mentioned 
to oxeiade the half-blood. But, tlioagli springing from a different mother, the 
daughter of a rival wife, being superior by class shall take the property of a 
childless woman wdio belongs to an inferior tribe. On a failure of the step- 
daughter her issue shall succeed*’'’ 

Then comes a citation of Maim, chapter IX, 198* ^‘Step-children are not 
reeogniaed by the Mitaksliara as entitled, except in the single case, which has 
now become impossible, where the woman who has left the property was the 
wife of an inferior chiss” (e/. Mayne, Para, section 670, 6th edition). 

The step-son may come after the husband by reason of placitum 11 (Mit. 
chapter II, section XI)* 

“ And of a woman dying without issue as before stated and who had become a 
wife by any of tiie four modes denominated Bmhma, etc.-— the* (whole) property 
as before describod, belongs in the first place to her husband* On failure of 
him '.it' goes . to ^ his . nearest. ki.Bsinaii (Sapindas) alive by funeral oblations. 

It is thus clear that according to the Mitakshara in the case of woman 
^ dying: 'Without issue as before stated when the marriage is in the Brahma form 
as in the present case, her property belongs to her husband in the first place.*’ 

The Sniriti Ohandri|ca expressly lays down : — “ He (step-son) takes the pro- 
1 , wrfcy on failure of offspring, Imahand, and the like.” (Chapter IX, section 3, 
page 38) quoted by West and Blihler, page o22 (3rd edition). 

These authorities would clearly show that the husband of Bagawa is th© 
next heir to Bagawa’ s Stridhan and not the plaintiff who is the Bagawa’s 
step-son.' 

The plain tiff''.s pleaders rely on Manu, chapter IX, Shlokas 182, 183. The latter 
lays down that the son of a man by one of his wives is as a son to all his wives. 

-■ ■ /If: this is so, it is argued that the plaintiff is the son of Bagawa the ' next 
how^ever refers in express terms to progeny of the full blood as shown above^ 
The next argument is that after the full blood at any rate, the step-son will 
c^me in by reason of 8hloka 183. The Miiakshaiw provides that in default of 
progeny, by which progery of the fnlLbiocd is indicated, the husband succeeds 
‘‘ in the first place.’’ It would be clear that Shloka 183 cannot be allowed to 
override th|t express provision. Both these Shlokas were before their Lord- 
ships 'of the Privy Council, in their bearing on the aspect of Inheritance. 
They observe : — We must suppose that all take the spiritual benefits of male 
issue ; but the law is clear that for the purposes of inheritance ” (c/* Annammi 
WmMar v. Forhesii)). 

There m adopted son died leaving* property and it was held that the mother 
who took part in the adoption succeeded in preference to the other mother. 

■■ j. . CD (18991 asMad, latp.9^^ 
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Tiie title of a step-motiier to rank as motlier io matters of inlieritaiice eaiiiot lie 
validlj^ based on Sbloka 183, as was laid down. Tbe title of tbe siep*scwi to 0fniK3 
in before tbo liiisbancrs riglits based on express- proYlsion, can lardlj. be siili-: 
strmtiated by tlie same 8b!eka. 

the son born in lawful wedlock*’ means or iiiclncles a son of a rival wife 
(as is Said in tlie Dayabhaga)l'i 0 wonM take only after the iiusbainl aiul (if tin* 
order of succession be based on propinquity) coneiirrently witli tho rival mfv. 
(see West and BiiHer^s Digest, page 518)” (cf. Bai lumerhair. 

Morarji (i)). 

Even assuming tliat tlie property is Bagawa’s Stiidhan I find tlud tlui 
plaintiff is not tlie next beir as Bagawa bas left her husband surviving her. Ho 
does not come on the record even as the minor plaintiff’s next friend and is pro- 
bably unwilling to prejudice his own rights, by his* appearance in a suit.*,.,.... 
urged on behalf of his son. 

On appeal, this decree was confirmed by the lower appellate 
Court. 

The plaintiff appealed to the High Court. 

X. IL Kelker for the appellant (plaintiff) :~Under tiindn 
law admittedly a son is entitled to succeed to the ^tridhau of a 
woman in preference to her husband. We contend that a step-son 
also is entitled to the same preference. If the author of the 
Mitakshara had meant to give the Imsband a preference over the 
step-son, he would have expressly said so. 

And Manu (IX, 183) has it that where one out of several 
co-wives gives birth to a son, all of them by that son become 
mothers of that son. This text shows that 'soii^ includes 
%tep..son’, ^ 

In the Mitakshara, there is a specific text which shows tliat 
if a woman dies without issue then the daughter (or faiBag^-^her, 
her issue) born of a co-wife of a superior class takes" her %triikmh 
(Mitakshara, p. 211, Moghe^s edition), 

Mitra Misra expressly mentions step-son and places him 
above the husband in the line of succession. In discussing the 

text of Brihaspati, l|F^e5pfr &e, {MM%h Swmu 

iMdkddni, §■».) he says that (auram) that is, issue of the 
body includes a step-son. The test in question lays down the ; . 
line of succession to the stridhan of certain females in case of the 
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failure- of the heirs mentioned therein, Mitra Misra is of 
opinion that the step-son and Ms issue become heirs because they 
are the giver of the Pinda (funeral cake) and the liquidators of 
debts (Viramitrodaya^ Golapchandra Sa^kar^s. edition^ trans- 
;::latioii^^ p, 243^ text p. 98). 

Ohaadrika (clnix^ s, 3^ . lyer^s translation^ p. 135) is 
the only text against our contention. Other authors are silent on 

T. G, Ajinhya for the respondents: — In discussing the 
succession to the dnilimi of a married . female^ Vijnaneshwara 
advisedly uses the word {Bahoiard) (uterine)^ and then 

adds {SaudarayraMm??i bUmiochm 

nivratywHhcm) (Mitaksliara-j verse 145, pp, 210, 211^ Moglie^s 
. ■edition), shows clearly that step-son is expressly excluded. ■ 

As to Mitra Misra, it will be seen that he begins by sajdng 
when, there is a failure of the abovementioned heirs the 
childless womaa^s property, Vrihaspati ordains ^the mother’s 
sister, Thus, when the above-mentioned heirs^ that is to 

say, when the heirs which include the husband and which are 
mentioned in the foregoing part are exhausted, then oidy wheat he 

says about the text &c. [Maiiih is to be 

considered. This text, again, has been discarded by the Privy 
Council as oiiintelligible in Bai Kesserbed w llmisraj Morcuji 0), 

And, Sniriti Chandrika (ch. 9, s, 3) .specifically assigns 
,;,;;preference tO' the husband. 

CHAXBAYAracAii, J. — The question of Hindu Law in this 
Second Appeal is, when a married Hindu woman dies, leaving 
no issue, and the competition for heirship .to her dridkm is 
between her husband and a son by another wife of the latter, 
who is entitled to the property— the husband or the step-'son of 
' the woman ? ■' ' ■ ' • 

,, The case is governed by the Mitaksliara law. 

Both the ■Courts below have decided the €|uestiOii in favour of 
'■ the husband 3 and the step-son of the deceased woman has pre- 
' ferred this Second Appeal. • * 

■ ''m,. . (1) (1906; 30 Bom. 481 at, page 4ol*- ' ^ 
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Yajnyavalkya^s text regarding succession to tlie property of a 
wornaiij wlio dies leaving no issoe^ says:— "Her kiusiiieii take 
it, if slie die witfioot isstie/^ [The Mit. Cliap. Heetioii Xf^ 
pi 8; page 460, Stokes's Hindu Law Books], 

‘Vljiiaiiesliwamts gloss on the text is as follows 

a woi'oaii die '■ vrithout issue ^ that is, leaving no progeny 
in other words, having no daughter, nor daiighttn‘ts danglitcr, 
nor danglite'/s son, nor son, nor son^s son ; the woinaids | ropcirty, 
as aliove described, sluill be taken by her HusBien ; iiaineljg her 
flmslmnd and the rest a?; will be (forthwith) explained : [Do. 

■yd. 9, page 460]. 

Fiirtlior Oil, that is, ill his gloss on th.e next text of Yajriya- 
vallyya/Vijnaneshwara say-s, "in all forms of marvi? go, if the 
wouuui Meavo progenj"/ that is, it she Imve ksno^ her |;»roptn:ty 
dev(;ivi;s on her daughters/^ [PL 12 Do. page 461]. 

Tlie original for "have issiie is pmmf'fh he., a Wf’Uftun wdio 
has Ciliilfireii born, 

flefanlt of chiughters, or tlieir daughters, or ilieir sons, 
the sons, if n:iy, id’ the woman d^eceasedl, take her Hlthlkni^ says 
Vrimuieslittani on the anihorily of the text, "the (uialj) jsmiv 
siieeeeds in tladr defnuitd^[pL 10, page 462]. 

H> IVirtlirr mipprrtH the right of the male issue by a text of 
STanii whieh runs as follows 

"Wiiinfhe mother is dead, let all the iitcrme brothers and 
ihct nterine sisters equally divide the matemal estate/' [pL !;)]« 

lio exfilains tliis text to rneau, not that tlie uteriiio brothers 
ami r*ihtejvi thai. is, the tlaughters and sons born of thf3 woman, 
take Die estate as joint heirs, but tliat the daaighters inherit 
first, and, in default of them, the sons. 

The (trigfiia} for " mother in 3ianu^s text is jkv/fiifg wliieli 
means, the woniaii who Ims 'given birth to children and left 
tlieiii surviving her. That %vord arid tlie word " uterine 
emphasise tlui rule that on her death it is her ov:ii daughters, 
."and ill (Icfiiult of them,' her own sons who are her heirs* 
IIcuTO Vijiianeshwara ^ adds' the' explanation that step-ehildern 
are excluded from this category of heirsi .{pL 19, 'page '1 62]. 
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It is urged for the appellant that this exclusion means no 
more tlian that step-sons cannot inherit so long as the woman 
has left sons of her own to inherit her property ; but that there 
is nothing in either Manuks text or VijnanesIlwa^a^s gloss to 
prevent the step-sons coming in as heirs before her husband as 
her sons in the seconclarj^ sense of the word. 

But the right of the step-son so to come in^ after he has once 
been expressl^T- excluded from the primary sense of the word ' 
by Maiiuts text, and Vijnaneshwara^s'"explanatiorg iiiiist 
be founded on some authority discoverable in the Mitakshara. 

It is impossible to argue that Yijnaneshwara uses the wmrd' , 

sons in his gloss in placitum 19 or the word male issue as 
iBcIiiiliiig step-sons. Had he intended to include them;, he would, 
not have cited Mann’s text in support of his meaning and added 
■k.is,',glGSs that it excludes step-children. 

Thp argm^i^^ for the appellant just stated comes- in effect ' 
to this that Vijnanesliwara intends to use the word sons in 
its primary sense^ tbatiSj in the sense of sons born of the woman^ 
where such sons arc living at lier death ; but that he uses the 
same word in its secondary sense^ meaning, sons of a rival wife, 
i£sli8lm,s left' no sons of her own. But 'we' cannot ascribe to ■■ 
'^Vy'iianeshwara this double interpretation of the v;ord wdthoiit 
charging him vrithtlie violation of a well known rule of miuarim 
or construction that *'*' in the same passage a word occurring once 
cannot be taken in' its primaiy and in its seeondaiy sensed^ 

Sucli construction of one and the same word occurring in a 
text or a rule, involving two interpreta-tion.s at the same time, is 
condemned by the commentators on Hindu law as illogical/^ 
as may be seen from the reniai’ks of Xilakantha in the 
Vyavaliara Majukha in the chapter on ^‘Determination of 
Heritage/^ 

No cloulife ‘Hhe more comprehensive interpretation may be 
adopted where it is supported by authority/’ 

The tale is : « Bbafeta- 

' ehinyt-’s Hiadii LaWj i2Ed 'Eilii., page 64 

HMu Law, 30, lines 11 to 13., 

(3) Bhattaclmrya's Bindu Law, SmlEcln., page, 6^, citing l)ayahlia»gaXl» wO._^ 
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But foi’ oiir present purposes the aiitliority must be foimd 
either in the Mitakshara itself or, where it is silent, in the 
Yyavaliara Mayukha. None can be found in either* 

On the other hand, both what Vijnaneshwara has omitted to 
say and what he has gone on to point oiiu after explaining 
Manuks text as excluding step-sons from the category of sons 
show plainly that he did not intend step-sons to come in as heirs 
of the woman before her hasband. 

■ After having given his explanation of Malm^s text, lie 
studiously omits to say that in default of sons born of the 
woman, her step-sons (sons of a rival wife) come in. This 
■omission is significant, because, in dealing with the compact 
series of heirs in a case of what is called ^'obstructed siicees** 
sion wherever he is in favour of the admission of the half-- 
blood immediately after the full-blood into the class of enume- 
rated heirs, he says so and does not leave the matter to mere 
inference or conjecture* [see the Mit., Cln II, Soe* IV. plae* 6 r 
Stokeses Hindu Law Books, page. 44‘5]. 

The oini.bsion becomes all the more significant wlieii we have 
regard to what Vijnaneshwara goes on to say after having given 
his explanation of Manuks text. On the authority of anotlitn* 
text of Manu he declares the right of a step-daughter of the 
woman to inherit before the latter's husband, p^o^u'^Ied that the 
step -daughter is of a caste superior to that of the woman* [The 
Mit* Ch. IL See. XI, plac. 22: Stok6s'’s Hindu Law Books, 
page 468.] 

The express inclusion of this particular class of step-children 
in the class of heirs taking before the husband implies the 
exclusion from that class^of all other step-children. 

It is true that this rule as to the right of a step-daughter of a 
superior caste is supposed by some commentators to apply also 
where the step-daughter and the woman happen to be of the 
same, that is, equal caste. But Vijnaneshwara^s remarks and 
the illustrations he gives are clearly opposed to the supposition ^ 
and Nilakantha in the Vyavahara Mayukha plainly says that 
the authority for the_ supposition is questionable [see 
Mandlik^s Hindu Law; Vyav* Mayu. page 96, lines 25 and 26] . 
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li follows then from all these considerations that, under the 
Mitakshara and the Mayukha law^ where a married woman 
dies^ leaving her husband and a son by a rival wife, the latter is 
entitled to inherit her property only after and in default of the 
former. This interpretation of the Mitakshara is confirmed by 
Kamalakara, the author of the Nirnaya Sindhu and the Vivada 
Tandavaj quoted at page 580 of Bhattacharya’s Hindu Law, 
2nd, Edition. Kamalakara saj^s 

In default of the husband^ the daughter, sons, and daughter's 
sons of the rival wife ; and, in their default, the mother-in-law, 
the father-in-law, the husband^s brother, his sons, and other 
next of kin of the husband (succeed), according to the text : 
^ The wife, and the daughters also, &c/ This is the opinion of 
Vijtianeshwara and Apararka.’^ 

But the learned Header for the appellant relies in support 
of his argument on certain remarks of Mitra Misra in the 
Viramitrodaya, which occur on page 243, plac. 14, of Mr, Golap- 
ehandra Sarkar^s Edition of that work. 

The remarks in question, it will bo noticed, refer at the very 
outset to certain heirs to a cluldless woman^s property 
enumerated in a text of Brihaspati, and Mitra Misra begins by 
pointing out that those heirs come in '^^when there is a failure 
of the above mentioned heirs that is, the heirs mentioned in 
the preceding placita^^ Among these latter is the Vvmman’s 
husband, as placitum 13 shows. 

No doubt in his gloss on Brihaspatfs text, Mitra Misra says 
that by the term used in that text is intended the son of 

a co-wife and he cites the following text of Manu in support of 
that : — 

If among all the wives of the same person, one be a mother 
of a son, then all of them become by that son mothers of male 
issue ; this is ordained by Manu« ^ ' 

But it does not follow from this that Mitra Misra intended 
the son of a co-wife to be heir to the woman's property in 
preference to her husband. It is true that he says in the 
placituiTi ill c^uestion that in default of the mram {horn) sons of 
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the woiiiaR, their sons, and grandsons, the son of a rival wife, 
Ills SOB, and grandson (l^ecome heirs in their order) ; by reason 
of their being, under the circnmstances, the giver of the 
and the liquidator of debts, and by reason of the text of Mann, 
cited above/’ But he cannot have meant by that to bring in 
the son of a rival wife before the husband. For, he goes on to 
say, that failure of these/’ that is, the son ’of a rival wife, 
his son, .and grandson, 'Hhe sisters son and the rest aiorio/^ 
that is, the secondary vsons specified , in BrihaspatPs text, take 
the property in spite of the siicli as the fatiierdii-law 

Does that mean that if there is no son of a rival wife, or his son, 
or grandson, the secondary sons enumerated in BriliaspaFPs 
text come in as hoins, ignoring the husband of the woman ? 
Mitra Misra could not have meant that, because he begins his 
citation of BrihaspatPs text by saying that the heins mentioned 
therein come in after the husband, 

Mitra Misra’s remarks, therefore, must be understood as merely 
pointing out in a general way the heirs who fall under tlio 
category of the word son ^ in its more comprehensive sense, not as 
laying down the order of their succession so as to postpone ilio 
husbandbs right of heirship to that of a son of a rival wife. Had 
he intended to postpone the right in that way, and to bring in 
a step-son immediately on failure of a son born of the woman, 
his son, or grandson, he would have said so where he has dis- 
cussed Manu\s text in which the word ' uterine ^ occurs. He 
deals with that text much in the same way that Vijiianeshwara 
has dealt with it. 

As to the text of Manu which Mitra Misra has cited in 
construing the word * son ’ occurring in Briliaspati^s text, and 
which is relied upon for the appellant as showing that a son of a 
co-wife of a woman becomes the latter’s son also, it is to be 
remarked that the object of the text in question is explained Ity 
the more important of the commentators on Manu in siicdi a 
way as to imply that its application is of a limited clmmeter, 
having no necessary reference to questions of inhoritaneex 
[See HandhlFs Man'ava 'Dharma Shastra: page 208,] For 
instance, Sarvajiia-^'Karayana, explains the text as rnoaniBg 
that ^ the wife who; Bas;;;no ^ .son shall not resort to mjfffj 
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(levirafee), if her co-wife has a son born of her. Cnlluea Bhatta 
and Raghavananda explain that the text is intended to prohibit 
adoption by the wife who has no son born of her. And the 
context in which this text of Manu finds its place in his SmtUi 
supports that view,. It is immediately preceded by another 
text which declares ; If among brothers, sprung from one 
(father), one have a son, Manu has declared them all to have 
male offspring through that son/'’ [Sacred Books of the East ; 
Vol. XXV, Oh. IX, ^ 182.] Vijnaneshwara in the Mitakshara 
cfiiotes this text and explains that it ^/is intended to forbid the 
adoption of others if a brother's son can possibly be adopted. 
It is not intended to declare him son of his uncle^^. [The Mit. 
Ch. I. Sec. XI, plac. 36, Stokeses Hindu Law Books, page 
424] If this text has this limited meaning and scope, the 
other text relating to the son of a co-wife, must have its scope 
similarly narrowed, having regard to the fact that it occurs 
immediately after the former. And that is the view which has 
commended itself to their Lordships of the Privy Council as to 
the scope of both these texts of Manu. See Amiapurni NacJdar 
V. where their Lordships say ; — Reference has been 

made to the text of Manu (Book IX, Shloka 188), in which 
ha declares that if of several wives one brings forth a male 
child, all shall by means of that child be mothers of male issue. 
In the preceding Shloka he declares that if among several 
brothers of the whole blood one have a son born, they are all 
made fathers of a male child by means of that son. We must 
suppose that all take the spiritual benefits of male issue; but 
the law is clear that for the purposes of inheritance the natural 
mothers and fathers respectively are preferred/^ 

' Certain commentaries such as the Madana Parijata and the 
Vivadarnava Setu no doubt assert the right of the son of a rival 
wife of a woman to inherit the midhan of the latter before her 
husband ; but for the reasons we have given in this judgment, 
their view must be held to find no support from either the 
Mitakshara or the Vyavaliara Mayukha or the author of the 
Srariti Ohandriba. The last says : The issue of a rival wife 
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takes, the property of the step-mother^ where the latter leaves 

110 iirogeiiy, husband, or the like [Sinriti Cliamlrika, liristriii- 
sawmy lyer^s Ed* 2nd^ page 135, seetioii 38,] 

■ That the husband of a childless woman is entitled to inherit 
her druUan before a son by another wife of his seems to ns to 
follow as a necessary corollary to certain decisions of this Court* 

111 Kesserhaiv, Valab it W’'as,held that a step-motlier 

could not inherit her ■ step-sorrs property under tlie term 

mother’* but that she could come in only as a goitajii 
on the authority of the decisions in lahlmibai v. Jagram 
BarU^ and Lalluhhai v, Manhivarlai^^^* If a step-motlier 
cannot come' in, as mother in the line of heirs to her step-son 
,^:but can only come in as , a' gdraja sapinia^ it. folIow^s, from' tlie,':.'': 
. 'sahiexeasonmg,Tlmt' tlie;:Step-so as but 

can inherit only as a goiraja mpinda of his step«motlier. 

For these reasons the decree appealed from must be coidlrmcd 
with costs*, 

. ' ■ ; . ■ . Decree eoufmneih 

■ . ■ ■ , ■■m-Er"",'"' 

CD C18T9):4 Boiii*l88:atj^*208. ■ ■ m '(1869^6 Bom. H*€* Rep* 1S2 {A. CMD.' 

(3) {1876) 2 Bom* m 
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, Before Mi\ Jii&tim Emndl. ■ 

'.o '',. / iw/me naoeoji soeabji talafi* 

Indian hmlnncg Act {Hand 12 Vict> c»2L)^ {^ecs, 7,20 and 30*' In- ah 
vent’s proj^eriy at Shanghai — Fropertg of insolvents at Shanghai in 
Official Assignee of the Insohent Dehior’s Court at 'IJohtlay --CotH run orthr 
^ insolvent at Shanghai to liancl.overproperig to OpkM Assignee in Bomlny**- 
Court can order eonmussion to c-mmine inschent at Shanghai, 

. The fim of T, and Co, hied their petition la Insolvency hi Bombay on 
2i9ih .April 1907 at which time .one of the paitners U, wtm at Sliangliai, 
-M, enhseqaetitly swore hk petition at Shanghai oE.lbth October 1907 , 

On 16th March 1907 certain mditors of the firm obbiioed an order d it eciiog 
M, to appear befoie the Cohrt of Insolvent Debtors at Bombay tn lx* Cfxambitd 
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A Rule nisi was obtainol on b'-3hal£ o£ M. calling upon tlio opposing creditors 
to sliow caiiBo wliy ilie above order sliould not be set aside. « 

Tlic&c creditors also cbtaiiiecl a Rulo nisi calling on M* to show cause wliy 
bo sliould not deliver up to tlie OfFicia] Assignee goods belonging to tbe Insolvent 
firm in bis possession at Sbaiigbai. 

Tbese two Rules were beard iogetber. 

Held, that the property of the insolvent debtors’ firm in Shangliai vested 
in the Ofiicial Assignee of the Insolvent Debtor’s Court at Bombay, and that 
Court could order M. to hand over siicli property to tlie Official Assignee in 
Bombay* 

Held, further, that the Insolvent Debtor's Couit at Bombay can order the 
examination of a witness at Shangbui, but cannot direct a witness to come to 
Bombay to bs examined, there being no machinery for that purpose* 

Toe firm of Talati & Co, consisting of four partners on the 29ih 
April 1907 filed their petition in insolvency in tlie High Court 
at Bombay. At the time the petition was filed one of the partners 
Maiieckji Pestonji Talati was at Shanghai having gone there in 
October 190d to look after tlie affairs of the firm. Accordingly 
he did not join in the petition. Subsequently Maneckji Pestonji 
Talati swore his petition at Shanghai on 16th October 1907^ and 
that petition was presented to Russell, J., in the Insolvency Court 
at Bombay on 4th December 1907. Russell, J., took time to 
consider his judgment wdiich he delivered on 11th December 1907 
rejecting the petition on tlic ground that Maneckji Pestonji 
Talati was not within the jurisdiction of the Oourt^^b 

Among the creditors of the insolvents was the firm of 
AbhechandGoculdas who had obtained a decree against the insol- 
vents for lis. 16,951 on the 8th April 1907. 

These creditors on the 4th March 1908 applied for and obtained 
an order directing Maneckji under section 36 of the Indian Insol- 
vency Act to personally appear before the Court on the 17 th June 
1908 in order that he might be then and there examined touching 
the estate and effects and dealings of the insolvents and to produce 
all the books of account, papers and documents in any way relat- 
ing to the insolvents^ dealings and transactions. 

Oil the same day a Rule mu was obtained by the opposing 
creditors calling upon Maneckji to show cause why he should 
a)(1907)10Boui.L.B,84* 
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noi foriliwitli deliver over to the Official Assignee for the heiU'fifc 
of tlie general botly of creditors the goods of the value of fifteen 
lacs l)C‘lc)Bgiug to the iBBoWents^ tiiTu now in liis po.sscsj^ioii or 
subject to liis control or the sak'proeceJs tlioreof > 

On the 15tli April 1908 a was applied for and ohtaiiiod 

on behalf of the said Maneekji calling upon thc3 opposing creditors 
to show cause why the order for examination should not be set 
aside, 

Sekdmd in support of the Rule nisi» 

Under section 4 of the Insolveiic}' Act the Court cannot suiiimon , 
before it a witneSvS who rcshlcs at a dishuseo oi’ nioi-e tlran 200 
miles. It is untrue that Maneckji is in p‘ s.'-csdon of goods or 
money amounting to 15 lacs. All the goods that were at Shanghai 
when the firm failed were in the possession of the banks who had 
advanced money on their security. 

B. 7F adia for the opposing creditor. 

In In re Caivasji it was held that the Court ha/.l powder 

to summon before it witnesses residing at loog'cr distances than 
200 miles. 

Setdmd in reply. 

In In re CmcaHji Oolcerji the insolvent had filed his schedule in 
Bombay and had been punished under sections 50 and 57. 

KussjsiLj J. : — An important question arises on each of these 
rules which were argued before mo on Wednesday last parti- 
cularly having regard to the fact that it has been suggested that 
the proposed New Insolvency Act for Presidency Towns in India 
shall not be an Imperial Statute. 

For if I am right in the conclusions I have arrived at it is 
highly desirable that the Insolvency Act for Presidency Towms 
should continue to be an Imperial Statute. 

^ On the 4th March 1908, M. P. Talati was called on to show 
cause why he should not deliver to the Official Assignee of Bombay 
goods of the value of fifteen lacs, belonging to the insolvents" 
firm BOW in his possession, or the sale-proceeds thereof, under 
• - section 26 of the Indian Insolvency Act. 

'/ , ' '.v a);(1888)' 1.B Bom. 114. 
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On ibo stimo clay tlio same person was ordered to attend the 
Court for examination under section 36, and on 15th April 1908 
he by his constituted attorney took out a rule calling on the 
opposing creditor to show cause why that order should not be 

.set aside. ^ 

It appears that a firm comprising N, S. Talati, D. S. Talati and 
Hujarimal Miiltanehand filed their petition in this Court on the 
29th April 190; and on that day the usual vesting order was 
iiiadoi M. P. Tahiti was a partner in that firm and left Bombay 
for Shanghai in October 1908, Since then he has been carrying 
on the fiiiifs business at Shanghai. M, P. Talati presented a 
petition to this Court to be declared insolvent, but it was held 
that this Court had no jurisdiction to entertain it : see lie 
Mmiehji Festonji 

Prom the power of attorney put in at the argument before me 
it appears that M. P, Talati is a British subject and it is stated 
cn the opposing creditor's affidavit and not denied that there is 
at Shanghai a British Consulate {sic — evidently intended for 
* Consular Court which has jurisdiction in insolvency and 
jurisdiction over M. P. Talati. It also appears on the rule and 
order of tlie 4th March that they were served on M, P. Talati 
through H, B. M/s Supreme Court for China and Korea 
at Shanghai. 

The first question I propose to discuss is whether this Court can 
order M. F. Talati to deliver over the goods of the firm to the 
Official Assignee of Bombay. I deal hereafter with the question 
whether he has any of such goods in his possession in fact. 

The Act for Belief of Insolvent Debtors in India is an Impe-^ 
rial Statute, and it must be borne in mind that the jurisdiction 
of such Bombay CourP^ (and for this purpose an Insolvency Court 
stands on the same footing) is partly local and partly imperial, 
the imperial nature of the jurisdiction consists in this, that the 
powers of the bankruptcy courts to discharge debtors from their 
debts extend to ail debts wherever contracted | that is to say, 
the discharge of a debtor by a court exercising bankruptcy 
Jurisdiction in 'England will discharge a debt contracted by the 
■, " a) (BWi lO Bom. h, E. 84. 
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ihhb r in one of tlie colonies or colonial Stakfs or in Tioli;!^ niol tlie 
}ti:iivi;ooiiS as to the vesting of |,iro|)crtf in ilia uliif^er n|^|iceiitcil 

ki , .collect eiiil liistribiite ii e.^.ten.d all over i!:i.e I';iii{M.re, ' 

\v1ii:ii a limn is made hanknipt hj a bankruptcy court in 
Ibiglaiid^ property which he has in tlie colonies or ladonial 
States or iu India will become distribiitalilc l)y the Eng'li.>li 
Trastcc' in tlifi' bantaptcy^ who' can enforce his title to 
Voh II; Laws of England by Lord llakbnrj, title : Bankruptcy 
and Insolvency^ p. 6 and cases there referred to. 

By soctioB 7 of the Indian Insolvency Act all the property of the - 
insolvent; whether within the limits of the Charier of the East 
India Company or witliont vests in the Official Assignee, 

Section 26 of the Indian Insolvency Act would appear to bo 
supplemental to section 7; for it vronkl be certainly anamolotis for 
one section to vest all the insolvents property wherever situate in 
the Official Assignee and the Act not to contain a section em- 
powering the Official Assignee to get hold of such properly* 

Now ill In re GaneMas Pmiala{k\ it was held that the Court for 
the Belief of Insolvent Debtors sitting in Bombay luid jurisdiction 
to make an order under section 26 of the Indian Insolvency Act 
against a person residing outside the Bombay Presidency. The 
order asked for there was against a person residing at Amritsar, 

It will be observed that the Court expressly confined itself to 
the question before 1% i* e.* whether the porporty was situate in 
British India. But it is generally clear that Mr, Inverarity 
who argued the case for the suecessM appellants also put the 
’ case OB the higher ground that the Insolvent Court would make 
an order as to the property ' of the insolvent wherever situate 
within the Bfitkk Bomimom, His argument was t 

■ Coming to section 26 of tte Act it will appear tliat its wording Is very general. 

■ It says, ** that in case a%^ person shall, after any such iiisol?0nt shall have 
petitioned for his discharge... be possessed of or have nndor his power or 
control any property wliatsover of such insolvent ... it sludl he law'fnl for 
the said Court further to order such person to deliver over sacli property,.* 

^ to the Assignee, etoy The section thtis says ^any person/ and not ^ a person 
: residing ’within the limits of the town and island of Bombay.’ Whore 
an Act of Parliament is in general terms it applies to all countries in the 
British Dominion ''■where, the Imperial Parliament conld legislate. Bee 

;h) {lPOa)'s2Bom*19$rIOBom.L.E.77, , 
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467 


Cidleniev Syhes S Co, ?. Colonial S^oTOtanj of Ligos ayid Davies^ tvliere it 
is Baid (189 Ij A, O., p. 48G).— a coxisideratiou o£ the scope and object 
o£ statute leads to tlio eonelusion that the legislature intended to affect a 
colon}*', and tlie words used arc calculated to have that effect, they should 
ho so constniod*’ And further at p. 467 : ‘ It is a much more reasonable 
oonclusiou that the framers of the Act considered that in uBing general 
terms they were applying their law wherever the Imperial Parliament had 
power to apply it: and their Lordships hold that there is no good reason 
why the literal construction of the w'ovds should be cut down so as to niako 
them iisapplieable to a colony/' (t) 

The Court of Appeal did not express any disagreement with 
this argument. From this I take it that in this respect the effect 
of the Indian Insolvency Act is the same as the Bankruptcy Acts 
in England^ Scotland and Ireland under which it is clear that the 
moveables of the Bankrupt^ whether in England or elsewhere^ 
become vested in the trustee or the representative of the cre- 
ditors. In Story on the Conflict of Laws^ pp. 333 and 443 (1S93X 
1 say moveables advisably as they are all that I am concerned 
with ill this case. In my opinion therefore the property of the 
insolvents^ lirm in Shanghai vested in the Official Assignee of the 
Insolvent Debtors Court in Bombay. 

The question then arises can this Court order M. P* Talati to 
hand over such property to the Official Assignee in Bombay. In 
my opinion it can, for section 118 of the English Bankruptcy Act 
is a reproduction of section 7't of the Bankruptcy Act^ 1869, and 
the Judicial Committee have held that that applies throughout 
the British Dominions. See Callender Slices Co, v, Cohmial 
8ee)etarj/ of Lagos and lJavies^^\ 

M. P, Tulati is a British subject, he is subject to the Insolvent 
Jurisdiction of the Consular Court at Shanghai and therefore in 
my opinionthat Court can order him if requested so to do by the 
Insolvent Court of Bombay to produce all the moveable propertjq 
books, papers and documents of the insolvents' firm that may be 
in his possession. 

, In England such an order would be of course — see In re 
Zevfs subject to the law applicable in Shanghai; 

park 

' (i) (ICOS) 10 Bom. L Pu 77 &b p 79. (3) (1SS5) 80 Cli. I). 119 at p. m,; , , , - . " 

(3) [iSOljA. C.m ^ (1681)16 Ok 665 at 
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Alfclioiigli on the affidavits before me it is not possi!)lc for ixm 
to hold that he has got in his possession propertj’ of the vaiile of 
fifteen lacs of rupees^ still from the fact of his hailiig presented 
his petition in insolvency in this Courts it is iiiipossilic to suppose 
that lio has in his possession none of the hioveables^ imvAint 
LookSj etc., of the linn in which he was a partner* I all^iwool 
the rule to be amended in this respect* 

The opposing creditor must therefore inakc an application for 
such a request to be sent to 11. B. M.'s Supreme (Jourt at Shanghai 
the terms of which must bo submitted to me« 

Now as to the order for the examination of the said lil. P* 
Tahiti I am of opinion that the order can and should be made. 

Every Brithh Court with jiirisdietioa in bankruptcy or insol- 
vency^ is bound to act in aid of and be auxiliary to each other in 
bankruptcy matters ; and an order of the Court seeking aid^ wich 
a request to tlie Court whose aid is sought, will be sufficient ' 
authority to the latter Court to enable it to exercise in regard to 
the matter of the request all the jurisdiction which either of the 
two Courts in question could exercise in regard to similar mat- 
ters/^ Voh II, Laws of England, Bankruptcy and Insolvency, 
p. 319, citings* 118 of Bankruptcy Act, 1883, and C(dleu>!kr 
cj' Co. V. Colonial Secretary of Lagos ami JJavied^K 

I see noiliing to prevent a commission being issued by this 
Court for the examination of M. 1\ Takti and If. B* M.k Sup- 
reme Court at Shanghai making the necessary order for his 
examination thereunder at the request of this Court* Of course 
I cannot direct M, P« Talati to come to Bombay to be examined, 
there being no machinery for that purpose. This request to 
H. B. M/s Court at Shanghai will also be submitted to me* 

The costs of and incidental to the order and rules wdll be 
reserved to be dealt with by the judge who hears -the ease 
..eventually. ''t: 

Attorneys for M. P. Talati: Messrs. Anhshir^ llommji^ ' 
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Before IL}\ Justice Macleod, 

*a.DEEAM KESAJI (Plaintiff) HYDEEALLY ABDUL 
KAYUM (Defjbnbant)*^ 

Jm'Udiciion — Boivcr of High Court to redrain, hg injunction a ;per son 
from'procce/Iing loith a suit in the Simll Causes Court* 

The Court cjE !Bo:nb'i.y lias inlLii'cnt po»vor to restrain by iiijunatiou 

a defttudaut in a Hiiii; lilcil iii iJio liigli Court from proeaediug in tho Siuall 
Causes Court, at Bomliay "with a suit iilcd by tlio defcrulant referring to the 
same matt-ci' to wliicli tlio suit in the High. Court relates ; or from filing rnrtlicr 
suits relating to the same subject matter pending the Iioarlng ox the High 
Court suit. 

Jwlrmmku v. Zmrmnlali^) not followed. • 

T:he plaintiff bronglit a suit in tlio High Conrfc on its original 
side on the i7t!i September 190S against the defendant, praying 
that the lease dated the IStli October. 1907 passed by the plaint- 
iff in favour of the defendant bo avoided and rescinded and 
praying that the defendant might be restrained by iiy unction 
from proceeding with two suits filed by him in- the Gnurt of 
Small Causes in Bumbay and from filing further suits with 
reference to the same lease. 

The said Small Cause Court .suits, were filed by the defendant 
against the plaintiff to recover- ■fro.m. the latter the rent due 
under the lease up to the end of .April 1908. . 

On the 28th September 19.08 the plaintiH served a notice of 
motion on the defendant- calling upon him to show cause why 
the two suits filed by him in the Small Causes Court against 
the plaintiff should not be stayed until the disposal of this suit. 
Jimiah for the plaintiff in support of the notice of motion* 

The High Court has the injunction asked for. 

Sec Bash BeJatr^ Det/ w Bfm&ani C/uirti and Mmi^k 

Cliaud V. G(ifd ItmtiBK 


THE INDiAN LAW BBPOBTS. [TOL. XXXIII. 

Eohrtmn fog the defendant. 

The Oottrb has no power to grant the injunction; see 
Jairamdas v. ZcmoHlaPK The proper remedy of tlie plaintiff 
was to get the Small Causes Court suits removed to the High 
Court. - 

If the Couct is ineliucd to grant the plaintiff’s application the 
plaintiff should he put on terms hy being required to deposit 
in Court the amount of the defendant's claim. 

Macleod, J. : — The plaintiff has filed this suit praying for a 
declaration that he is entitled to avoid the icase to him by tlie 
defendant of certain premises, dated the 18th October 1907, as 
modified by a writing of the 6th December 1907. Deforo this 
suit was filed the defendant had filed two suits Nos. 5609 and 
12929 of 1908 in the Small Causes Court for rent due under the 
said lease. The plaintiff now moves for an order and in- 
junction of this Court to re.strain the defendant from proceeding 
with the said Small Causes Court suits and from filing further 
suits with reference to the said lease pending the hearing of 
this suit. 

It cannot bo denied that as the plaintiff’s liability to pay rent 
under the lease depends on whether he will be successful in 
avoiding it, it is highly desirable that these suits should bo stayeil 
provided the defendant is in no way prejudiced thereby. 
Mr, Robertson, counsel for defendant, however, argued that the 
Court hadjno jurisdiction to grant the injunction. 

By the Letters Patent of 1823 the Supreme Court was autho- 
rized and empowered to make such further and other interlocu- 
tory rules and orders as the justice of the proceeding miglit seem 
to require and it was further ordained that the Supreme Court 
should also be a Court of Equity. 

By section 9 of 24i and 25 "Vic. c. lOI it was enacted that the 
High Courts to be established under that Act should have and 
esereise ail such civil jurisdiction, original and appellaio, and 
all such power and authority for and in relation to the adminis- 
tration of justice as Her Majesty might by Letters Patent grant 

•o;-': si ;v’ 



BOM.BAY SERIES. 


aacl direcl)^ and save as hj siieli Letters Patent miglit bo oilierwise 
directodj subject and witliout prejudice to tbe Legislative 
Powers ill relation to the inattors aforesaid of the Governor-* 
General of India in Council, the High Courts to be established 
ill each Pj:esidc]icy should have and exercise all jurisdiction and 
every power and authority whatsoever in any manner vested in 
iuiy of the Courts iu the same Presidency abolished under that 
■Act. ' 

The aincnded Letters Patent of 1865 are silent on: the subject 
of interlocutory rules and orders but under clause 19 the law 
or equity to be applied in each case coming before the High 
Court in the exercise of the ordinary original civil jurisdiction 
shall be the law or equity which %voul(l have been applied by the 
High Court if the Letters Patent had not issued. It follows, 
therefore, that the High Court has power to make such inter- 
locutory rules and orders as the justice of the proceeding may 
require provided they are not directly prohibited by the Letters 
Patent or by statute. 

Section 53 of tlio Specific Relief Act (I of 1877) is as follows 5-^ 

Teraporary injunctions are such as are to contiiiuo until ‘a speciiiexbtime, ox* 
until the further order cd* the Court. They may he granted at any perhxl 
of a suit, and are regulated by the Code of Civil Procedure.’* 

Sections 492 to 497 are the only sections of the Civil Procedure 
Code of 1882 dealing with temporary injunctions. 

Sections 492 and 493 enact that under certain circumstances 
the Court may grant temporary injunctions. 

I am asked to hold that the powers of the Court to grant 
temporary injunctions are limited to those eases in which the 
circumstances detailed in sections 492 and 493 exist, and I have 
been referred to a decision of Russell; J,, in Jammuhs v. 
as establishing that proposition, 

Mr. Robertson argued that that decision was binding upon mo 
on the doctrine of $tare decisis. 

It is necessary, therefore; to consider what was the actual 
point decided by tbo learned Judge in that case, because the 
^ doctrine does not become applicable unless the point is the same. 


Ubkeim 
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U ufl'cii liappons that when a ease is eareliilly cxaininod ib 
will be found that ihe judge has not decided wliat it is argu(j»l 
he- has, or that what at first sight may appear to h.) a I'triiicipic 
of general application can only apply to the particular facts of 
the case. The injunction was refused in that case 1secaii.se it 
did not come within the terms of sections 402 arul 49 ^ of tiic 
Civil Procedure Oode^ but I do not find Unit it was laii! down as 
an abstract proposition that owing to the provisions of those 
sections the Court could not gi^ant a temporary injunction in 
exercise of its inherent eciuitable powers to do what was justice 
and for the advantage of the parties. 

The pas.sage from Blackstone on the -rale of s!are 3ecm$':<!iwk^r^ 
by Davar, Jaimhedji G, Tarmlmul w Boomhai 9) refers more 
to the days when judicial decisions were eonsidercfl as enuiicia- 
tions of what was the common law of Eagland. The principles 
to guide one in applying the rule appear in more modern form in 
the American and English Encyclopieclia of Law^^ Stid Edition, 
VoL 26, from p. 158 onward. 

The passages I quote are especially valuable na the |i0.sitioii of 
the Courts of the various Skttes in America as regards their 
respective decisions is very much the same as that of the various 
High Courts in India. 

Decuious of eo*ordmaie CourU* To secure uniformity of 
decisions a Court will, as a- general rule, adhere to a principle laid 
down by a Couit having co-ordinate jurisdiction until it is 
changed by the decision of a higher Court « , . The rule however 
is not considered absolutely binding but may be departed from 
in the discretion of the Court. So a Court will not follow the 
decisions of a co-ordinate Court where they are evidently made 
through mistake 'or are , so clearly erroneous that the error is' 
undoubted/' 

iecidom. Distinction has also been drawn in the 

applleation of the doctrine of dare didm where only one 

“decision is relied upon as establishing the doctrine. Eor a 
variety of reasons a series of decisions will be given more 
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weight than a siiiglt3 decision. There is loss likelihood of errors 
any previous decision or statutes overlooked in the one may be 
considered in siibset|uent cases/^ 

Also tlio opinion and decision of a Court must bo read and 
examined as a whole in the light of the facts upon winch it is 
based, and not applied by picking out particular parts or 
sentences. The facts arc the foundation of the entire structure^ 
which cannot with safety be used without reference to the facts. 
The decision is only an authority for wliat it actually decides 
and cannot be quoted for a proposition which may seem logically 
to follow from it/^ 

The last passage is especially pertinent to the present case, as 
it is only by inference that it can be said that the learned Judge 
laid down the abstract proposition above referred to. The deci- 
sion by itself amounts to this, that the injunction wms refused in 
that particular case because it did not come wuthin the terms of 
sections 492 and 493 of the Civil Pi'ocedure Code. 

But the question whether the powers of the High Court are 
limited by the provisions of the Civil Procedure Code is dealt 
with exhaustiveljr by Woodroffc and Mookerjee^ JJ., in Etihm 
0/imid Boid w Kamalauand Singld^K 

\ At page 931 Woodrofie, J.^ says-;— 

The Code docs not as I have already had occasion to hold, FuncJmion 
Slmjh Y. KiimMoia Farmoni^^) aiiect the power and dnty of the Court, in 
eases where no specific rule exists, to act according to equity justice and 
good conscience, though in the exercise of such power it must he earefal to 
see that its decision is l>ased on soimd general principles and is not in conflict 
with them or the intonllons o£ the Legislature . . . The Court has, therefore, 
ill many cases, whore the circumstances' require it, acted •upon the assumption 
of the posse.ssion o£ an iiiheroiit power to act.ea; de'bito jusiitim and to do that 
real and suhstaiitial justice for the adn'ilnistration, for -which it alone exists. 
It has thus been hold that, although the Code contains no express provision on 
the matters herolriaftor mentioned, the Court has an inherent power ca’ deUfa 
jmUtke to consolidate. . . . These instances (and there are others) are sufii* 
cient to show, firstly that the Code is not exhaustive and, secondly, that in 
matters with which it does not deal, the Court will exercise an inherent jurisdic 
tiou to do that justice bet-wean the parlies.’’ 
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At p, OlOj Mookerjee^ sajs 

I eiiilrcly rcpudiafec tlie theory that oiir poweriS aiti ehrntitMrrifi- 

ed by 1 1 10 provisions o! tho Code, anl that wo iiavc no powrr to ion kv a 
parycukr order, tkmgli itnm^ bo absolutely csseni-ial in tlie ihb-re-iMf 
jnstice, iiuless some section of the Code can be pointed fuit ♦is a direct 
faithority for it. . . Such a theory, moreover, is ciilircl) ineo'o.dsieid; I'llb 
Tarious decisions of the Judicial Ooiimitteo and of Utci didVrim!- IUrJi 
Courts o'f this countrjj among which I neol only ineution iji ilm cas -s 
of Mam Kir][)al v. Mmmmat liui} Ktiari (t) . . * Swrendyaxath w 

The Chief Justice a7ul Judges of tlis lEgk Court of IJ or gal Jjf\ 

Section 5*3 of the Specific Relief Act merely .states that tempo- 
rary injunctions are regulated by the Code of Civil Proeediire, it 
does not enact that the Court shall grant only such temporary 
injiinctioBS as are provided for in the Code. So that Mr. .Robert- 
son’s argument coukl only prevail if the Co'lc had presciibctl 
that the Courts should' only grant temporary iiij unctions under 
the particular circumstances, .detailed therein and no others. 
That this is -not the effect of sections 492 to 497 has been decided ‘ 
in 'Rash Beliary Bey v. Bhomani Cliuf/i and MtmgU CJmni 

y* Gojh^l Ram^‘^^, 

In my opiu'ioa I am at liberty to follow those decisions. 

I therefore grant the injunction asked for but as tlio defend- 
' anfc might be prejudiced in the event of the plaintiff failing in 
'.this', suit I .direct as suggested, by counsel during tho arguriient 
that plaintiff do bring into this Court within one week Its. Iy-150 
the total of .-the amounts sued for in the Small Causes Court .suits,: 

Costs of the .motion to be costs in the cause. 

'Attorneys for plaintiff : Messm*, JeJiangir^ MeMa mul Samji* 

Attorneys for defendant ; Messrs, Pesimj% Ilnsim mid Kak, 
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ORIGINAL OIYIL. * 

Chief JuHke BcoU'cm^ Batelielor, ' 

EBMAIIi EBEAHIM (Appellant and Plaintiff) HAJI JAH 
MAHOBIEI) HAJI MAHOMED, (Esspondent and Defendant)/^ 

€ml Procedure Code (Aot JClfof 1882), sections 103, lOS, 117-^Biiit dismissed 
owhiff t) ad}seMce of C(Mrmi--Ficdnlif* present with Ms mUnsssQS'^-^ldule 
allotulng co'ds of two Goimsel-^Jmiior Counsel should return brief if 
neither Counsel cthh to be presemt-^PraGUce. ■ 

Sections lOB 103 tlio Civil Procedure Code do not apply when tliO ' 
plaliUiH k pre-dciit hi Court. ■Hofcwifclistaading the non-appearanco of tlie 
pUiiifciffs Coiiiisfil tlio Court caa tinder section llT of tlie Code ask tlie plaintiff 
c|UOstit>:is relating to the suit and can examino his ■ witnesses or suggest that 
Ire fdioiild iiisfii'iict 5toai9 other Counsel to exarnino the witnesses. 

The rule of allowing the costs of two ■ Counsel on each side in taxation waS' 
intro Iiiced by tho Judges in order to obviate tho dislocation of the bmineas 
which miglil;- result from cases being called on at the saino time in two or 
m'>rD Coaris in wdilch the saais Couisel was engaged. This rule lias always 
been sii]ip!om.c‘iited by tlirj unmittoii rule of the Bar that one or other Counsel 
must retiioi his brief in good time if there is a chance of neither being able 
to ai'texicl wdi in tlra case i.s cailol on, and that in ease of dispute it Is the duty 
of the Junior to return the brief or to ■■make arrangements for some other 
CViiiii.soi to attend until he cm come in. ■ 

These were Two. appeals from the orders of -Mr. Justice Rasseli 
ilafced tlio 2ith day of August 1933^ the first refusing the appli- 
cation of the plaintiff to have the suit restored to the board and 
tlie secoii’i against trie decree disinissiiig the suit with costs. 

The plaiiitiffi filed this suit to recover certain inonios from tho 
defendant ill lULSpect of certain Hoondies drawn hy the plainti.ll 
.ill favour of tho defendant. The suit was called on before 
llosscdb August 1998, at a time wdieii neither 

of tho plaintiffs Oouasel could attend the Court. The defendant 
raised issues and then another Counsel was instructed on behalf 
o! tiie plaintiff to apply for a postponement. This was refused 
and the suit was dismissed with costs. An application was 
made under section 103 of the Civil Procedure Code for the 
restoration of the suit but this was refused with costs. 


1908. 

November 


^ Appeals A^bs, 43 and 44 of 1008 ? Suit No* B56 of 1907 • 


06 


hm mwnm. [?oii, xxxim 


woa 


Esmaix* 

ilBEAHIK 

U* 

Haji Jak 
MAHOMKI), 


The pkmtiff fcheiffeiipoE filed these two appeals* 

• Jiumk mii Setalmul for appellant, 

'The suit was called on very nnexpectedly on August 17th On 
that' day there were two 'long causes and one eoamercial cause 
down for trial before this suit. These earlier suits suddenly 
collapsed and this suit was called on at 12“ld o^3lock« At that 
moment both the plaintiff^s Counsel wore engaged adtlressiiig 
other Courts. The plaintiff was physically pre-iciit in Court* 
The question then arises whetlier where a plaintiff has inskneted 
Attorneys and lias signed a warrant in their favour authorising 
them to appear and. conduct the case on bu behalf and iiis 
Attorneys have instructed, Ooiinsol and have duly brk'fed theni 
the mere fact of the plaintiS^s physical presoTice in Court can 
be said to be an appearance under section 102. See Mm& 

V. Maria Sir Arnold White’s jaJgnient. Aeeorik 

ing to that case the mere/fact of the party^s physical appearance 
in Court does not mean that he appeared uiidor socfeioii 102* 
The words ^appear in parson^ have a well defined meaningj 
when a, party appears to eoiidiict his, own case without , any 
Attorneys, or Counsel. . The' 'fact that another Counsel wm 
instructed to apply on behalf, of the plainbil! for a postpofiemenfe 
does not mean that there was any appearance on behalf of tlie 
plaintiff. See also Bhibenilra %N'aram OMomd/iuri w Kinoo Earn 
Manilal l)hu7iji v. Gulam Ihmm Vazevr^^b 

The defendant brought into Court lls. 207-8, The Court 
ought to have in any event passed a decree for this amount in 
favour of the plaiiitiffi under section 102 which says that if tine 
defendant appears and the plaintiff does not appear tlio Court 
shall dismiss the suit unless the dofendaiit admits the claim 
or part thereof in which case the Court slrili pass a decree 
against the defendant upon such admission. 

£afi?#/faand Strangimn^ Advocate-Ceneral, for the respoiideiit. 

ScoTT^ 0. J.— In this case the plaintiff sued tlie defeiidaiifc for 
eight thousand three hundred rupees. The defendant put in a 

in (1900) 30 Mad. 274 at p. 270, (2) {im) 12 Cal. COO* 

C3}(lSS8)13Boma2. 
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written statement admitting the claim to the extent of Rs« 207 
only which he brought into Court. The suit was called on m-.. 
the 17th August and the plaintiff was present in Court with his 
Attorneys^ clerk anti his witnesses ready .to proceed with the 
hearing of the suit, but the two Counsel whom he had instructed 
were both absent. The defendant's Counsel appeared and raised 
i>ssuos and another Counsel was instructed by the plaintiflTs 
Attorneys^ clerk to apply for an adjournment which^ however, 
was not granted. The Court after waiting for some time for the 
plaintill^s regularly instructed Counsel to appear, on their non- 
appearance, dismissed the suit with costs. 

It is clear that the order of dismissal cannot stand because 
the plaintiff was entitled to a decree for the, sum of Rs. 207 
brought into Court, and as it is necessary for us to pass a decree 
for that amount at least, we think it is open for us to recon- 

■sider the who.Ie case. 

The plaintiff has filed two appeals, the first an appeal against 
tht3 order which was made under section 103 of the Civil Pro- 
cedure Code and the second an appeal against the decree dismiss* 

.ing .his suit. ^ 

In our view sections 102 and 103 of the Code do not apply 
because the plaintiff was present in Court. He did appear and be 
was ready to go on with his suit as far as his own evidence and 
tliat of his witnesses was concerned, and the J udge not with stand- 
ing the non-appearance of the plaintifths Counsel could under sec- 
tion 117 of the Code have asked the pbaintiff questions relating to 
the suit and could have examined his witnesses or suggested that 
he should instruct some other Counsel to examine the witnesses* 
We do not think that it can be reasonably contended that the 
plaintiff did not appear, and if he did appear then there is no 
ease for the application of sections 102 and lOS. 

"Wc think, however, that having the case now before us in 
consequence of the Judge^s error in not passing a decree for the 
plaintiff for the sum of Rs. 207 brought into Court, we ought in 
the interests of justice to set aside the decree and, direct a new 

trial,-,,:;-.: " , ■' ' .'dr'' :-Vd' 
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III making this order^ however, it is aecossaiy that we slioiihi 
protect the defendant from loss in coEsequenee of the oxptnisuH 
that he lias 'been put to. The plaiutift* must, therefurc?, pay fclio 
costs of the day iiicii creel on the 17th August, the costs of fclio 
order passed on the application under secdoii 103, tlie c/ads of 
and incidental to the drawing up of tho decree tlismbsliig tlm 
suit and the costs of both these appeals. 

The result will be heavy costs upon tho plaintifl* owing* to the 
neglect of his OounseL In this eounection it scorns necessary 
to remind the Bar that the rule of allowing the costs of two 
Counsel on each side in taxation was introduced by tlies Judges 
shortlj^ after tho establishment of the High Court when seveml 
Divisional Courts sat simaltaneously on the Original Side* The 
rule was introduced in order to obviate the dislocatian of the 
business wliieli might result from cases being caliwi on at the 
'same time in two or more Courts in wiiich the same Ooiiiisel 
weiS engaged. This rule has always been supplemcmicit by the 
iiawrittcri rule of the Bar that one or other Counsel must return 
his brief in good time if there is a chance of neither being aide 
to attend when the case is called on, and that in ease of ilispiito 
it is tho <.]uty oi the junior to return the brief or to make 
arrangements for some other Counsel to attend till he can come 
ill* If members of the Bar disregard their obligatians in such 
cases the;, justification for the- 'two Counsel rule will cease to 
exist and the rules for taxation between parly and party ivill 
have to be revised by the Judges. 

' The payment of the costs, which we have ordered, wdll be 
. va'Condition precedent to the hearing of the suit, the defendant 
undertaking to have Ms costs taxed and the allocatur served 
'within three weeks* 


Attorneys for the appellant : Memrs. li^rniia^ (h. 

Attornejrs for the respondents ; Papie c5’* 6k. 
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APPELLATE CIVIL. 

Before ^^-Ir Basil Chief Justice, and? Mr* Justice BafcTidor. 

OHHAG'A'NLAL KISHOEEDAS (oEiaiHAL Plaintifp), Appellakt, 

. BAI HAEKHA (oeigihal Defendant No. 2), Bespondent/^c^ 

Gmil'FrocGiiite Code [Act 31IV of 1882), see. 13 — Mes jtidicata — -Flea of res 
j'lidicata mn prevail even where its effect is to sanction tohat is illegal-^ 
Blidgddri and Narwdddri Tenures Act [Bomhay Act V of 1862), sec, 3 A 

A plea of estoppel hy res judicata can prevail even wlicrcfclxe result of giving 
effect to it will bo to sanction wbat is illegal in the sense of being proMlnted 

by statute.' 

Second appeal from the decision of Cliimanlal Lalliibhai, First 
Class Subordinate Judge, with appellate powers^ at Ahmedabad^ 
confirming tlie decree passed by B. G, Desai;, Subordinate Judge 
at Kaira. 

Buit to recover 'rent. 

The propertjj with respect to which the suit brought^ 
belonged to Goviiid and GokuL It formed a portion of a bh% 
or share | any alienation^ assignment, &Ct, of which was prohibited 
by the Blidgd^Jri and Narwadari Tenures Act (Bombay Act T of 
1862]), sec* *3* 

The lands in dispute which formed an unrecognised sub-divi- 
sion of a bhdg, were mortgaged by Govind and Gokul to 
Ohhaganlal Kishoredas (plaintiff) with possession on the Srd 
February 1893. On the same day Govind passed a lease to the 
plaintiff' for a term of five years. There were many other 
subsequent lea>ses, the last of which was passed by Govind for a 
period of one year on the lOtli September 1902. Even after the 

* Second Appeal No. 241 of 190S. 
t Tbe section rtms as follows _ 

Ji. It sball net be lawful to alienate, assign, moitgage or otberwisc ebarge or 
incumber any portion of any bbagor share in any Bbagdari or Narw4d4n village 
. otlior than a recognized sufo'division of such bMg or share, or to alienate, assign, 
mortgage or otherwise charge or in cumber any home-stead, building* site (gabbdu) 
or premise.'?, apxmrfceimnt or appendant to 'any such bh^g or share, or recognised 
su1>divi sioB. appurtenant or appendant thereto, apart or separately from any such 
bh% or share or recognised sub-division thereof* 
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'' -1909. expiry of tliis periocL Govind remained-, in .possossioii of tiie 
CHHAaiKXAx. till his death which took place -in June 1905/ After liis dealli^ 
BaiHamha. Iiis widow Bai Harkha (defendant 2) cultivated the , lands on 
behalf of herself and her minor son Arabala! (defeociaiit l) /s ■ ■ 

During Govind^s .life-time^, lie was sued by the plaiutitf tor 
Tent 'for the years 1902-03 and 1903-0‘^.and an ex pu/h deciee 
was passed against him. 

The plaintiffs now sued the defendants. to recover them 
rent for the years 1904-05 and 1905-06. 

Defendants contended that the land in suit was 

f||i/ : ' Narwa land, and that the sale or mortgage thci’eof in favtiiir « J 

any person other than a NarwAcMr was invali?! and tlnit it iMniU 

that as the plaintiff ccm Id not get 
IIIA'i possession: of the land under the Bhdgddri Act ho could not elniiti 

the rent thereof. 

tThe. Court of first instance held that the mortgage in favoiii: 

^ the plaintiff was illegal and the lease of the land on the ba^ls nf 

the Nsaid mortgage was iiivalidj and that the phiintiff could Jiot 
recover damagesdn lieu of rent. 

On appeal, the only issue raised in the low'd* apptdiiite Court- 
was t Are the clefendants-respondents estopped from 
the title of the plaintiff-appellant and are they lial.du fur the 
‘ / amount claimed by the plaintiff -appellant ? Tliis issue was 

found in the negative* 

' ' The plaintiff appealed to the High Court. 

H, C, Copji (with A. A. Bhak)^ for the appellant We concede 
that the mortgage in our favour is void under tlie BhagrMri Act, 

' ' 3862 ; but the lease which has been passed to us is not on that 

account void. The lessee Govind paid to us rent for a inimlicr 
of years, and even allowed an ex parU decree for rent to be passed 
; , ' , _ against him. Refers to Mnngp Ldl v. Aldml Gufmr^^^ ; Fenhiimk 

■ ' Waragan Pd v, Krishmji Arjmi 1 Bahgi v. Bamckindmi^'^ j Paki , . 

, ^ , KtkMmir. Eafgomn<^^'^ } Morion v. Fan*® I Sedamma 8kef4di 

' CD (18f8) i Cab S14t , ^ {3) (1902) Sir Bom. 262. A r ’ , 'I 

■ ,, (18^5)8Botn.l60. ■ , {189# 39 Bom. ISS. 'I 
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V. €Aiiikai/a JlegraUi^), Tiie decree in the previous suit operates 
ns jii&ieaia : BwftfM .Das \\ Ahhaij ; Jamaiat Singh 

V, Ahamml 

JuiDmhl liauehhoddas for the respondent :™We submit that not 
onljr is tho raorigage void under the Bhagdari Act, 1862; but 
tliC‘ lease also shares the same character, it being an alienation of 
an nnrocognized division of a bhdg under section 8 of the Act. 

The decx’co against Govind being eai parte cannot operate as 
res jitihmta : J/oSkusudmi SJiaha Mmichil v. Further,, 

wltere tho effect of res Judicata is to validate what has been 
speeilically prohibited by statute, the- plea should not be allowed 
to prevail; otherwise/ it would be open,to the parties to e'ffect 
transactions in an indirect way^ w^hich they .cannot do in face' 
of the statute. 

Scott,, C. J« On the Srd of February 1903 a possessory morfc.- 
gage of certain Bhagchiri land was executed .by- Govind lOiodabhai. 
and his brother in favour of the plaintiff* On the same day Govind 
passed a tenancy agreement to the plaintiff whereby he took tho 
Jaiid as lessee for five years. Further agreements of a similar 
nature were subsequently executed by Govind in the plaintiff'^s 
favour the last being of the ISih September 1902 for one year. 
After the expiry of that year Govind continued in possession of 
the land until liis death in June 1905, On his death his wddow 
the second defendant cultivated the land on behalf of herself and 
the first defendant her minor son. This suit has been brought 
by the plaintiff to recover the rent of the land for two years 
namely 1904-5 and 1905-C, 'No objection has been taken that 
rent accruing due in the life-time of Govind is not claimable 
against the defendants personally in this suit. The plaintiff* 
comes here in special appeal having failed in both the low^er 
Courts* 

The lainl the subject of the mortgage and of the tenancy agree'* 
toents is BhdgcMii land, part of a Narwa, but not a recognised 
sub-division of a share or .Bln<g : the mortgage is therefore unlaw- 
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fill and void under section 3 of the Bhiigclari Act (Eoiobaj Act V o! 
1862), It is argued on behalf of the clefenclaiits that ihs tenancy 
agreements wl'ietlier express or implied under wliie-h. tlm 
mortgagor Goviiid and bis heirs have remoiiied in possic-sii ii are 
void as being alienations tainted with the same vice: ns t!r». 
principal transaction and that rent is therefore not n*covf‘ra!h.n 
For the plaintiff it is contended that not only are those argii- 
ments niisoiind l)iit also that they are no long'er open to t-lio 
defendants because the- plaiiitifPs right to recover rent has Imkoi 
established by an ew parte decree against Govirid obtaiiierl by the 
plaintiff for reiit in respect' of the' years 1902-3 and lOOfM. It 
is argued that the questions now raised by the dei'ciiflaiils rniglit 
and ought to have' been raised' in/, the suit in which I ho d« erro 
was obtained and must be taken to have been 
plaintiff since they claim title merely by virtue of tlieir IieirKliij) 
to Govincl It eaniiot be disputed that if the points now aiiisr?d 
by the defendants arc good they would have been eijiially good 
for the purposes of defence hi the previous suit; tLiey oiigbii 
tlieredbre t.»rj.btav0 been raised. It was liowevcr suggested hy tlie 
pleader that a plea of estoppel 1 y 

cannot the result of giving effect to it will !.’♦'* to 

sanction wln|. pllegal This however is not the law. Xo siich 
limitation is c/-^^..^p4iiicd in section 13 of the Cudo of 1882. ff fJirt 
legality oidiii a point siiUslantialiy iridispiite it icuy be a 
fair sribject of (?^r*oromi:sc in Court lixe any other disputed 
matter and thus res jit dicrdii: see Gaai 
Central MnHwap v, Cltarlehou - sliiiilarly if it is al aiidoiiccl or 
not piitf forward bj' a ciefendmit it nui^t, having ’rt-gtirtl iu the 
provisions of section 13, be deemed to have been deeided agiiiiint 
him. The defences raised are therc*fore not now open to the 
defendants and the plaintiff is entitled to the rent cdnimerL 

We reverse the decree of the lower Courts and a decree 
for the plaintiff for the amouiit claimed with costs througlioiifc, 

Ihtrm feremniL 

' ' ' . , ' • ■ . in :m 


Cl)' lum] ik*CU14atp,Bb 
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Before Mr, Justice Batchelor and Mr. Justice Beaton 


TheTBUSTEES POE the IMPEOVEMENT of the CITF of BOMBAY 
(oiiiGiH^iL Opponent No. 1), Appellants, t;. JALBHOY ARDESHIE 
SETT AND ANOTHBB (original CLAIMANT AND OPPONENT' No» 2)j RESPOND- 
ENTS.* ■ 


Land Acquisition, Act (/ of 1894% section Market vul as of lancV-^ 
Methods fjf assesshig the market mhie~-“Correct methods laid down — 
Oit/j of Bombay Improvement Act {Bombay Act . IF of 1898) — Falxmtion 
hy OoUsoioT--AcqLtAsUion of interest by claimant after OoUeeto/s aivard-^ 
Beferonoes to the Tribuml of Appeal — Qonsolidation of references, 

Tlio Goverauiont o'^ BoiiTda}?, aetiag' oa belialf o! tlio Improvement Trustees, 
iiiiilor the Citj of Boiiibay Improvement Act (Bornljay Act lY of 1S98), 
noUii^d for acvpilsitiou nine parcels of hud iu December 1898. At the date of 
the iiotiihatioiij J., the owner of the parcels, was in nneiiounibercd possession of 
only one of tliein ; and ilia remaining parcels were let on permanent leases as 
building sites. Batwean the dates of aotlfieation and acquisition, J. bought out 
the Interests of tlie tenant iu one of the parcels. The situation of the land was 
such that the whole plot eoiisisting of the nine parcels w'as capable of forming 
a valiiahlo quarry. The Collector in assessing compensation dealt with all the 
pared, separately ; aud ref used compensation on a quarrying basis. As regards 
tho seven parcels, the award wa3 arrived at on a rental basis. In ail the- nine 
cases, raferoiices were claimed and made to the Tribunal of Appeal constituted 
under sc^etion 48 of the City of Bombay Improvement Act (Bombay Act IV of 
ISOS). After tlm Collector had made his award and before tho reforenoes were 
heard, J, boiiglit out tho tenants rights in the seven jiarccls. J, next applied to 
tho Tribunal of Appeal for consoiklation of the references into one: this' vras 
allowed. The Tribunal of Appeal allowed Jds claim for compensathm for tho 
■whole land on a quarrying basis. On appeal, it w^as objected that the consolida- 
tion was wrongly allowed lor J» was thereby permitted to advanoQ a claim-— 
namely the claim to the quarrying value— which otherwise he -would not have 
been able to make. 

MeM:^ that the consolidation was rightly allowed and had not the effect which 
wms coutended for. It was not by reason of the consolidation of refereiiees that 
J. was eualjled to put forward what might ha called tha quarrying claim ; that 
claim was already before the Collector and the Tribunal, and. whether good or 
bad, had to be decided on quite other grounds than the arbitrary dlvisieii of 
the land made by the Collector. 
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Reid, fiirblier, tliai; com^onaatioa bIiouM noli be on a uarriablo 

basis, for the land was never a markotablo quarry at the material time, and did 
not become so till after the Collector had made his award . 

Rer Batojxmlom, J* -.—lor the purposes of ascertaining tho marki^t value of 
land under section 23 of the Land Acqalsition Act (I of ISDIdj Court must 
proceed upon the assumption that it is tho particular pleeo of land hi qiiesilun 
that has to be valued including all interests in it. 

Collector of Bdgcuim v. Bhlmmoii) followed. 

Tho method contoinplated by the Lanl Acquisition A<d (1 of Cor 

assessing eompeiiHation is that of ascertaining first tlio mas'ket value of the land 
as if all separafco interests comhiued to soil ; and thou of apportioning that 
value among tlio persons interested. Tho ‘^market vako of ilu land meatis 
tho price which would bo obtainable in tho market for a concrcii? parcel of land 
with its particular aivaiituges audits parliouliir dra.vbacks, b',>th a Ivaiitagos 
and drawbacks beiag estimated rather with roferauoo to commcrcLil vaiui ihau 
with reference to any abstract legal rights* 

Fer Rmatoix, J. : — ^Taking the scope of the Laud Acquis it icri Act (I of iHl'* I) 
and its words, it seems that in ascertaining compensatton for laud taken up 
neither the method of valuing each iutorest in is separately nor the lueiliod 
of valuing tho land as a whole and then apportioning to each pi^rson intoreslel 
the share to which ho is entitled, is excluded. What is intended U ;h fair and, 
reasonable estimate of the coin[)ematioa to bo awarded : and this is to ho arrived 
at by taking into cuiuideration certain specified matters and excluding from 
consideration others. The Act seems to leave a great deal to the diserotiou of the 
Collector and the Court, and amongst other mutters, to leave it to their dinere* 
tioii to ascertain tliG market value of the laud by oithm* of the two mAho'D^ 
This oxiiuion does not conilict with what was decided hi (Jo'fevf'or of Bd<hinm 
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Appeal againsi the decision of Tribunal o! Appeal appointed 
imder section 48 of the City of Bombay Imx)royumerifc Act (Boni.. 
bay Act IV of 1S98). 

In December 1898^ tbe Govermnenb of Bombay, acting on 
behalf of the Trustees for Improvement of the City of Bombay, 
published anotification: for acquiring a piece of land beloiiging to 
one Jalblioy. The piece consisted of nine parcels of land. The 
situation of the piece on the top of a cliff was such that it foriiied 
by itself a valuable quarry. 

At the date of the notification Jalbhoy was in uaciieiiinbereil 
pOBsessionof one parcel alone,^ ^The reinaining parcels were let 

: Cp; (WpiO BoM. L, B., ■ 
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oufc by liim as building sites on permanent tenure. After the 
notification and before the date of the award by the Collector^ 
Jalblioy purchased tenants^ right in one more parcel. 

The Oollecfcor valued all the nine plots separately on the rental 
basis and awarded Rs. 11,803-14-8 as compensation to Jalbhoy 
for the whole piece of land. 

On Jalbhoy application, the Ooilector referred all the nine 
cases to the Tribunal of Appeal, 

After the date of the Collector's award and before the references 
came on for hearing before the Tribunal of Appeal, Jalbhoy 
bought the tenants' rights in the seven remaining parcels. This 
made hiiii the owner of all interests in all the nine plots of land* 

Jalbhoy nexc urged upon the Tribunal of Appeal to consolidate 
all the nine cases into one, as ho had become owner of all interests 
in the whole piece consisting of nine parcels of land. The con- 
solidation prayed for was allowed and the eases were heard 
together.as one appeal* 

Before the Tribunal of Appeal, Jalbhoy claimed compensation 
for the whole piece on a quarryable basis. The Tribunal allowed 
the claim and fixed the amount of compensation to be awarded 
to Jalbhoy at Rs. 42,364* The grounds* of the decision were as 
follows;— 

It was argued that the purchase of the tenants’ rights long after the date of 
Declaration disentitled the claimant to any quarrying rights, and these rights 
were destroyed by his having let the land for building purposes on a permanent 
tenure. It was also arguod that at any rate, at the date of the DL.‘claration, th3 
tenants were parties entitled to a part of the eompensation in their own rights. 

We have to consider thei'efore if the tenants’ interest, which the claimant 
ha& purchased from the several tenants of the seven plots, falls under the pur- 
view of section 40 (2). If it does, the claimant’s right to claim conipensation 
for the quarry becomes very questionable. 

The effect of a nofclii cation under the Act is to put an end to tlio rigid of the 
parties to Interfere with the land or to. add anything to its value, so as to 
become entitled to eniianced compensation. The valuation of the land to be 
acquired must ba made, keeping in view the market value that a prudent 
purchaser would pay at the date of the Declaration. The question therefore to 
cl,eterinino was, what was the value of the land 'oh that date* 

In the present case what wo have to consider is, whether there is any interest 
created or enlarged by the clainwb after the' ^af/'hotihoation, so m to 
;■■■■ B, 68^^, ^ V. vv',-;-: ;'v-' 
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iacmse the amount of compe»saMon to bo paid for tbe land, iiiidor seotioo 
49 (2)* It seems not. The right to qmnj was in the owner of Mowroji Hill 
and till within tho last 10 years quarrying had been carried on quite close to the 
plots ill question. Wo think the right was not totally destroyed by the letting 
o£ the plots for building purposes, but was simply kept in uheYanee during the 
occupation of the land by the tenants. 

The owner of the Hill was, so as to say, possossod of the freehold. He 
owned tbo soil and had the right to quarry, but that right ho could not exor* 
else so long as his tenants occupied the laud. That right would revive, and 
he wmuld become repossessed of it at any time he bouglii out the tenant St 

The claimant was the only person to appear liefure the Ihibunai chdmiug 
full compensati )n for all interests. The tenants did not appear, ami did not 
make any claim. 

Under these circumstances, if this view was correct, it would follow that no 
ne^v interest was created after the date of Hotificati on, nor was any Interest 
that previously existed enlarged after that date. The interest in the right Uy 
quarry was there ; it was in abeyance' for -a -time. The teniintH, wlm liad taken 
the land on/ lease for building purposes, had no right to f|miTy j they were 
entitled to the use of the surfaee-land only. When, theroibro, the landlord 
bought out the tenants^ building rights, he beejime repossossed of what ho 
originally had as the owner of tlm soil in the seven plots. As t,) plots 5(S and 
510 there vras no dispute and claimant was admlttecllj the owner cd all interests 
in them. 

The ca«c presents another difficulty.; for, if each plot is taken sepawiiely It is 
so very small in sijso that It would not be possible to carry on quarrying oper- 
ations -with safety. In that case wo think ■ it fair tliat something eitm sliould 
he allowed for the chauco of acquiring the otlier plots so as to get a f|iiitrriab!e 


"'fl- ■ 

„ • } , 


Under the Land Acquisition Act, section 23, wo have to ascertain the imA&h 
value of the lamb To do this, it ■ has beoii held by my predocOHSor in oilea 
that it was not necessary to value tho interosis of the landlord and the tenant 
separately, but all interests should be valued together. In reforenco Ko»22 
of 1905, Mr. Macieod said that it was not intended that the Collector shanW 
split up interests and value them separately and inilopendeftily ; as for 
iBstanee to treat a kadlordb interests and a tenants inioresis in the same land 
as distinct things to bo valued apart from each other. 

The treatment of the different Beferences as one Befercmcc strengthenod 
cMmantb contention demanding compensation for his quarry rights* The 
question for decision is an important and difficult one, and I have consequently 
expressed my willingttcss to grant a certificate of Appeal to the High Court 
Wa »' inclined howofer/to hold ,^d we find, thft ckinmnt has not acquired - 
any new or enlarged' Intere&tm -terms of section 49 (2) go as to increase '-Ih# ' 

ainountol compensation to be'pid for The land. ' v''/;’ ; ’ 
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The Tribunal further worked out alternatively compensation 
on a rental basis : and in doing so, they remarked as follows :-~ 

If the method adopted by us for the. above Taliiatioii is not caccepted by tbe 
High Court, the other method to follow would he to determine what a prudent 
purchaser would pay on valuing each plot separately and allowing some extra 
Value in consideration of the chance of acquiring the adjoining plots so as in the 
end to get a large quarriable area. In that event we would adopt the valuation 
juacle by the collector, hut with this modification that instead of allowing 
years* purchase as ho has done, we would increase the number of years’ 
purchase to 18 * 18 .’* 

The Trustees appealed to the High Court. 

Lowndes and Jardine (with Messrs. Cfawfordy Brown and Com* 
pany) for the appellants It is not competent to the claimant to 
acquire a new interest in the plots after the date of the Noti- 
fication issued under the Land Acquisition Act (I of 1894), The 
claimant Jalbhoy bought up the tenant^s rights in seven plots 
after the date of the Collector's award. But as soon as the 
Collector's award was macle^ the land^^^^y^ absolutely in His 
Majesty under section 50 of the City of Bombay Improvement 
Act, 1898. The tenants had no other interest left to them except 
the right to receive compensation awarded, and Jalbhoy cannot 
claim to have got anything more than such right by reason of 
the said purchase. 

The Tribunal of Appeal erred in allowing the cases to bo con- 
solidated before them. The consolidation cannot be allowed 
where its effect is to enable a party to put forth a claim which 
he could not make if the consolidation were not allowed. 

Further, the Tribunal have erred in valuing the land here on 
the basis of an unencumbered free-bold and then px'ocecding to 
divide the amount into different interests. Property to be 
acquired must bo valued rebus sic stantibus at the date of declar- 
ation. Land in the abstract can have no market value. There 
can be no such thing as the market value of land in the abstract 
separate from the interests therein. What one buys in the 
market is the interest in the land. The market value of land 
must mean the aggregate value of various interests in it. The 
words used in a conveyance of land are [always the right, title 
and interest of X. 
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The diflleiilfcy of attempting to value land in the ah.strnct will 
be apparent from the following inntances 

(1) It has been heW by the Privy Conneil that tho Collector’s 
award i>s merely an oficr made on huluiU ol (rOMn'iiiiioiit* II the 

Collector is to value in the abstraet, how ran he nnke an ofIVr 
to various persons having an interest in tne laud . In lu i •' 
Mmfalt Mcfjhai «'> Macleod, lias h.dd tiuit the t.;nn " claimant ” 
in the Land Actiuisition Act, ISOii, means the aggregate liody of 
claimants and that the oHer has to ho made to the claimants as a 
body. I submit that this »s not a right iuterpiadatlon, 

(2) The land is actiuired free from all incuml.r..neep, a. y., 
easements How can you value laud in tlic abstract Lee from 
casements? The easements might be more \-ahiabIe P-mitlm land 
and you must value them separately. 

(3) In cases of Toka tenure, the interest of the Tr>ka tenant 
has a market value and is sold every day, Frcc-hold is never 
sold. It was held that the Oovernmmit was not a parly inter- 
ested in the valuation of Toka tenure land under the Limd 
Acipiisition Act. The City of Boml'ay Improvement Act was, 
therefore, amended subseoueutly sons to make the Government 
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aceoi’diiig to which tlio value to the owner and not to the 


accjuii'in" hotly is to bo determinccl and a-warded. See SkiUng 
V. MeiropalUmi Board of Worhs W ; Penny v. Penny ® ; Abmlmma 
V. M<iyor, Aldermen, and Commons of the City of London ; Cripps 
on conipensation (4th Edu.), p- 109. 

The appellants t'lu-ther submitted that owners of separate 
properties eaiinot combine so as to sccui’O a larger value for their 
combimMl properties. Value of a large area made up of 
irregular plots if sohl as one plot would be much larger than the 
aggregate values of the separate h-regular plots. Such valuation 
is not allowed, for hy so valuing jmu would be giving each 
separate owner more than he is entitled to by w'ay of compen- 
Kation for his interest. See Mayor of Tgnemontli rmdDnJsegf 
Norlhmherlnnd 

You may give something more for the possibility of the 
claimant acquiring the adjacent lands and thus increasing the 
value of his interest. But the possibility must not be vei*y 
reiuote. The tenants in the pre.sent case arc Fazandar tenants 
and have a porrnauent interest in the land, Jaibhoy is the 
B’azandar and has the right to receive the ground-rent and 
noti)ii5g else. The tenants are the owners of the land subject to 
the payment of gronnd-reut, there being no power of re-entry in 
Jaibhoy. The tenants and Jaibhoy, therefore, cannot combine. 

Jfurther, it is not the tenants who come and ask to combine but 
a person who has bought up the tenants’ rights after the 
noiiiication. No difference exists between an outsider and a 
Fazandar buying np the tenants’ rights. If the tenants cannot 
claim to combine, bow can a person who has bought their rights 
do so? 

As regards the principle of valuation, the observations in 
Government of Bombay v, Merwanji Mmcherji Caim^^^ and Collector 
of Belgaum v. Bhimrao^^'^ are against me. 

, The true principle is to value the interest of each holder of a 
tenure and give him a sum equivalent to the purchase-money of 


(1) (1870) L. R e Q. B. 37 at r- (1903) 19 T. L. U. 630. 

(2) (1867) h. li. 5 Bq. 227 at p. S83. (S) (19t8) 10 Bom. L. E. 907 at p. 918- 

, («) (1'68) B. E. G Eq. '62.3 st pp. 629, 633, (6) (1908) 10 Bom. L. E. 06. 
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such interest : Himnira ]}^aram Boy v. Titnram Mtihrjee ^'-'^ ; Finh 
V. Bemtary of State for India^^. These cases \vore decided utwicr 
the Land Acquisition Act. But the present case falls under 
section 49 (2) of the City of Bomhay Improv’cracnt i\ct. It 
shows pointedly that you must value the separate interests 
separately. 


?>’ Jaibhoy is not entitled to valuation on the quariyi!!;:; i>asiH. 
Originally, there were two alternatives before the owner of these 
plots. (1) Hanging on to the land without the prospect of any 
return in the immediate future on the chance of quarrying it later 
on when the same could be profitable, or (2) letting out the land 
immediately for building purposes and getting an immediate 
return for the same. The owner here chose the second alternative 
and got a large return during the.se years. He cannot now claim 
the profits of quarrying. 

Stratiyman (Advocate General) with Inverarity (instructed by 
Pesionji, Rndam and Kola) for the respondent. — The que.stion as 
to how the value i.s to be assessed resolves itself into two other 
questions. (1) Is it land or various intere.st,s in land which are 
to be valued ; and (2) Is the Collector to be allowed to prejudice 
the owner by .splitting up the land as he thinks fit and mak- 
ing separate cases and separate awards for the parcels into 
which the land is split up. I submit, the an.sw-ei' to the fir.st 
question is land ; and the second question must be answered in the 
negative. As to the first question, I rely on the plain meaning 
of sections 3fl, 4>, 6, 9, 11, 1.S, 20, 21, 22, 29 and 39 of the Land 
Acquisition Act ; and on the case of Colkelor of Belymim v. 
Bkimrao^^K If the argument of the appellants i.s to be given effect 
to then you must substitute “ mai'ket value of the separate 
interest in the laud,” for the phrase “ market value of land ” in 
; section 23 of the Land Acquisition Act, 1894. 

In the present case, Jaibhoy was the common owner of the soil 
and the quarry. It is quite immaterial to wlmfc u.se the owner 
; • may have put his land. If you treat the interests as having 

: , 0) (1903) so C»l, 801, „ , (2). (1007) .34 Cal. 599. ; ■ , \ ' 
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combined, then why not assume a combination for a common 
owner* The claimant was at the date of the declaration entitled 
to the value of the land on the quarrying basis minus what it 
would cost him to buy out the tenants. The market \alue is 
what a purchaser would give for all the interests combined, 

Ijownde$ in reply Once you assume combination there is no 
obstacle to valuing the land on a quarriable basis. But the 
combination must either rest on fact or be assumed in law. 
There is none in fact, under what law then can it be assumed ? 
The whole scheme of the Land Acquisition Act is compensation j 
therefore the enquiry must be what is the man losing ? The 
Court cannot undertake to compensate for land in the abs" 
tract. The English practice is to compensate for separate interests. 
See Lands Clauses Consolidation Act, 1845 (8 and 9 Viet., c. 18), 
sections 9, 12, 15, 16, 18 ; Housing of the Working Classes Act 
(53 and 54 Vic,, c. 70), section 21 (1), 

Batchelob, J, : — This is an appeal from a decision of the 
Tribunal of Appeal appointed under section 48 of the City of 
Bombay Improvement Act, 1898, and has reference to the 
amount of compensation to be awarded to the claimant, Jalbhoy 
Ardesif Sett, in respect of nine parcels of land which have been 
acquired by Government for the Improvement Trustees under 
the Improvement Act, 1898. The compensation awarded by 
the Special Collector was Es. 11,803, and on appeal to the 
Tribunal this sum was increased to Es* 42,364 with interest at 
6 per cent, on Ks. 30,560. Against this award the Improvement 
Trustees bring the present appeal, contending that the Tribunal 
has applied wrong principles in assessing the compensation and 
that an excessive sum has consequently been allowed. 

The facts are not in dispute, and for present purposes may be 
shortly stated as follows. In December 1898 the nine parcels 
were notified in connection with a scheme under section 27 of the 
Improvement Act, and at that time Jalbhoy was in unencumbered 
ownership of only one of the parcels, No. 505, the others being 
let on leases* The land is such that the whole plot, consisting 
of the nine parcels, forms in itself a valuable quarry, but it is 
not profitable to quarry any small ^yea such as a single parceL 
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■Betweea the notification and the acquisition Jalbhoy bought out 
the interest of the tenant of parcel No. 510, In acquiring the 
land the Special Collector dealt separately with parcels 005 and 
510, to which apparently a part of No, 512 was also addedj and 
refused Jalbhoy’s claim to receive corajrensatioa on a (juacryiiig 
basis. Jalbhoy appealed to the Tribunal, his general claim for 
quan-ying value being included in the rcl'eronco. As to the 
remaining parcels, the Collector made separate awards, valuing 
the house-holders^ interests on a rental basis, and a.sse,ssing tin; 
interest of Jalbhoy as Fazandar at 25 years’ purchase of tire rents. 
None of the tenants claimed a compensation reference to the 
Tribunal, but Jalbhoy did claim this reference in each ca.se, and 
in each ease ho made it without prejudice to hi,s general claim for 
quarrying value as embodied in his appeal regnaling parcels 
505, 510 and 512. After the Collector had made hi.s award, and 
before the references to the Tribunal came on for hearing, Jalbhoy 
bought out all the remaining tenants. When the references 
were taken up by the Tribunal, .Jalbhoy applied that, they .should 
be eon,soIidatod and that hi.s claim for compensation on a 
quarrying ba.sis .should be allowed. Mr, Lowndo.s’.s first objection 
to the decision under appeal is that the Tribunal was wrong in 
allowing the referenee.s to be consolidated with the re.sult that 
Jalbhoy was thus permitted to advance a claim — namely, the 
claim to the quarrying value— wdiieh otherwise he wouM not 
have been able to make, Butin my opinion the ccn.solklation 
had not tills effect, and was rightly allowed. Mr. Lowndes 
concedes that Jalbhoy could not be prejudiced by any parcciliiig 
out of the land which the Collector might ehoo.se to make, and, 
that being so, the objection seems to me to fail. For it was not 
by reason of the consolidation of references that Jalbhoy w’as 
enabled to put forward what may be called the quarrying claim : 
that claim was already before the Collector and tlic Tribunal, 
and, whether good or bad, had to be decided on quite other 
grounds than the arbitraiy division of the laud made by the 
Collector. Moreover it must be remembered that Jalbhoy as 
Fazandar owner of some of the plots and as les.sor of the 
others with the prior right of buying out the lessee had an 
interest in the whole area acquired. . , , , . . 
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To pass now to the main argument which has been addressed 
to us : it turns upon the meaning of the %vords the market 
value of the land in section 23 of the Land Acquisition Act. 

The Advocate General has contended that the compensation to 
be awarded must be ascertained by reference to the value of the jAzmor. 
laud itself considered, as he put it^ as unencumbered freehokb 
that iSj on the assumption that all interests combine to sell; Mi% 

Lowndes, on the other hand, has urged that the true moaning of 
the Act is that compensation should be awarded by the valuation 
of the separate interests existing in the land. It appears to have 
been assumed at the bar that the choice between these alternative 
constructions must determine the result^ but for my own part I am 
not clear that'such an assumption is well founded. However that 
may be^ I think that the point in controversy is^ so far as this Court 
■ is concerned, concluded by the case of GoUeetor of Belgaum v« 

While that case stands, I can see no room for the 
appellants’ present contention, and I did not understand Mr.* 

Lowndes to suggest that the contention could be allowed under 
the Land Acquisition ’Act so long as the case retains its authority. 

The decision, to which I was a party, is a decision of this Appeal 
Court and has the high authority of Jenkins, C. J., who in 
delivering the judgment laid down that for the purposes of 
ascertaining the market value of land under section 23 of the 
Land Acquisition Act the Court must proceed upon the assump- 
tion that it is the particular piece of land in question that has 
to be valued including all interests in it.’^ That, as I under- 
stand it, was said in general terms upon the construction of the 
Act, and formed the raho decidendi. So far as the Land 
Acquisition Act is concerned, I think the ruling is decisive, and 
it is of course binding upon us now. The only ground upon 
which Mr. Lowndes sought to avoid this decision was, if I 
followed his argument correctly, that here the land was acquired 
not under the Land Acquisition Act, but under the Bombay City 
Improvement Act. The distinction certainly exists, but in my 
opinion it is not material. For the Improvement Act incorporates 
the relevant provisions of the LancI Acquisition Act, including 
section 23, and I can find no good reason for supposing that 

(^'C19aS);0'-'Bora;-I#;.E/657^ ■ „ 
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tlie Improvement Act intends^ or operates, to effect a fundamental 
cliange in the methods of the Land Acquisition Act* No such 
far reaching effect ought, I think, to be given to section 49 (2) 
of the Improvement Act, which merely reproduces section 21 
(b) of the English statute, the Housing of the Working Classes 
Act, 1390, and which may receive ample meaning without 
recourse to the unlikely hypothesis that so important a change 
in the Acquisition Act was intended to be made by way of 
indirect and somewhat far — fetched inference* In my opinion, 
therefore, it would be enough to say that the decision in the 
Collejior of Belffaum^s is isital to the contention that the 

land here should be valued on the footing of assessing the 
separate interets. 

But as I am anxious to avoid any appearance of treating 
nnceremoniously the careful and elaborate argument we have 
had from Mr. Lowndes, I will notice briefly the main points 
which he has discussed. His chief reliance was placed upon certain 
particular sections of the Land Acquisition Act, such as sections 
3 (g) (iv), 9 (3) and 81 (1) (2) (3) and (4) as showing that the 
word land was used in the Act as equivalent to interest in 
land/'’ The Advocate General, on the other hand, has pointed to 
a number of other sections where the word ^Mand appears to ' 
denote the physical object. It would be tedious to analyse all 
these sections individually, nor do I think it necessary to do so. 
There can bo no doubt that the word compensation occx- 
sionally used to mean the particular sum awarded for the acqui- 
sltion of a pardcular interest, but that is quite consistent with 
the position taken by the Advocate General. Beading the Act 
as a Avhole, I can come to no other conclusion than that it con- 
templates the award of compensation in this w^ay: first you 
ascertain the market value of the land on the footing that all 
separate interest? combine to sell ; and then you apportion or 
distribute that sum among the various persons found to bo inter- 
ested : sections 8, 11, 18, 19, 20 and especially sections 29 and 
80 are to my mind decisive upon the point. Section 31 (3) which 
Mr. Lowndes claims in his favour appears to me to tel! the other 
way, for, though the sub*section is not perlvips worded widi 

0) (1908) 10 Bom. L. R, 657, 
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perfect accuracy^ wo have the antithesis marked between land, 
and an interest in land. That distinction is^ as I understand it^ 
preserved throughout the Act, where ^Hand^'’ is always used to 
denote the physical object^ which is after all. the thing that has 
to be acquired. Provision is made for compensation* to all persons 
interested, but claims on this head are^ I think;, to be adjusted in 
the apportionment prescribed under sections 29 and 80, and do 
not fall to be considered till after the Court has determined the 
market value of the land under section 23 (1). 

Then Mr. Lowndes urged that the theory which. I am endeav- 
ouring to justify would lead to unwelcome results in its practical 
application, and he gave us two or threeliistanees of such diffi- 
culty. I have considered those instances to the best of my 
ability, but am not prepared to concede that the difficulties 
suggested are inevitable under my view of the Act, and in any 
case, if that view is right, the argument is no more than an 
argument ah imomenientif and the answer would be that our Act 
is less convenient than would be an Act prescribing valuation 
by separate interests. I must not of course be taken to express 
an opinion that an Act drawn so as to impose as a first step the 
valuation of separate interests would in fact he a better or more 
convenient statute than that which we have : my opinion goes no 
further than that that is not the meaning of the Land 
Acquisition Act. 

As to the argument that under the English Acts dealing with 
similar subjects it is the established practice to value separate 
interests, I can only say that the English Acts in their scheme 
and structure differ so materially from the Land Acquisition Act 
that ill my opinion it would be unsafe to make any inference 
from the practice prevailing in England* I repeat that I by no 
means assert that the difference in procedure must necessarily 
lead to any substantial difference in the result ;,I limit myself to 
saying that in my judgment the method contemplated by the 
Land Acquisition Act is that of ascertaining first the market 
value of the land as if all separate interests combined and tben 
of apportioning that value among the persons interested. It is 
said that that method may on occasion prove downright imprac- 
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ticable or unfair^ but it will be time to consider such a case when 
it actually arises. 

Then comes the question ; does this view of the methods of the 
Act decide the appeal in the respondent's favour ? In my opinion 
it does not. For, though the marhet value of the land has to be 
ascertained on the assumption that all separate intei’ests combine^ 
that^ I think, only means that the separate interests are taken to 
combine so as to give a complete title to the assumed purchaser and 
the acquiring body, nob so as to impress upon the land a character 
which it did not bear or to give to it a value which it never had 
in the market ; for it is still the mar'kel value of the land 
which has to be determined ; and by that is meant, I think, the 
price which would be obtainable in the market for that concrete 
parcel of land vfith its particular advantages and its particular 
drawbacks, \both advantages and drawbacks being estimated 
rather with reference to commercial value than with reference to 
any abstract legal rights, If that is correct, it furnishes an 
answer to the contention that the full quarriable value must be 
allowed because this land is in fact by natural formation a 
quarry. That may be so ; but it was never a marketable quarry 
at the material time, and did not become so till after the Collector 
had made his award. At the material time the claimant could 
not have obtained a quarry price for the land in the market 
because admittedly the permanent building leases, containing no 
provision for re-entry, stood betvveen him and any immediate 
ability to quarry } and the determining factor is the value to the 
owner, not the value to the acquiring body after acquirement. 
The case, therefore, seems to me to fall within the principles 
■which have been applied in English cases to owners of land 
adaptable for use in reservior sites, and to use the language of 
Vaughan Williams L. J,, in a recent case of that sort, 1% re 
Lnem and Chesterfield Gas and Water Board^^'^y I would say that 
the land here had an adaptability value on the footing of its 
possibility as a quarry, but that it was not a realised possibility, 
nor was it competent to the claimant to convert it into a realised 
possibility by the expedient of buying out the permanent tenants 
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after the Collector's award had been made ; see sections 49 (2) 
and 50 of the Improvement Act, 

If I am right in thinking that that is the law, there is an end 
oE the matter'; but since the point was taken, I may add that in 
my judgment there is really no particular hardship in this view. 
For it was the claimant himself who, in pursuance of his own 
financial interests, sacrificed and abandoned the quarry user of 
the land for the consideration of the rents obtainable from the 
permanent tenants ; in other words, he himself put it out of his 
power to use the land as a quarry and he did so with his eyes 
open and for what he regarded as sufficient consideration, Ido 
not think that he has any fair grievance if when the land comes 
to be acquired, it is acquired in the character in which alone he 
had the power of using it. 

The most that he can fairly claim, in my opinion, is the market 
value of the land in that character plus a special allowance for 
its adaptability as a quarry at some future date; and to that I 
think he is entitled. There is no evidence as to the amount at 
which this special allowance should be calculated. The Tribunal 
recognising that the fall qurarriable value might not be sustained 
in appeal, give us an alternative finding that as allowance for 
the special adaptability value the number of years’ purchase 
adopted by the Collector should be increased from 14|- to 18*18, 
The correctness of this mothod was at first challenged by 
Mr. Lowndes and defended by the Advocate General, but sub- 
sequently Mr. Lowndes informed us that he would not dispute 
it, as his clients were more interested in getting this GourVs 
decision on the questions of principle than in cutting down the 
allowance suggested by the Tribunal. 

The result is that if I am right as to way in which this land 
should be valued, there is now no dispute as to the quantum 
of compensation. In these circumstances and having regard to 
the special knowledge and experience possessed by the Tribunal 
on such points, we must adopt the alternative finding, that is to 
say, the market value of the land will be determined on the valua-^ 
tion made by the Collector subject to this modification that the 
number of years* purchase will be increased from lif- to 18*18 
years as allowance for the special adaptability value* 
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awarded and that this is to he arrived at by taking into con- 
sideration certain specified matters and excluding from considera- 
tion others. The Act seems to me to leave a great deal to the 
discretion of the GoUecfcor and the Court, and amongst other 
matters, to leave it to their discretion to ascertain the market Jaibhoy, 
value of the land either by the method advocated by Mr. Lowndes 
or by that \YhIch receives the support of the Honourable the 
Advocate General. I do not think this opinion conflicts with 
vrhat was decided in Bhmraoh caseW ; for in that case it was not 
held that valuation by computing different interests separately 
was universally wrongs but that it was correct to follow^ the other 
method in that case. But Mr. Lowndes argues that even if the 
Land Acquisition Act leaves the question open yet section 49 
cb (2) of the Bombay Improvement Act, which Act incorporates 
certain portions of the Land Acquisition Act, absolutely requires 
that the compensation must be ascertained by valuing separately 
the separate interests. The argument does not convince me. 

I think the Bombay Improvement Act leaves the choice of 
method open, just as the Land Acquisition Act does. The latter 
part of clause 2 of section 49, no doubt does contemplate the 
valuation of a separate interest and wdien a case such as is 
contemplated there actually arises— it has not arisen before us — 
no doubt such valuation as is required will be made. 
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the Honourable Mr, Jiistioe Chandaoarhar, Acting Chief Justice^ 

, and Mr, Justice Heaton* 

JIVANJI JAMSHEDJI LAKDAVALA (oEiaiNAi, Dbpexbant), 
Appella^jt, BARJOEJI KASSEEYAIsJI axd othess (origikal 

PLAIHTirFs), EesPOXDEXTS.^ 

Appointment of a Committee for management of property —Appointment 
acquiesced in hg onmer-^Comm iitee in management for a long time — BuU hg 
Committee against a trespasser in ejectment— Title, 

Tbe Farsi Panuliajat at Bombay appointed a committee to manage tlie pro- 
perty of tlio Farsi Anjam^n at Surat. The committee managed the property 
Second Appeal Ro. 121 of 1908. . 
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fox* a veiy long time— sixty years— with the authority ami acquiescence of the 
Pars! Anjumam Subsequently the defendant having trespassed on the property, 
the cDiEmittee sued him in ejectment. The defendant contended that the 
plaintiffs had no right to sue for the I’ecovery of the property as they were 
neither the owners nor the nominees of the Anjmnaii. 

JSeldi that the plaintiffs being in possession for a long time with the authority 
and acquiescence of the owners, namely, the Farsi Anjuman at Hr rat, were 
entitled to recover possession from a trespasser. 

SECOh^D appeal from the decision of W. Baker, Acting District 
Judge of Surat, reversing the decree of G, M* Kharkar, Addi-^ 
tional Subordinate Judge of Surat. 

The land in suit known as the Lai Agiari and situate in the 
City of Surat %vas formerly occupied by an Agiari (a Parsi 
temple). The Agiari was burnt down in the great fire of 1837 
and since then the land remained waste. The land formed part 
of the property of the Parsi Anjuman at Surat. In the year 1816 
certain property of the Anjuman was entrusted to a committee 
for management and the committee managed the property in 
suit at least since 1871 and continued to do so till about the 
year 1904 when the defendant trespassed on the land. The 
plaintiffs wdio were the representatives of the committee of 
management, thereupon, brought the present suit to eject the 
defendant from the land. 

The defendant contended hter alia that the land in dispute 
was not the property of the Parsi Anjuman, that the plaintiff's 
were not the managers of the property and had never been in 
possession, that the property was the ancestral property of the 
defendant and had been in his possession as such, He further 
contended that the suit was not maintainable inasmuch as the 
procedure laid down in section 80 of the Civil Procedure Code 
(Act XIV of 1882) was not followed. 

The Subordinate Judge found that the plaintiffs were the 
managers of some of the properties of the Parsi Anjuman at 
Surat, their appointment as managers being made by the trustees 
at Bombay and not by the Parsi Anjuman at Surat and that the 
suit was not maintainable for non-compliance with the procedure 
laid down in section 30 of the Civil Procedure Code (iVct XIV 
of 1882), He, therefore/dismissed the suit. 
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On appeal by the plaintiffs the District Judge found alia 
that the suit was not barred by section 30 of the Civil Procedure 
Code (Act XIY of 1882)^ that the land in suit belonged to the 
Parsi Anjuman and was under the management of the plaintiffs 
and that the land did not belong to the defendant and he had 
encroached upon it. The District Judge, therefore, reversed the 
decree and allowed the claim. The following are extracts from 
his judgment 

I may poiat out that they (managers) do not render accounts to the trustees, 
but the trustees render accounts to them, and that they have absolute discretion 
as to the manner in which the income is to be spent : provided of coarse it is 
spent on charitable objects. It might therefore be argued that their position 
is not that of ordinary agents* But apart from this there is evidence that 
though they have nob been formally appointed managers by the Anjuman, which 
apparently never meets, there is evidence that they are in possession and nianage- 
ment of a considerable portion of the Anjnman property, and that they are 
regarded as representatives of the community of Pars is at Surat. Further, it is 
to be noted that ail their management is quite open and that their accounts are 
printed and published yearly, (there are about 50 volumes of accounts on the 
record of this case), and that the Parsi Community have acquiesced in this 
management. Now after 60 years the authority of the managers is challenged 
and though the actual property in dispute is not very valuable or important, the 
decision of this case will have, far reaching effect on the whole question of the 
manager's position, which is the reason why the present case is so hotly con., 
■tested...; ■ ■■■.■;■' , ; ■ ^ ■ 
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The fact that they are agents for the tiustees in Bombay for the distribution 
of certain funds has nothing to do with this. I have already pointed out that 
these properties are not under the management of the Bombay trustees and 
that they could not appoint the managers their agents for the management of 
them. The plaintiffs are not suing as agents of the Bombay trustees but as 
persons who with the tacit acquiescence of the Anjnman have managed the 
bulk of the Anjuman property for 60 years. I am of opinion that seclion SO, 
Civil Procedure Code, does not apply to a ease like the present, which is analo- 
gous to the case of the trustees of a Hindu temple and Mahomedan mosque 
suing to recover property belonging to the temple or mosque. It may he that 
the plaintiffs were never formally appointed by the Anjuman, but they and their 
predecessors (and the succession has been regularly ' kept up) have acted as 
managers of the Anjuman property for 60 years. It is now too late to question 
the validity of their acts. 

The defendant preferred a secondjappeal. . 
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i* Mah iot the appellant (defendant). 

Robertson and IT, 0. Co^aji with N. K. Koyaji for the respond, 
ents (plaintifis), 

Ohakdavarkar, Ag. C, J.— The respondents brought this 
suit to recover possession of the lands in dispute from the 
appellant alleging that from time to time a Committee of 
Managers had been appointed at Surat for the purpose of manag-^ 
ing the properties of the Parsi Anjuman of that place ; that the 
respondents were the present Committee, the first respondent 
being- Chairman thereof ; that the lands in dispute belonged to 
the Parsi Anjuman and had been in the management and 
possession of the respondents. They sought to recover possession 
in the capacity of managers. They also alleged that the appel- 
lant was a mere trespasser and was therefore liable to be ejected. 

The first issue in the Court of first instance was s — Whether 
the plaintiffs are the managers of the property of the Parsi 
Anjuman of Surat/^ The appellant applied to the Subordinate 
Judge that that issue might be modified by adding to it the 
words appointed by the Parsi Anjuman/^ The Subordinate 
Judge thought it was unnecessary to allow the amendment, 
because, in his opinion, the words proposed to be added were 
mere surplusage. 

It is common ground that the appointment of the respondents 
as a Committee was not by the Parsi Anjuman. The finding of 
the District Judge is also to that effect. He finds that they and 
before them their predecessors forming the Committee, of which 
the respondents are members, were appointed by the Parsi Pan- 
chayat in Bombay to administer certain trusts and the appoint- 
ments had nothing to do with the Parsi Anjuman of Surat. Basing 
his argument on this finding of fact, Mr. Shah for the appellant 
contends that the respondents have no right to sue for recovery 
of the lands in dispute since these admittedly belong to the 
Anjuman and the respondents are not the Anjuman^s nominees. 
But the District Judge has also found on the evidence that with 
the acquiescence of the Parsi Anjuman of Surat the respondents 
have been managing certain properties including the property in 
dispute, having received them in the year 1846 from one 
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Bhikhaijee who till then had held them under and with the 
authority of the Par^i Anjuinan. 

S'ow upon those facts found by the learned District Judge it 
is quite clear that the respondents are entitled to succeed. 
Though they are not the owners of the property and though they 
were not appointed Board of Managers for the purpose of hold- 
ing this property by the Parsi Anjuman, yet, for sixty years 
they have managed the property with the authority and acquies- 
cence of the Parsi Anjuman. Therefore tlie case falls within the 
principle enunciated by the late Chief Justice of this Court in 
Navroji Manekji WacUa v. Bashir Eharsedji Mancherji^'^h 

In that case a similar objection to the title of plaintiff there 
was raised, but it was disallowed on the following ground : 

Even if there be difficulty or doubt as to its ownership, it is 
obvious that there must be. some one entitled to protect from 
improper invasion that, which for brevity, we will call the 
temple property, and it appears to us that those who can predi- 
cate of themselves that they have exercised the management, 
authority and supervision alleged in the plaint are so entitled/^ 
In the present case the management, authority and supervision 
of the property have been vested in the respondents since 1?^46 
and that with the knowledge, consent and acquiescence of those 
who are admitted to be the owners of this property, namely, the 
Parsi Anjinnan. 

For these reasons the District Judge was right in the conclu- 
sions at which he arrived and his decree must be^confirmed with 
costs. 

HeatoH, J. : — I also have no doubt that the District Judge who 
has written a very careful judgment is right in his conclusions. 

The plaintiffs seek to recover possession from a trespasser. 
The trespasser seeks to retain possession on the ground that the 
plaintiffs are not entitled to sue for possession, because, they 
were not the owners. But it is established in the case that the 
plaintiffs have actually been in possession for a long period of 
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years^ I think, more than 80 years, with the tacit acquiescence 
of the true owners. If that is not a sufficient title on which to sue 
a trespasser for possession, it is very difficult to say what is ; 
at least in the case of any claim to possession by any person not 
an absolute owner. 

Decree Confirmed. 

G.B.E. 
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Heforc Mr, Justice Batchelor and Mr. Justice Heaton, 

MAHABEY NAEAYAN LOKHANDE (oEiQiNAL Plaiittiee), Appellakt, 
V, YINAYAK GAKGABHAE PUEANDHAEE and othbks (origin ax, 

BEEElTDAyTs), EESPONDERTS * 

De'hhlian AgricuUmhiii ’Relief Ad (XVII of 1B79), section B — Agricul- 
turist-^ A person loho is an agriculturist hi 1871 hut is not one when the 
suit is brought in 1006 cannot claim the benefit of the Act, 

In 1871, the defendant earecuted a mortgage in plaintiff’s favour. It was 
provided that the mortgage was not to be redeemed before 1886. The defend- 
ant was an agmiilturist at the date of the mortgage ; but he was not one when 
the suit was brought. In 1879, the term ^agriculturist ' first received a legal 
definition in the Bekkbnn Agriculturists’ Belief Act. In the suit by the plaint- 
iff upon the mortgage the defendant claimed the benefits of the Act, on the 
ground that liis liability under the mortgage was not incurred till 1886 : it 
was admitted that the defendant was not an_ agriculturist at the date of the 
suit:— 

■ iff ^(1, that the liability incuiTedhy the defendant was to pay back the money 
borrowed by him ; and that liability was incurred when the money was borrowed 
in 1871. 

Hddt further, that in 1871, the defendant, whatever may have been his occu- 
pation in fact, could not have been an agrioultuiist within the meaning of tho 
Bek khan Agriculturists* Belief Act, which was enacted in 1870. 

Hekl} also, that the defendant was not entitled to the benefit of the Act. 

Second appeal from the decision of Rnttonji Mnnclierji, First 
Class Subordinate Judge, A. P., at Poona, confirming the decree 
passed by T, N. Sanjana, Subordinate Judge of Havoli, 

* 8cccud Appeal No, $91 of 19G7« “ 
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On the 6tli December 1871 the defendant No, 1 executed a 
mortgage-deed in favour of plaintiff. The mortgage was not to 
be redeemed before 1886. 

In 1905, the plaintiff brought this suit to foreclose the 
mortgage. 

The defendant No, 1 was an agriculturist in 1871 and 1886, 
but he was not one in 1905. 

The Dekkhaii Agriculturists^ Belief Act, which contained the 
definition of ^ Agriculturist ^ was first enacted in 1879. 

The defendant No, 1 contending that he was an agriculturist 
at the date of the "bond sued upon and at the date when he in- 
curred liability under it in 18S6, claimed the benefit of the 
Dekkban Agriculturists’ Belief Act, 1879. 

The Subordinate Judge who tried the case held that the 
defendant, was an agriculturist : and in decreeing the plaintiff‘s 
claim against him, made the decretal amount payable in instal- 
ments under the provisions of the Dekkhan Agriculturists^ Belief 
Act (XVII of 1879). The Subordinate Judge [remarked as 
follows 

The chief contention, in this case is as regards the status of the defendants 
Kos. 1, 3, 4 and 5. Admittedly they were not agriculturists on the date of the 
suit. It is contended that the defendant No. 1 was an agriculturist on the date 
of the bond sued upon. 

There is no other evidence adduced to prove this excepting the statement of 
defendant No. 1. But I see no reason to douht liis statement. He states that 
at the time he maintained himself out of the agricultural income of his lands and 
followed no other occupation. The plaintiif does not seem to deny this. Bat 
the learned pleader for the plaintiif contends that the words ‘^aii agriculturht 
within the meaning of that word as thou defined by law ” in rule 2nd of section 
2 of the Dekkhan Agriculturists’ Belief Act show that the persons claiming the 
status of an agriculturist after the passing of the original Act are only included 
in the term and not those claiming that status before tbe Act was passed. 

The definition of the term is inclcsive and not exclusive. The words shall 
include a person in the 2nd rule ” show that the intention was to apply the Act 
as well to persons who were agriculturists when the liability in the suit was 
incurred as to , those who are so when the suit is instituted, JBami v. 
Krishnamhliat, F. J"., 1886, page 159. The above rule 2 lays down that in the 
former case, L c., in the case of a person who claims to he an agriculturist when 
the liability was incurred his status should be. determined in case the liability 
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was mctirred after the passing o£ the original Act according to the dehnition 
of tliQ term at the particular time. But it does not exclude the case of a 
person who claims to be an agriculturist before the original Act was passed 
wlien the liability as in thiscase was incurred befoie 1879. The defendant I^o, 1 
was an agriculturist wren the iiahility was incurred as he earned his livelihood 
at the time wholly by agriculture and I find that he is entitled to the benefit of 
the provisions of the Dekkhan Agriculturists* Relief Act* 

Oa appeal^ this decree was confirmed by the First Glass 
Subordinate Judge with appellate powers on the following 
grounds : — 

Ho exception is taken to the correctness of the decree passed by the Court 
below provided defendant No. 1 (respondent) be found an agriculturist on the 
date the mortgage-bond was executed or on the date the liability was incurred. 
Mr. Lohhande for the appellant founds his argument upon explanation (2) 
section 2 of the Dekkhan Agrieulturists’ Relief Act of 1879. It says that the 

term agriculturist.,.. ..should include a persons who when the liability 

was incurred was an agriculturist within the meaning of that word as then 
defined by law/' Now what do the words when the liability was incurred 
mean, and much depends upon the way in which they are construed. The 
words are no doubt not happily chosen. At first sight they may mean that the 
liability was incurred on the day the mortgage-bond ’was execiitocl. If so, there 
was then no enactment in force of the nature of the Dekkhan Agriculturists' 
Relief Act, and there was no law, in which the word ^‘agriculturist’* was 
defined. If this construction be placed on the said words a hand fids agricul- 
turist would be debarred from the benefit of the Dekkhan Agriculturists’ Belief 
Act in respect of any bond or mortgage or any other writing executed prior to 
1879 when the Dekkhan Agriculturists’ Relief Act came into force. To construe 
these words we must look to the object, and scope of the enactment. The very 
title by which it is distinguished shows that the Act was passed to relieve the 
indebtedness existing among the agrieultural population prior to 1879. The 
said words should therefore mean when the liability becomes due, cr in other 
words when the right to sue occurs. This happened in 1886. The definition 
of the word "agriculturist’* has undergone several amendments since the 
passing of the Act ill 1879. Even according to the old definition defendant 
Ho. 1 Was an agriculturist both when the bond was passed and the liability was 
incurred, for it is not disputed that he was then earning Ms livelihood wholly 
and principally by agriculture. 

The plaintiff appealed to the High Court. 

F. {?. Ajinh^a for the appellant : — Admittedly the defendant 
No* 1 was not an agriculturist, in 1905 when this suit was brought. 
The question then is was he an agriculturist within the meaning 
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of the Dokklian Agriculturists^ Belief Act^ 1879, when the liability ^^09- 

was incurred ? Here the liability was incurred in 1871^ when Mahabev 

the mortgage-deed was executed, but when there was not enact- Habayan 

ment defining the term agriculturist/^ VmAYAK 

.. , Omoabhae* 

The lower Courts have erred in holding that the liability was 
incurred in 1886, at that date the debt became payable ; the 
liability was incurred in 1871. 

P. P. liliafe for respondent No, 1 (defendant No. 1) : — The 
Dekkhan Agriculturists^ Belief Act, 1879, was introduced for the 
first time in 1879 with a view to relieve the then indebtedness 
as well as the future indebtedness of agriculturists. As the debt 
in the present case W'as contracted in 1871 and remained unpaid 
until after the passing of the Dekkhan Agriculturists^ Relief Act, 
the case of defendant No. 1 is one of indebtedness contemplated 
to be relieved against by the introduction of the Act in 1879, 

As to the debt in question here, the liability to pay was 
incurred in 1886, when it became payable or due till that date 
the mortgagor did not become liable to pay the debt though the 
deed sued upon was passed in 1871. 

P, P, JS/iuIe for respondent No. 2. 

Batchelob, J. — This appeal arises out of a suit filed by the 
mortgagee to recover the mortgage-debt with costs and further 
interest by sale of the mortgaged property. The first defendant 
replied that he was an agriculturist and claimed the benefits of 
the Dekkhan Agriculturists^ Belief Act. The lower Courts have 
allowed the first defendant the benefits of the Act, and the 
question involved in this appeal is whether he is entitled to 
them in this case. The particular shape which they have assumed 
is the form of instalments which have been granted at the rate 
of Bs. 150 a year. Whether the first defendant is an agricul- 
turist or not turns upon the construction of sub'Section (2) 
of clause (h) of section 2 of the Dekkhan Agriculturists^ Relief Act. 

It is there provided that the term agriculturist when used 
with reference to any suit or proceeding, shall include a person 
who, when any part of the liability which forms the subject of that 
suit or proceeding was incurred, was an agriculturist within the 
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meaning of thali word as ’then defined bylaw. The mortgage- 
bond in suit here was executed in 3871, and under the mortgage 
it was |)rovided that the mortgagor should not redeem before 
1886. It is contended before us that the first defendant^s 
liability -^yas not incurred till 1886, inasmuch as it was not 
till then that repayment of the debt became obligatory, and that 
w'e understand is the view adopted by the learned Judge below. 
But it does not appear to be possible to put that construction 
fairly upon the words of the section. What was the liability 
incurred here ? The liability incurred was to pay back^the money 
borrowed by the mortgagor, and it is clear that that liability 
W’'as incurred when the money was borrowed in 1871. That is 
not the less so by reason of the stipulation that the payment 
was not clue till 1886. The liability to repay in 1886 was 
incurred in 1871. 

As to the other argument which was addressed to us, it is 
enough to say that since this liability was incurred in 1871, and 
since the Act of 1879 contained the first legal definition of the 
word agriculturist'^ it follows that, when he made this 
mortgage, the first defendant, w^hatever may have been his 
occupation in fact, could not have been agriculturist within 
the meaning of that word as then defined by law for there was 
then no such legal definition existing. 

The result is that the first defendant is not entitled to the 
benefit of the Dekkhan Agriculturists^ Relief Act. This appeal 
must be allowed and there must be the ordinary decree for sale 
under section 88 of the Transfer of Property Act in the form 
prescribed by the Civil Procedure Code. 

The mortgagee will be entitled to add the costs of this appeal 
to his mortgage-debt. 


Decree revened* 
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Before Mr* Ju-si-ke Davir and Mr* Jmtke Becma>n. 

Bib DIFSHA MAKEOI'PETIT, Bari?., and others, Plaintirrs, -z?. ■ 
Sir ■ JAMSETJI JIJIBHAI, Bart,, and others, Direndants.’^ 

The Trustees and Morfgagess Foivers Actf^XVII! of 1866), section 
aiyplicahiliiy to Chantahle TrusU'^Indimi Trusts Act {II of 1882)^ sections 
1, 2 — Statute cf Frauds {20 Ch* ii, Q. 3), section T-^Civil FroceduvG Code 
{A.et XIV of 1882)^ seeiion SoO—Felieiioiis or Charitable Further 

or other relief rnsaning of—Farsis — Conversion among Indian Zoroas- 
trians^ Jnddins — Convert not entitled to [ceftain, religious and charitable 
institutions' Farsis, 

The Trustees and Mortgagees Powers Act (XXVIII of 1866) does not apply 
to Charitable Trusts. Section 2 of the^ Indian Trusts Act (II of 1882) 
expressly repeals amongst other sections section 34 of the Trustees and Mort- 
gagees Act. The Indian Trusts Act was made applicable to the Bombay 
Presidency in 1891, and since then, at all events section 34 has ceased to Lave 
any force. The saving clause in section 1 of" the Indian Trusts Act does not 
affect the repealing section which immediately follows and there is no saving 
or exception in favour of Charitable Trusts or of Trustees of properties dedi- 
cated to charity. Beetion 7 of the Statute of Frauds is wholly repealed by section 
2. of the Indian Trusts Act. Section '7 of the Statute of Frauds was mainly 
intended to regulate procedure. It never applied to India at any lime ; even 
if it did the Indian Evidence Act entirely superseded it. 

Held by I AVAR, J . Section 539 of the Civil Procedure Code, 1882, is very 
' limited in its scope and operation. It contemplates the institution of a suit to 
' “ obtain a decree ” for reliefs which are stiictly confined to five heads. The 
first branch of the suit clearly falls under the provisions of the section, for the 
X>laintiffs have obtained a decree under three of the five provisions of the section, 
vl, (a) the appointment of new trustees, (6) vesting trust property in the trustees, 
and (e) gettlhig a scheme. But the reliefs asked for in the second branch of the 
case, namely, the ascertainment and declaration of what are the trusts, the recti- 
fication of the trust deeds, a declaration that tlie defendants have either wrongly 
■ declared the trust in the deeds or wongly interpreted the trusts therein, do not 
fall under any of the five lieads mentioned in the section. The words further 
or other relief that follow must necessarily be construed to refer to reliefs 
ejmdem generis and not to reliefs wholly outside those specifically defined under 
these five heads. 

A suit brought not to establish a public right in respect of a j»ublic trust, but 
to remedy a particular infringement of an inlividual right is not within 
sccti n 539 of the Civil Procedure Code, 1882. 


§10 


190S* 


Bia 

'DlKSHi 

l^j'ANEKJl 

Petiu 

V. 


Sib 

JiMSETJI 



Section 5S9 contemplates a suit eitlier in tiie name of the Advocate- General 
at llie instance of relators, or a suit In the name o£ parties having an interest 
in the trust with the constant of tho AdyooatQ’GeueraL The interest *’ of the 
parties here contemplated must be the interest ^Hbat is threatened or infringed, 

A woT-eshablishecl and ancient usage prevailing amongst a community must 
override such of the tenets of its religion* as are shown to have fallen into 
dosnotudc and ooudict with ancient usage prevailing in the community, 

Feshotmi Hormasji Di^sioor v. Meherhaiil ) ; and Bai Shirinhal v. 
follovi^d. 

Altliough the conversions of Juddliis is permissible amongst Zoroastrians, 
such conversions are entircdy unknown to the Zoroastrian community in India ; 
and far from being customary or usual for it to convert a Juddin, the Zoro- 
nstrian Oommunitj" of India has never attempted, encouraged, or permitted the 
convemon of Jiiddins to Zoroastrianism. 

liven if an entire alien— a Jiuldin—is duly admitted into the Zoroastrian 
Toligion after satisfying ail conditions and undergoing ail necessary ceremonies, 
he or she would not, as a matter of right, be entitled to the use and benefits 
of the funds and institutions tinder the defendants’ management and control ; 
these were founded and endotved only for the members of the Parsi community; 
and the Parsi community consists of Parsis who are descended from the 
original Persian emigrants, and who ar e born of both Zoroastrian parents, and 
who profess the Zoroastrian religion, the Iranis from Persia professing tho 
Zoroastrian religion, w^ho came to India either temporarily or permanently, 
and the children of Parsi fathers by alien mothers who have been duly and 
properly admitted into the religloni 

Meld hj B£AMA2^, J. : — The decision of a suit under section 539 of the Civil 
Procedure Code, 1882, is not only binding on the parties to it, but to all persons 
aifeoted by it. 

The expression such further or other relief ” in the section means such 
further or other relief as, from the nature of the introductory words and tho 
esemplificatory cases, appears to the Court to be appropriate in such a suit, 
e. y., removing fraudulent trustees, restraining a breach of trust, and so forth. 

Any extension or limitation of the scope of a trust, so as to exclude those 
who were intended to be included or to include those who were intended to be 
excluded, is a breach of trust. 

The Zoroastrian religion does admit and enjoin conversion. The Indian 
ZoroasirianswMle theoretically adhering to their ancient religion and consis- 
tently avowing its principal tenets, including, of course, the merit of conversion 
as a theological dogma, erected about themselves real caste barriers, and 
gradually fell under the infiuence, of the .caste idea, till, in modern popular 
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language, it has found current expression in tlio term Farsi, wliicli now seems 
to liave as distinctly a caste meaning and as essentially a caste (‘omiotation as 
iliatused to denominate any otlier great Indian caste. In tlie Zoroastriaii 
eommnnityj wliiletlie religion and its rituaipurlty are still the mainspring of 
the communal life, they are so intimately bound up with the exclusiveness 
and the purity of the tribe or caste, that they have become practically identical. 
It is therefore fairly accurate to describe the Indian Zoroastrians as Parsis — 
thereby implying a caste, or communal, or tribal organisation. 

Conversion—in the abstract at any rate, and as a theoretical religious tenet-*-* 
was perfectly familiar to the Pitrsi community, not only in the remote past but 
ill our own time. 

It was not the intention of the founders of the trusts in question to extend 
their benefits to any one who was not in the most rigid caste sense Parsi, that 
is, born into the community of the Indian Zoroastrians and born of an Indian 
Zoroastrian father. 

The plaintiffs, as members of a body known as the Zoroastriaii 
or Zartbosti or Mazdiyasnan Anjnman which includes all Parsis 
in Bombay professing the Zoroastrian (otherwise called the 
Mazdayashni) religion, brought this suit under section 539 of the 
Civil Procedure Code (Act XIV of 1882) against the defendants 
who were Trustees of the Funds and immoveable properties of 
the Parsi Panchayat, 

In their plaint the plaintiffs alleged that there were numerous 
rich endowments consisting of property both moveable and 
immoveable devoted to various charities and religious purposes 
for the benefit of persons professing the Zoroastrian religion. 
These properties were in the .possession and control of the 
defendants who claimed to be Trustees of such properties by 
virtue of divers deeds of appointment executed under powers of 
appointment purporting to be created or conferred by a Deed of 
Trust dated the 4th of December 1851 and by a Deed of Trust 
dated 26th September 1884, 

They contended that the said powers were altogether invalid, 
that the powers of appointment of Trustees of all the said 
properties had always been vested in the general body of Zoro- 
astrians in Bombay, that the defendants, against whom no 
charges of misconduct were made, were not validly appointed 
trustees of any of the said properties and they claimed that 
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trustees tlioicof slionkl be appointed under a scbeme framed 
by the Court. 

The plaintiffs said that amongst the said immoveable properties 
were five Dokhmas or Towers popularly known as the Towers 
of Silence siiuate on Malabar Hill, Bombay, with certain other 
buildings connected therewith known as Sagdis, and also a 
Kasakhana or corpse-beareiV house situate at Agiari Mohalla^ 
Baharkote, outside the Fort of Bombay. These properties were^ 
the plaintiffs claimed, built for the use and benefit of all persons 
professing the.Zoroastrian faith including converts to that faith. 
They further contended that the trust deed of the 25th September 
1884 purported to declare the trusts in terms at variance with 
the trusts and purposes for and to which the same were originally 
provided and dedicated, the said properties being declared by the 
said deeds (according to the defendants^ recent construction 
thereof) to be held for the use only of persons being Parsis by, 
descent and also professing the Zoroastrian religion^ whereas the 
plaintiffs believed that at the time the said deed was prepared 
and e^cecuted there was no intention to exclude from the benefit 
of the said trusts any person professing the Zoroastrian faith. 

The plaintiffs prayed (a) for .a declaration that the defend- 
ants were not validly appointed trustees of either the moveable 
or immoveable properties referred to and that the powers of 
appointment of ne\v trustees purporting to bo created or 
conferred by the two deeds of trusts of the 4th of December 
1851 and’ 'the 25th of September 1884 were void and of no 
effect ; (5) for a declaration that the power of appointment of 
new trustees of all the said, properties had always been vested in 
the general body or Zoroasfcrians in Bombay and that tbe same 
should be exercised in' accordance with such scheme as .'the Court 
might approve of; (c) for a declaration that the declarations 
of trust contained in the trust deed of the 25th September 
1884 of or in respect of three of the Dokhmas and the Sagdis 
and the Nasakhana referred to . above were nUra mre$ and 
void in so far as they differ from , the original trusts thereof j 
{d) that the trusts upon which, the said properties were held 
^aiight bo, asoertaihed, mid:deckf.e;d^^ 'r’’ - 
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their written statement the defendants stated that til 
there was no case known to the Parsi community 
whose father was not of the Zoroastrian religion 
he a convert to the Zoroastrian religion. In 190S 
of the 6th plaintiff a French lady was invested with, 
sacred shirt and thread and claimed to be a convert to the ; 
Zoroastrian religion. The defendants declared that this suit was 
brought by the plaintifis for the purpose of claiming for the 
said' French lady rights in the properties mentioned in the 
plaint which she was not entitled to and they submitted that the 
plaintiflPs were not entitled to maintain this suit in the interests 
of a person who was not a party to this suit. Further the 
defendants denied that they were not validly appointed trustees 
of eitlier the moveable or immoveable properiies and they 
denied that the power of appointment of new Trustees created 
or conferred by the two deeds of trusts of the 4th December 
1851 and 25tli September 1884 were void and of no effect. 
They denied that the powers of appointment of new Trustees 
of -all the properties had always been vested in the general body of 
Zox’oastrians in Bombay : that the declarations of trust contained 
in the deed of the 25th September 1884 of or in respect of the 
Dokhmas and Sagdis and the. Nasakhana mentioned in. the. 
plaint were nUra vires and void as alleged and that the said 
declarations of trust differed from the original trusts thereof. 
They contend(3d that it was quite unnecessary to frame any scheme 
for the adtninistration of the properties as the whole Parsi 
community including the plaintiffs were well satisfied with the 
management by the defendants of the charitable properties of 
which the defendants were the trustees. 

Further the defendants contended that whenever the terms 
'Zoroastriaiis/-^ Ma^diyasnan/^ Zarthosti , - Anjiiman// 
Zoroastrian . Anjurnaii^'^ or other similar terms have been 
used by persons founding or endowing or wishing to 
found or endow any trust for the religous and charitable 
purposes referred to in the plaint^ the intention of the founder or 
endower using such terms was to found or endow such trust 
for members of the Parsi community professing the Zoroastrian 
religmn and not for persons converted Jo, the Zoroastrian religion 
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wlio were not in the contemplatiott of such founder or eiidower; 
that the Parsi community had always been regarded as consist*' 
ing of (1) the descendants of the original emigrants from 
Persia into India at the time of the persecution by the Maho- 
nieclan Conquerors of Persia of the followers of the Zoroastrian 
religion who profess the Zoroastrian religion ; (2) the descendants 
of the Zoroastrian in Persia who were not amongst the original 
emigrants but who are of the same stock and have since that 
date from time to time come to India and have settled here either 
permanently or temporarily and who profess the Zoroastrian 
religion; and (3) of children of a Parsi father by an alien 
mother who profess the Zoroastrian religion ; that no one is 
entitled to the benefit of the trusts of which the defendants 
were the trustees except members of the Parsi community as 
defined under the three heads above mentioned. 

At the trial 36 issues were raised and a great many points 
were discussed but the two main questions in the case were 

(1) Whether the defendants are validly appointed Trustees of 
the properties and funds of the Parsi Panchayet, and whether^ 
in the event of death or resignation of one or more of them they 
have the right of filling up such vacancy or vacancies as they 
occur. 

(2) Whether a person born in another faith and subsequently 
converted to Zoroastrianism and admitted into that religion is 


entitled to the benefit of the religious Institutions and Funds 


mentioned in the plaint and now in the possession and under the 
management of the defendants. 

Lowndes with Scotd, Advocate-General, Padsliahf F* 8, Td^ar^ 
Mian and F. P. TalyarMian for the plaintiffs. 

There are really two main points in issue: (1) What are the 
trusts and who are entitled to the benefits of them? (2) Are the 
defendants validly appointed Trustees ? We charge no miscon** 
duct in the general sense against the defendants. Wo only 
charge them with legal misconduct. They are biassed and do 
not represent the whole community. 

We say that the trusts are held for the benefit of all Zoroas* 
trians who claim them. ■ -The/ »sple- test. isy the following of tlio 
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Zoroastrian religion. According to the defendants they have 
absolntelj^ unlimited discretion to admit or not a person to the 
benefit of the Trusts. 

Skauffman with him Imeraritij^ Rmlm and Kanga for the 
defendants* 

The plaintiffs cannot maintain the suit as framed. No right 
of theirs is attacked. They are fighting for persons who are not 
before the Court. The decree in this suit will not bind those 
who are not parties to it, 

Ijoimvhs in reply. 

DayaB; J.— [His Lordship after setting out the facts of the case 
went at great length into the history of the various trusts, and 
continued ; — ] 

It was- contended that^ whatever may he the position of the 
defendants with regard to Piinds and Properties that came 
into existence prior to ISfid, their position as Trustees was 

unassailable ^Mvith regard to all Funds and Properties that 
came into existence and in the possession of their predecessors 
after the 24th of October^ 1866^ on which date the Trustees and 
Mortgagees Powers Act, being Act XXVIII of 1866, came into 
force, and reliance was placed on section 34 of that Act. 

This contention is certainly one that requires very careful 
consideration, and we have most anxiously considered the argu- 
ments addressed to us on this head by Counsel on both sides, 

Section o4 of this Act gives power to Trustees, under certain 
circumstances, to appoint other persons as their co-trustees in 
the place of a Trustee dying, resigning, leaving British India for 
more than six months, or becoming unfit or incapable to act as 
Trustee* The first question with reference to this Act that 
, arises for consideration is ; Does the Act apply to Charitable 
Trusts ? Although this Act came into operation as far back as 
1866, there seems to be no authoritative decision on this point. 
It must be remembered that the tendency of legislature in India 
has been, as far as possible, not to disturb by special legislation 
existing usages and customs of the people of the country and 
not to interfere with their public, religious, and charitable 
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instiiutions. The consideraiions that apply to charities in India 
are wholly different from those that apply to charities in 
England. The Indian Trusts Act II of 1882 specifically exempts 
from its operation all public or private^ religious .or charitable;, 
endowments. No such exemption i is specifically made in this 
Act of 1866, but the wording of the Preamble seems to negative 
the idea of its applicability to Charitable Trusts. 

TheOj again, the provisions of this Act are taken verbatim 
from two English Statutes. The first nineteen sections— sections 
32 to 36 and sections 38, 41 and 45— are taken from 23 & . 24 
Vie. c, 145; known as Lord Cranworth's Act. 

Sections 20 to 30, section 31 with the omission of the last clause, 
’and sections 37, 39, 40 to 43 are taken from 22 & 23 Vic. e. 35, 
known as Lord St* Leonardos Act, 

- Neither of these Acts, so far as we can see, have ever been 
held to apply to Charitable Trusts, They find no place in Tudor^s 
Charitable Trusts,* and, in answer to Mr. Lowndes’ argument, 
110 English ease was pointed cut to us where these Acts have 
been held to apply to Charitable Trusts. Mr. Strangman cited 
In re Coaler io FarBom^^\ but that is a ease under the Convey- 
ancing Act and throws no light whatever on the question. It is 
a remarkable circumstance, as I have observed before, that the 
question is not covered by any authority. I have never known 
this question raised in our Courts, and myself and my pre« 
decessors in oflEice who sat in. Chambers have on several 
occasions given opinion, advice, or directions to Trustees of 
Charitable Properties under section 43 of the Act on the assump- 
tion that the Act applied to Charitable Trusts as well as to all 
other Trusts, Now, however, that the question is elaborately 
argued before us, we have come to the conclusion that the 
Trustees and Mortgagees Powers Act XXVIII of 1866 does not 
apply to Chadtable Trusts. 

Another answer to the defendants^ contentions, based on section 
34 of the Trustees and Mortgagees Powers Act, is that that 
section is no longer of any legal force, Section 2 of the Indian 
Trusts Act II of 1882 expressly repeals, amongst other sections, 

a) .Ci8S6) .:i4Ch. 3X 370, 
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this section 34 of the Trustees and Mortgagees Powers Act. The 
Indian Trusts Act was made applicable to the Bombay Presidency 
in 1891^ and since then^ at all events, section 34 has ceased to have 
any force* But it is contended that section 1 of the Indian Trusts 
Act says: — Nothing herein contained . • . . applies to 
public or private, religious or Gharitable Trusts/*^ Therefore 
the repealing section does not apply to Charitable Trusts, To 
hold this would, I think, lead to endless confusion. It would 
mean that whereas Trustees of private Trusts have no longer 
the power to appoint their colleagueKS in substitution or sue* 
cession to those that retire, die, or become incapable, Trustees 
of Charitable Trusts would still retain that powei% — a conclusion 
which is obviously undesirable and one which the Legislature 
could never have intended. We are of opinion that the saving 
clause in section 1 of the Indian Trusts Act does not affect the re- 
pealing section which immediately follows. The words of the 
section are unqualified and absolute, and provides that the 
Statute and Acts mentioned in the schedule shall be repealed 
in the territories to which this Act . . * extends/^ We 
must therefore hold that section 34 of the Trustees and Mortgagees 
Powers Act is repealed wholly, and that there is no saving or 
exception in favour of Charitable Trusts or of Trustees of pro* 
perties dedicated to charity. 

But assuming, for one moment, that the Trustees and Mort- 
gagees Powers Act applies to Charitable Trusts, and also assum- 
ing that the repeal of the section does not operate so far as 
Gharitable Trusts are concerned, and that the section is in full 
force and is applicable to the present case— does it help the 
defendants ? The section, shortly put and omitting the clauses 
that are not very important, provides as follows : — 

Whenever any trustee, either original or substituted, . * . shall 

die, etc. * . * it shall be lawful for the person or persons nominated 
for that purpose by the deed, will, or other instrument creating the trust 
(if any), or if there be no such person ... then for the surviving 
and continuing trustee . , . by writing to appoint any other person 

or persons to be a trustee or trustees in the place of the trustee or trustees 
so dying, etc. 
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Mn Stranaman argued before us that^ so far as the Funds 
were . concenied^ the covering letter which accompanied each 
donation was an Insirument creating the Trust/'" When these 
letters v/ere tendered, plaintiff^s Counsel objected to their being 
admitted as exhibits unless they wore properl 3 ^ stainped. In a 
separate written jiulument which the Court delivered on the 6th 
of April; 1908, we have fully disc.issed the typical letters tender** 
ed;and held that these lotto vs, which were subsequently put in 
and marked Exhibit No. 81, were not '' Iiistruraents creating the 
Trust,’" so that t/iaf. clause of the section goes out of considera- 
tion. But even if these letters were Instrumoiits creating the 
Trusts, let 113 now consider the otlier clauses of the section and 
see if they help the defendants" case.. Whom did the defendants 
succeed? Was the person in whose place each one of the 
defendants was elected either an ’'^original or substituted 
Trustee ? W e have held that the power of appointment conferred 
on the original five Trustees was bad. Assuming that the origi- 
nal five Trustees were properly a]>pointed Trustees, those that 
followed them were certaiul}?' not Trustees ar.d could not be 
included in the expression, Any Trustee, wl^cther original or 
substituted Then, again, were those who nominated the present 
defendants surviving or continuing Trustees ? """ Surelj’^ not. If 
the power conferred on the original Trustees bj^ the Deed of 
1851 was bad, every subsequent appointment of Trustees was 
bad. and no one that assrancMl ofiice as Trustee after the original 
five Trustees could be said to be a Trustee The successors of 
the original five Trustees — assuming that those five were validly 
appointed — weie appointed by people who had no right to 
appoint ihem Triistees, and therefore in the eye of the law they 
were not Trustees. Not one of the original five Trustees was 
alive when the prestmt Trustees were appointed. 

It was argued that, in some instances, Funds were given to 
the then Trustees by name. That was on the erroneous assump- 
tion that they were validly appointed Trustees and could make 
no diiference as to their real status. 

Regarded from every point of view, the contentions of the 
defendants" Counsel, based on section 31* of the Trustees and 
Mortgagees Powers Act, appear,:to' us to be wholly untenable* 
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[His Lordship again dwelt at considerable length on the evidniice 
bearing on the first branch of the case, and stated his concinsion 
as follows — ] 

We hold that the defendants are not validly appointed Trus- 
tees of any of the Funds enumerated in the three Schedules, 
Exhibits 'Nos. 54, 59, and 60, 

We also find they are not validly appointed Trustees of 
fcxiiy of the properties comprised in the Gr^neral Trust Deed of 
1884, Exhibit U, except properties lOthly and llthly described 
in*the Schedule to the Deed, 

Having adjudicated on what we consider to he the legal rights 
of the parties, speaking both for my learned colleague and my* 
self, we feel it oiu' duty here to record that we have been drawn 
to these conclusions with much regret and great leluctance ; and 
in holding that the defendants are Jiot validly appointed Trusiees 
of the Punchayet Funds and Properties, we should not be taken 
to cast the smallest reflection on their integrity or honour. The 
plaintifis themselves, at the very. threshold of the case, in their 
plaint, have specifically stated that they make no charge of 
misconduct against any of the defendants/*^ The very first 
sentence of niy notes of Mr. Lowndes’s opening for the plaintiffs 
is I charge no misconduct in the ordinary sense of the 
term/’ 

These are the persons whom we are constrained to rernove 
from office, but, in order to show our appreciation of them and 
their work in the exercise of the jurisdiction we have over public 
charities and ol: express authority conferred on this Court by 
sections 35 and 45 of the Indian Trustees Act, XXVII of 1860, we 
appoint the surviving defendants Trustees of all the Funds and 
Properties dedicated or devoted to Parsi charities and known 
and spoken of as Fuads and Px'operties of the Parsi Punchayet, 
and %ve order that all Trust Funds and , Properties do vest in 
them. 

Soon after the death of the first defendant, the other defendants 
have filled up the vacancy amongst them by appointing the first 
defendant’s only son in the place of his father. We think this 
is very injudicious conduct on the part of the defendants, as their 
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act may have tended to embarrass the Conrt. W e find, however, 
that the choice of the new Trustee is not open to any objection. 
The present Sir Jamsetji has been, at a public meeting of the 
Parsi community, unanimously appointed the head or of 

the Parsi community, and is elected to the same position as his 
father occupied amongst his own people, and we appoint him a.s 
one of the Trustees jointly with the surviving defendants,^ and 
direct that the Trust Funds and Properties do vest in him jointly 
with his co-Trustees. 

We do this because our findings will necessitate our referring 
the matter to the Commissioner for the purpose of framing a 
scheme for the appointment of new Trustees and it must neces- 
sarily take a long time to frame and sanction such a scheme. 
We think, therefore, that it is expedient to appoint Trustees 
immediately, and that cannot be done under the present circum- 
stances without the assistance of this Court. We also think 
that these appointments, at all events, should not be for a 
limited period but must be for life. Till the scheme is framed 
and comes into operation, the Court will have to fill in any 
vacancies that may arise in the meanwhile. 

Our decree on this part of the case will be to declare that the 
surviving defendants are not validly appointed Trustees of all 
the Funds and Properties of the Parsi Punebayet, except pro- 
perties lOtbly and llthly described in the Trust Deed of 1884, 
Exhibit U ; but that the Court appoints them, together with the 
present Sir Jamsetji Jijibhoy, Trustees for life of those Funds 
and Properties and vests all the Trust I’unds and Propertiei.) 
in them. 

We refer this matter to the Commissioner to frame a scheme 
for the appointment of a Trustee in the place of any ono of the 
present Trustees dying, resigning, leaving Bombay for a period 
longer than six months, or more, or becoming incapable of per- 
forming his duties. Such scheme, after being framed, should be 
submitted to the Advocate-General for his approval and then 
be brought before this Court for final sanction. The Advocate- 
General will be at liberty to appear and make any sugge-stion 
he may de.sire to make to the. Court when the scheme comes up 
for sanction. ' ■ ■ 
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Ifj instead of it being referred to the Commissioner^ either oi 
the parties desire to refer the framing of a scheme to a Comiiiitteo 
of Members of the Farsi Conirnunity^ we give them liberty to 
apply to us on notice to the other party. 

We coiild^ if we clioosej include in the scheme the lOtlily and 
lltldy described properties. The ease of the AUorney-QGneval v. 
The Dedham ScIiooT'^h^ is a direct authority enabling the Court 
to do so. Sir John Rornillyj the Master of the Rolls^ in that case 
held that though improper conduct was not even alleged against 
the Governors; that was a proper ease for a scheme for the 
purpose of putting all the Funds and Properties under ^^one 
uniform system of managements^ Wo; however; do not desire 
to interfere in this manner. If the defendants desire it, they 
may continue to be Trustees of these two properties. We have 
no doubt; however, that if, in the end, we are held to be right 
in our conclusions and the order for framing a scheme is put 
into operation, the defendants will consent to include these pro- 
perties in the scheme. 

I now turn to the consideration of the second branch of this 
suit; and here I must speak for myself, as my learned brother, 
who is in entire accord with my conclusions on the first part of 
the case, may possibly not be In accord with some or the conclu- 
sions to which I have arrived on this part of the case. 

The question for decision, involved in this branch of the case, 
is by far the more important of the two main questions in the 
suit. This question between the plaintrUs and defendants is, 
as defined in the earlier part of this judgment 

Whether a x^ersoii born in another faith and subsequently coiiTerted to 
Zoroastriani.mi and admitted into that religion is entitled to the beneOt of the 
lleligious Institutions and Funds mentioned in the plaint and now iu tho 
possession and under the manage, "cent of tho defendants.” 

Besides the religious and charitable Institutions under the 
management and control of the defendants, there are numerous 
other Institutions in Bombay, such as Atash Behrams, Agiaries, 
Dare Mehers, Sanitariums, etc., dedicated to the use and for 
tho benefits of the Parsi community, with, which the Court is not 
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concerned, as they are under the control and management of 
the rlonors— their successors or other Trustees. In i'acs the 
Court is not concerned even with all the Institutions and Funds 
in the possession and management of the defendants ; for the 
plaintiffs’ Counsel, at the hearing, has narrowed down hts 
demands on behalf of the Converts to Zoroastrianism, _ whose 

cause the plaintiffs have so warmly espoused in this suit, and 
confined his contention to the Dockmas, Sagdis, Nasakhanas 
and the Godavra Agiary, and to only one fund—the one for 
carrying the dead bodies of all Zoroastrians to the Towers of 
Silence* 

The plaintiffs contend that the Zoroastrian religion not only 
permits hut enjoins the conversion of aliens born in another 
faith, and that the moment an alien is invested with a Suclra and 
Knsti, after undergoing the Navjot ceremony at the hands of 
a Parsi priest, he or she is invested with all the rights and 
privileges of a horn Zoroastrian and is entitled to the benetits of 
all religious and cliaritable Institutions and Funds that exist 
for the benefit of the Zoroastrian community. They say the 
defendants have threatened to exclude such Converts from the 
benefits of the Funds and Institutions under their control and 
management, and they have instituted this suit as the champions 
of such Converts, to obtain from the Court a declaration that 
such Converts are entitled as of right to participate in the benefits 
of the religious and charitable Institutions and Funds established 
for the use of all Zoroastrians. 

Although this portion of the suit is one of the two main 
branches of the suit, for all practical purposes, this suit is really 
a consolidation of two suits. The two branches have nothing 
whatever in common with each other. The two questions m 
the suit are wholly distinct and separate from each other. Each 
branch is a suit hy itself. Entirely different considerations 
apply to each of the two branches. Counsel for both parties 
have divided their arguments under two distinct heads. There 
p, is scarcely an argument or consideration which is common to 
both branches. The two questions stand apart and are inde- 
pendent of each other. The two branches are practically two 
separate suits, quite independent of each other ; and I propose 
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t'y treat tlie question involved in thivS branch of the suit as if it 
had been raised in a suit separate and independent of a suit 
involving the question of the validity or otherwise of the Trustees" 
appointments 

In the third and fourth paragraphs of their written statement, 
the defendants raise a question which, in my opinion, gnes to 
the very root of this part of the plaintiffs’ case. In paragraph 8, 
they question whether the plaintiffs a-re entitled to maintain the 
suit in the interests of a person who is not a party to the suit, 
and in paragraph 4 they say : — 

The plaintiffs, do not allege in the plaint that any rights of theirs in any of 
til '3 properties referred to in their plaint have been denied. The defendants 
submit that the plaint discloses no cause of action in the plaintiffs. 

In other words, the defendants contend that the plaintiffs are 
not entitled to maintain the suit in respect o£ the reliefs they 
pray for in this branch of their case. The questions that axdse 
for consideration on this plea of the defendants are many and 
varied. Are the plaintiffs, collectively or individually, entitled 
to the relief or reliefs they claim ? Have they or any of them 
a right of action again>t the defendattts ? Have they any cause 
of action against the parties whom they have brought before 
the Court,? Have they disclosed any such cause of action in 
their plaint? Have any of their rights been denied^ infringed, 
or threatened to be infringed t Have the defendants been guilty 
of such acts as would entitle the plaintiffs, jointly or singly, to 
maintain an action against them ? Have they suliered any 
wrong which calls for a remedy ? If they are not entitled in 
their personal capacitv, — individually or sef>urately— to main- 
tain this portion of their suit, does the consent of the Ad'^ocate- 
General to institute this suit— obtained in accordance with the 
provisions of section 589 of the Civil Procedure Code— make any 
difference in their position ? Are they entitled to the relief or 
reliefs they claim ? 

, Before entering upon the consideration of these questions, 
it would be useful to ascertain exactly what is the relief they 
claim, ^Sliorii of all technicality and divested of all legal phraseo- 
logy, the plaintiffs ask for nothing more than -a bare declara- 
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tion that an individual born in an alien faith^ but subsequently 
converted to Zoroaskianisui, is entitled to all the benefits o£ all 
the religious and charitable Funds and Institutions which exist 
for the benefit of the Zoroastrian community, and which are under 
the control and management of the defendants. The prayers on 
this head are (c\ (rl), (0^ (/) ^^d (/i). At the hearing, however, 
all that we were asked to do was to ascertain the real Tkust on 
which the Funds and Properties in question were dedica- 
ted, to declare such Trust, and, if necessary, to rectify the 
Trust Deeds of 1861 and 1884 according to the decision of the 
Court. Are the plaintiffs entitled to these reliefs ? Are tJie^ 
entitled to maintain this suit in pursuit of the reliefs they 
claim ? My answer to these questions is in the negative. The 
plaintifts are, evHiy one of them, born of Parsi parents, and 
born ill the religion of their, forefathers. They all profess the 
Zoroastrian religion. They are undoubtedly entitled to enter 
the Godavara Agiary, and make as much use of it as any other 
Parsi is entitled to make. They are clearly entitled to partici- 
pate in every Fund that exists for the benefit of all Zoroas- 
trians, iiiclncliog the Fund for carrying all Zoroastrians to the 
Towers of Silence. They are entitled, as of right, to have their 
bodies disposed of in the Towers on their death. Has any one 
challenged their rights ? lias any one disputed these privileges ? 
lias any one even remotely or indirectly suggested that 
are not entitled to those rights? Have the defendants denied 
to them any sii^gle one of their rights and privileges ? Have the 
defendants done or said anything which, by any stretch of 
imagination, miy be taken to be an invasion or an infringe- 
ment of* their rights ? Have tke^ a wrong to remedy or a grievance 
to redress ? To all these questions, tln ro is but one answer, and 
that is an emphatic negative. The word "‘relief necessarily 
implies the pre«existence of a wrong. To have that wrong 
redressed in a Court of Law is the privilege of eveiy subject of the 
Crown. That wrong can be redressed by an action. The right 
of action is vested in the person that is wronged. An action is a 
legal proceeding, whereby a person demands his rights, Avhieh 
may be denied or infringed or threatened to be infringed, and 
claims to have those rights enforced and to have his w^rongs re- 
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dressed. In Lord Halsbiiry’s Laws of England (Vol. 1 page 2) 
an action^ according to the legal meaning of the term, is 
defined as a proceeding by which one party seeks in a Court of 
Justice to enforce some right against, or to restrain the commission 
of some wrong by^ another party In the same paragraph, 
defining an action^ it is stated 

^^More concisely it may be said to be ‘the legal demand of a right’ 
... It implies the existence of parties, of an alleged right, of an alleged 
infringement thereof (either actual or threatened), and of a Court ImTing 
power to enforce such a right 

In this action, we have the parties, we have their rights^ and 
we have the Court having power to enforce those rights, but where 
is the infringement, either actual or threatened ? It is no use 
whatever disguising the fact that the plaintiffs have not come 
before the Court to claim or enforce their own rights^ redress 
their own wrongs, or remedy their own grievances. The fight is 
not on their own behalf but on behalf of the sixth plaintiffs wife. 
With this lady is brought in another Eajput lady, of whom we 
have heard but very little. What the defendants in effect have 
done is to publicly notify that they will not allow these two ladies 
to participate in the benefits of the Funds and Institutions under 
their management. Although the resolutions and notifications 
in the pleading mentioned are in general terms, and refer to 
all aliens who may be converted to the Zoroastrian faith, they 
are undoubtedly aimed at these two ladies, who claim to have 
been admitted into the Zoroastrian faith. The action of the 
defendants was taken in obedience to the behests of the whole 
community, in a public meeting assembled ; and such behests, 
the defendants rightly submit, they were bound to carry out. It 
is not therefore the rights of any of the plaintiffs that are 
infringed or threatenecL Nobody knows — neither the plaintiffs 
nor the defendants — whether the Rajput lady desires to go to 
the Godavara Agiary, or to be carried to the Towers of Silence 
after death, but we do know that the French lady claims those 
rights, or rather, to be more accurate, the plaintiffs say she 
claims them— for I really do not know whether she does so or 
not. She is not before us as a party ; she was not before us as 
a witness ; and even her husband^ who is a party to the suit and 
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attended the Court during most of the hearings, has not chosen- 
to tell us whether his wife is really desirous of going to the 
Godavara Agiary^ or, in the remote contingency of her dying 
in this city^ of being conveyed to the Towers of Silence. 

Are the plaintiffs entitled to carry on a fight on somebody 
else^s behalf when that somebody does not come before the 
Court— does not ask for redress — does not appeal to the Court 
for its assistance ? She is an entire stranger to this action. She 
has abstained from seeking the assistance of the Court and the 
alstenfion appears to me to he intentional and deliberate^ Al- 
though the defendants have taken this point in their written 
statement and raised a distinct issue thereon, and although 
the point was pressed by their Counsel in the course of the hear- 
ing, no application was made, either before or even at the 
hearing, to add the lady as a party plaintiff. Is this Court to 
go out of its way and render assistance to a party who does not 
seek such assistance ? Are we here to listen to discussions the 
value of which; as far as this suit is considered, are, in my 
opinion, purely academic ; and exercise our powers in favour of 
a party or parties who do not ask us to do anything of the kind j 
and declare and adjudicate upon the rights of people who are not 
before us - and that at the bidding of other people whose rights 
are not infringed or threatened and who have themselves no 
wrongs to redress and no grievances to remedy ? 

JcUo non datnr non damni^cato^^ is a maxim of law which 
governs that branch of the law which deals with the rights of 
subjects to maintain actions at law. An action is not given to 
him who is not injured/^ 

The plaintiffs in this case, either collectively or individually, 
are not in any way injured or damnified by the action of the 
defendants. The Resolutions and. Notifications published by the 
defendants have not injured the plaintiffs or invaded their rights. 
They have no complaint to make on their own behalf. All they 
say is: ''The defendants have -announced their determination 
to deprive converts, to Zoroastrianism of certain rights and 
privileges of participating in Properties and Funds under their 
management. We are of opinion that their action is unjustifi*'- 
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able. We ask the Court to declare that the defendants ai^e guilty 
of wrongful conduct. They have threatened to infringe the 
rights of two ladies, and their conduct amounts to an invasion 
not only on the rights of these two ladies, but of others who may 
in the future embrace Zoroastrianism.^^ We, sitting here, have 
not heard that these two ladies claim any such rights as the 
plaintiffs claim for them in this suit. The plaintiffs know nothing 
whatever about the Rajput lady; and, as to the French lady, 
none of the plaintiffs have taken the trouble of telling us that 
this lady has felt hurt at the action of the defendants, or has 
expressed a desire to participate in the Charitable Funds and 
Properties administered by the defendants. 

The great mischief of entertaining actions of this kind would 
be that, besides laying the defendants open to all sorts of action 
at the instance of people who have no ^wrongs to remedy and no 
rights to vindicate, the judgment of the Court would not be 
binding on those very parties on whose behalf the action is filed. 
It is quite clear that the rights and remedies of these two ladies 
would not, in the least, be affected by our judgment in this suit. 
Assuming that, on the merits, this Court decided adversely to 
the contentions of the plaintiffs, there is nothing to prevent any 
one of these two ladies, or both of them, filing suits against the 
defendants for the ascertainment and declaration oE those very 
rights which we are asked to adjudicate upon in their absence 
and behind their backs. They would very rightly say : We 
were not heard in support of our claim and wo are not bound 
by what the Court did in our absence/^ The parties supposed 
to be injured by the action of the defendants have not invoked 
the assistance of this Court, and I am of opinion that the Court 
ought not to go out of its ve^ay and pronounce its judgment on 
the rights of people who are not before the Court, at the bidding 
ot people who must be regarded as mere strangers. 

It is, however, argued that the plaintiffs having obtained the 
previous consent of the Advocate-General to the * institution of 
this suit under the provisions of section 539 of the Civil Procedure 
Code, they, as persons interested in the Trusts created for public 
religious, and charitable purposes, are entitled to maintain. the 
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.snil:', ovtju tboiigh they may not have been entitled to maintain 
the same in their individual or personal capacities. It is con^ 
tended that the defendants are guilty o! breach of trust in the 
administration of the charities entrusted to them^ and that the 
plaintiffs^, as persons interested in the Trusts^ are entitled to 
maintain this suit under section 539 of the Civil Procedure Code. 

It seems to me that section 539 is wholly inapplicable to this 
portion of the suit^ and the' consent of the Advocate-General 
makes no diSerenco whatever in the status of the plaintiffs. It 
is to my mind wholly immaterial whether the consent of the. 
Advocate-General was or was not obtained for the institution of 
this part of the suit. Section 539 is very limited in its scope and 
operations. It contemplates the institution of a suit to obtain a 
decree for reliefs that are strictly confined to five heads. The 
first branch of the suit clearly falls under the provisions of this 
section, for the plaintiffs have obtained a decree under three of 
the five provisions of the section^ w., (a) the appointment of new 
trustees, (5) vestiixg Trust Property in the trustees, and (c) 
settling a scheme. It cannot he pretended that the reliefs 
asked for in this branch of the case — namely, the ascertainment 
and declaration of what are the trusts, the rectification of the 
Trust Deeds, a declaration that the defendants have either 
vrrongly declared the trusts in the deeds or wrongly inter- 
preted the trusts therein — fall under any of the five heads 
mentioned in section 539 of the Code. This branch o£ the ease ls 
most clearly not a suit instituted for obtaining a decree (< 3 ;) for 
appointing new trustees, (5) for vesting property in the trus- 
tees, (c) for declaring the proportions in which its objects are 
entitled, (d) for authorising any trust property to be sold, mort- 
gaged, or exchanged, and (e) for settling a scheme of manage- 
ment. The "words '^further or other relief ^Hhat follow must 
necessarily be construed to refer to reliefs 
and not to reliefs wholly outside those specifically defined under 
these five heads. 

Because the plaintiffs have a good cause of action to institute 
a suit for obtaining certain reliefs under section 539, and they 
institute that suit to obtain.- ’.such reliefs, after obtaining the 
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Advoeate-GeneraFs consent, they have no right to smuggle into 
it another suit claiming other reliefs wholly different from those 
contemplated in the section, and then contend that they are 
entitled to maintain the whole suit, simply because they choose 
to consolidate two suits into one— -one clearly within the purview 
of the section, the other wholly outside of it. 

Beliance was placed on the case of Thacheney Dewraj v. 
Hurlhm Ntmey but a caref ul study of it will show that there 
is nothing in the decision that militates against the view I take 
of the position of the plaintiff’s in this suit. In that suit it was 
held that it did not fall either under section 30 or section 589 of 
the Code. It was there held that if the plaintiffs had any 
right of action, it was a complete right of action veded in each of 
them. They sued as subscribers to the temple and devotees 
of the idol, and as such each had a right to complain of mal- 
administration. It was further held that *^any person* 
interested in the proper observance of a religious endowment may 
sue in his own name to have. the Trust property administered.^^ 
That suit mainly related to maladministration of certain funds 
whereby large sums were lost. 

The nature of the plaintiffs’ complaint in this suit is quite 
different* They complain of no mal-administration of charity 
Funds of Properties in which they are interested. By the 
action of the defendants, the plaintiffs — either as subscribers to 
the Funds or as devotees of the temples or as participators in 
the benefits of the charitable institutions — are not in the least 
degree damnified or injured. All they say is : defendants 
threaten to commit a breach of their duty whereby somelody 
eUe Will be injured,’’ Let that somebody come forward and 
complain. The learned Judge trying the suit in Thaeheney 
Y. Hurhhmn Nursey^^'^ to which I have referred, held that 
section 539 of the Code is permissive or directory and not 
mandatory, and that it did not prohibit a private suit.’^ 

Mr* Mulla, in his commentary on section 539 of the Civil 
Procedure Code (2ud edn.), deduces at page 487 of his book 
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the following proposition as the result of the authorities he cites 
there — 

Suits broiiglit not to establish a public right in respect of a public 
trust, but to remedy a particular infringement of an individual right, are 
not within, the section.” 

I am in entire accord with this proposition* I am of opinion 
that it correctly defines the scope of the section. This is undoubt- 
edly a suit for the purpose of remedying an alleged infringement 
of an individual rights and, as such, is clearly not within the 
section. 

This section contemplates a suit either in the name of the 
Advocate-General at the instance of relators, or a suit in the 
nanie of parties ^'having an interest in the trust with the 
consent of the Advocate-General. It seems to me very clear 
that interest^’ of the parties here contemplated must be the 
^'interest 'Hhat is threatened or infringed. Otherwise the 
result may be the infliction of grave injustice on parties who 
are not before the Court and who are not heard. 

It was contended before us that, this being a suit with the 
consent of the Advocate-General, the Court was competent to 
adjudicate upon the rights of converts to Zoroastrianism. Assum- 
ing that the decision is against the contentions put forward by 
plaintiffs, the converts would naturally say:-»~^^Wo are not 
bound by your decision : we never asked you to adjudicate on 
our rights. You never heard us. You don^t know what docu- 
ments we have in our possession in addition to what the 
plaintiffs produced before you. What right had the Court to 
'decide questions relating to our rights in our absence, behind 
our backs and without giving us a hearing V- 

Even if the view I have taken as to the scope of section 539 
was erroneous and assuming that the suit fell within the scope of 
that section, T would still, hold that it was badly constituted and 
was' not maintainabie, the plaintiffs, not have the interest 
contemplated by section'539. The object of having relators in a 
suit in the name of the Advocate-General, and of having plaint- 
iffs who have an interest in the trust in a suit with the 
Advocatc-Generars consent,, is to have in the suit parties who 
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are iaterested -in asserting the rights and in redressing the' 
wrongs for which the suit is filed. The converts whose rights 
we are asked to adjudicate upon have never been heard by us i 
they hxave never had a chance of putting their case before ns : 
no one represented them j the Mvocate-General knows nothing 
of their casej they never had a chance of putting their cases 
before the Attorneys or Counsel appearing for the plaintiffs. 
These are considerations that ought to govern our action on 
principle. It may be that the plaintiffs have presented to us 
the ease of the converts in its best aspect, but the question 
whether this part of the suit is maintainable by them is a 
question of principle, and I feel that we ought to regard it from 
that point alone. 

Regarding this branch of this suit, as a suit it is either a suit 
under section 539 or it is a private suit. As shown above, the 
reliefs claimed are clearly outside of the scope of operation' of 
that section, and the suit cannot be said to be a suit under 
section 539. If, then, that section has no applicability, it must 
be treated as a private suit. As a private suit, the plaintiffs not 
being the persons damnified, they have no right to maintain it. 

Regarded from either point of view, I come to the conclusion 
that the plaint discloses no cause of action in the plaintiffs; 
that the plaintiffs have no cause of action whatever against the 
defendants ; that they have no right of action in them to claim 
the reliefs they do; and that they are not entitled to maintain 
this branch of the suit. 

I would therefore dismiss this part of the suit, and find 
against the plaintiffs on the issues which raise the question of 
their right to maintain this suit, 

So far as I am concerned, I might stop here and refrain from 
finding on the merits of the questions raised in this part of 
the case. Such a course, however, is, 1 think not open tome. 
Although my mind on the point I have discussed- is free from 
doubt, it' is possible that I may be' wrong in the conclusions 
I have arrived at. ■ Having regard to what I have said above, 
I am most averse to say anything on the merits. I feel that 
it would be most unfair to the parties, whose fight the third 
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parties carried on before us, to express my findings on the 
merits in the absence of the parties whose rights are affected* 

I feel, however, at the same time, that it would be a disastrous 
thing for the parties if the case is sent back some months 
hence to find on all issues, in the event of my finding on the 
preliminary point being found to be erroneous. There has been 
an enormous expenditure of time, labour, and money in this case. 

I think it is extremely desirable that this litigation should reach 
the final Court of Appeal in as complete a form as possible. These 
considerations compel me to enter into a full discussion of all 
the points argued before us. However adverse my findings may 
be to the converts, I feel that they will do no injustice to anybody, 
as our judgment in this case cannot possibly bind those who 
now claim to be converts of those who may make a similar claim 
hereafter. 

Even if I had come to a different conclusion on the technical 
point of law I have discussed above— even if, in the end, it is 
found that my conclusions on the point are erroneous— so far as 
I am concerned, my decision on the merits leads to the same 
result 

The plaintiffs are not content to base their case merely on the 
ground that the Zoroastrian religion not only permits but 
enjoins conversion : they go further, and contend that it has 
been usual and customary amongst Paris to admit J uddins— 
that is, persons born in another faith— into their religion* They 
say that such Juddins, on being admitted into the Zoroastrian 
faith, became not only ZoroasiriaM but Parsis ; and that such 
converted Parsis have been always allowed to be carried to the 
Towers of Silence on their death, and that during their life-time 
they have entered all places of religious worship, such as Atash 
Behrams, Agiaries, and Dare Mehers, as a matter of right. 

The plaintiffs^ contentions shortly put are : —It is both usual 
and customary for Parsis to admit Juddins into their religion 
I and give them all the benefits of all religious Funds and Institu- 
tions endowed or dedicated for the benefit of their own people. 

They further contend that by the mere performance of the 
^ 'Navjot €eremo%by!a^PamV|^^m^^ thereby putting on a Su4j^ 
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and Kuati on the person o£ a Jnddin, L makes him or her a 

Lll-fledged Zoroastrian without any other religious ceremony. 

The defendants dispute the correctness of these contentions : 

" f r„ta 

. Juddtainto M. Md ; that ea|:e 
r t Hint is - person born of non-Zoroastrian parents, has e^ 
te^admiVli tato the faith. The, ad«it 

Ihm-n of a Z'KOistrian father by an alien mothei have oeen 
illoare i to come into theif fold by the potfotmanoe of the tojot 
"CAnveetin. snch chUdeen with the Snd. and Knot. 

In ovdei- to oontro.e.t the contentions of the defendants tUt 

It h not cnstomaty to admit Jnddins o, entire .hens mto the 

Iroastrian faith, and that even if the religion enjomed eonver^ 
“h tenet of the religion h^ fallen into utter dt^J and 
that lom^-continued usage prevailing amongst the Paisi p 
tied tL admi^sion of Juddins to Zoroastrianism, the pkintifis 
C^l ertin witnesses who professed to, give some ooncret 

toilLf conversions ef Juddins into Zoroastea^- ‘ 

clear the ground and facilitate further discussion if I deal wit 
^ e Luce, in the first instance, and record my finding 
tLreon. [His Lordship then proceeded to examine t e ma 
evidence on the point in detail and then went on as fol ows ; ] 

Under these circumstances, while I find that although the - 
conversion of Juddins is 

icrv finri that such conversions are entirely, unKnowu 
to!stn of India ; and far from it being - 

tomarv or usual for them to convert a Juddm, the Zoroastrian 
communities of India have never: attempted, encourage , 
peeled the conversiou of Juddlus to Zor»^— 
Lordship again discussed evidence and continued J 

The last resting-place of the Parsis-tbe Towers of Silence- 

Jrev^ed by tlern with eentimeuto of the 

They are ilahorato 

: new Tower is built it is consecrated with most elaboiate 

relifrious ceremonies. Thousands of people travel long 

to bo present at the consecration. Su^ P-^-! " 

, It a pious act of great religious merit. Once the Tower is 

B 84 . 2—4 ^ ■ 
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none but a Nassesakr can enter it ; and the 
!ad a life of exclusion from the members of the 
various ways. The dead body of a Zoroastrian is 
1 peculiar veneratiou. On death the body is washed 
and then handed over to the corpse-bearersj 
ii’ayers over it and clothe it in pure white linen. 
Lichukvani ceremony is performed, no one could 
i even the nearest relatives. Before being taken 
ise for being carried to the Towers, other solemn 
bi’o performed ; relatives and friends -and, in tno 
U-kuown person, all leading members of the com- 
omble and prostrate themselves before tho body 
are taking their last look. The face is covered up 
le body starts on its journey to the Towers. No 
)arvand is allowed to look at a dead body after tho 
ceremony is performed, much less touch it. Many 
s happened that when a faithful servant of a Euro- 
1, his mastei’, entertaining kindly feelings towards 
siiing to have a last look at his faithful servant, goes 
j of the dead, only to find that his request is, with 
nations and excuses, refused. The bodies of persons 
luffered capital punishment, the bodies of suicides, 
lies of people on whom posi-moHevi examinations are 
apposed to ho contaminated and not fit to be put m 
Dokhma as the bodies of ordinary Zoroastrians, be- 
bodies after death have been touched by Durvands. 
r, there is a separate place for these bodies known as 
n other places, if there is no Chotra, some unuso;! 
'hieh has fallen into disrepair is used for disposal of 
ss, as was said to be done at Surat, 
jrdsilip went into an examination of the literature 
the subject and arrived at the following conclusions—] 
up this pact of the case, on the question of conversion 
mimics which I have arrived at on the evidence before 
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II. ^That aUliougli such conversion was permissible, the 
Zaroastrians, ever since their advent into India 1,200 years ago, 
have never attempted to convert anyone into their religion. 

III. — That there is not a single instance proved before the 
Court of a person born of both non-Zoroastrian parents ever 
having been admitted into the Zoroastrian religion professed by 
the Parsis in India. 

IV. — That the Pcirsi community of Bombay, at a Public Meet«» 
ing, held on the 16th of April, 1905, expressed its disapproval of 
any conversions being allowed, and are strongly opposed to any 
such conversion in the present times, and resolved henceforth 
not to admit even the children of Parsi fathers by alien mothers. 
See jExhibit F. 

Y. — That, although conversion is permissible by the religion, 
there are certain conditions which the candidate must fulfil 
before becoming eligible for admission. The conditions are that 
it must first bo satisfactorily established that he or she, in apply- 
ing for admission, is animated by a good object and actuated 
by pure intentions, in other words, that he or she seeks admis- 
sion from religious convictions and not from other considerations : , 
and further, that the candidate is in all other respects fit to be 
admitted to the Zoroastrian faith. 

VI. — That such an admission of a person born outside of the 
religion is only permissible if it is established that by such admis- 
sion '' no harm of any kind would be done to the Zarthosti 
Ma;;5diyasnans themselves.” 

VIL— That the ceremonies necessary to be undergone by the 
candidate for admission are (r/;) Navjot, (5) Burushnum, and 
(c*) a repetition of the Investiture ceremony of Navjot after 
Burushnum. 

YIIL — That only those persons who have undergone these 
three ceremonies are entitled toTthe full rights and privileges of 
a Zoroastrian. 

The only question of importance on this part of the suit that 
now remains to be considered is the general question raised by 
the plaintiffs, ^25 to who are the parties entiiled to ilte henejlh 
and mes of iJie Gharitahle Funds md: ImUhtiom now in the 
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^^ossession and under the mmxagement of the defeiidcoik * Tlis 
contentions of both sides are fully set out in the pleading'?. 
The plaintiffs say : — 

There exist iiumGrous rich endowments, eonsistlng of property, both 
moveahle and iiUinoveable, devoted to various charitable and religious pur- 
poses for the benefits oi persons professing the Zoroastrian religion,'*^ 

They say that the trust declared by the Trust Deed of the 
25th of September 1884, are in terms at variance with the 
trusts and purposes for and to which the same were originally 
provided and dedicated/^ 

The plaintiffs believe that, at the time the said Deed was 
prepared and executed, there was no intention by the terms 
thereof to exclude from the benefits of the said Trusts mif/ person 
professing the Zoroastrian faith/^ They complain that the defend- 
ants had interpreted the trusts in a manner which would ex- 
clude from the benefits of the trusts persons born in other 
religions and subsequently admitted into the Zoroastrian reli- 
gion ; and they pray that, in so far as the trusts declared by the 
Deed of 25th of September 1884, differ from the original 
trusts, they may be declared ultra vires and void ; that the true 
trusts on which the charitable properties are held may be ascer- 
tained and declared ; that the deed of 1884 may be construed; 
and that it may be declared who are entitled to the benefits of 
such of the trusts as may be held to be valid. 

The defendants contend that the only persons entitled to the 
benefit of the Funds and properties are 

descendants of the original emigrants into India froiu Persia 
wlio profess the Zoroastrian religion. 

Seeonilg * — ^Tho descendants of the Zoroastiians in Persia- who were not 
amongst the original emigrants, but who are of the saine stock and have since 
tluit date, from time to time, come to India and have settled here, either 
permanently or temporarily, and who profess the Zoroastrian religion. 

Thirdly * — The children of a Parsi father by an alien mother, if sticli 
' v dhldren are admitted into the religion of their fathers and profess the 
Zoroastrian rel igion# 

, Shortly pub, the plamtiffs say s Every Juddin admitted into 
|he ZoxoastriaE religiou ds as a xnattet of right, to all 
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the beiieiits of all the Charitable Funds and Institutions in the 
defendants possession. 

The defendants say : The parties entitled to the benefits of 
the F*ii!ids and Institutions under their control are persons who 
are Parsis who are the descendants of the Zoroastrian einigvaiits 
froai Persia; their Iranee co-religionists who may come and 
settle either temporarily or permanently in India ; and the chil- 
dren of Parsi fathers born of alien mothers, if they are admitted 
in, o.nd profess^ the Zoroastrian religion. 

As the question is raised in a general form, I will discuss it 
on the assamptioii that the converts to Zoroastrianism, whose 
rights the plaintiffs assert and the defendants deny, are properly 
admitted into the Zoroastrian religion, after the performance 
of all the ceremonies which, according to the Ravayats and the 
experts, are necessary for the due admission of a Juddin to 
Zoroastrianism. 

The Trust Deed of 1884? declares that the properties covered by 
that Deed were for the use and benefit of the members of tire 
Parsi community professing the Zoroastrian religion.^'^ This is 
the only declaration which the plaintiffs .say is at variance with 
the original trusts declared by the founders and donors. They 
say, either this declaration is wrong, or the interpretation put 
upon it — that the trusts are confined to Parsis, thereby meaning 
per.sons of Z moastrian de3ceat“is wrong. They contend that a 
JiKldin, by being converted to Zoroastrianism, becomes a mem- 
ber of the Parsi community professing the Zoroastrian religion/^ 
and as such is a beneficiary under the trusts. In the alternative, 
they say, if this contention of theirs as to the correct finterpreta-. 
tion is wrong, then the declarations of trusts are at variance 
with the intentions of the original donors and foiinclcrs and the 
Trust Deed should be rectified by the- Court, 

A great deal of time and energy were expended on the argu^ ‘ 
ment as to the exact meaning and significance of the word 
Parsis, and as to 'whether the words Farm and Zoroasiriam 
mean the same thing and ’designate the same persons, or whether 
there is any distinction in the individuals designated by the 
terms Parsis and Zoroastriansj 
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I confess this question lias. nevei% at any presented any 

difficulty to my mind : a Zoroastrian is a person who professes 
the Zoroastrian religion. A Zoroastrian need not necessarily 
be a Parsi. Any one who professes the religion promul- 
gated by Zoroaster — be he an Englishman^ Frenchman^ or 
American — becomes a Zoroastrian the moment he is con- 
verted to that Faith. But how can he become a Parsi ? 
It was argued that the sixth plaintiffs wife was now a Parsi. 
Supposing a Parsi lady becomes a Oiirisiian and marries a 
Frenchman, can it be said that she had become a Frenchwoman. 
And if she adopts Christianity and marries an Engliwshmanj 
does she become an Englishwoman ? One has only to see how 
the word Parsi came into existence and what it was meant to 
designate to realize that the word Parsi has only a racial signi* 
ficance and has nothing whatever to do w-ith his religious 
professions. Mr. Dossabhoy Framji in his Hislorg of the Parsis/^ 
says the word takes its derivation from Pers or Fars, a province 
in Persia, from which the original Persian emigrants came to 
India. Several witnesses corroborate this. One wntness, Mr* 
Jamsetji Dadabbai Nadershah, who has visited Persia and 
studied thecuniform inscriptions in Persia, throws more light on 
the subject. He says : — 

the Assyrian records I find the earliest mention of the \Yord Pers, 
The word is applied to the country called Pars and to tho people, of that 
country . . The word originally nsed for a province was applied to 
the whole country of Iran (Persia) later on. The word Pers in the Babylonian 
inscriptions was first used to indicate the country, and thou it came to indicate 
the inhabitants of that country.” 

It will thus be seen that the word Parsi, when used in India 
could only mean the people from Pars. When the emigrants 
from Persia settled in India, the people around them probably 
knew little of their religion but they knew they came from Pers 
or Fars, and they called them Parsis. Thus, all the descendants 
of the original emigrants came to be known as Parsis. A Parsi 
born must always be a Parsi, no matter what other religion he 
subsequently adopts and professes. He may be a Christian Parsi, 

: and he may be any other Parsi, according to the religion he 
professes ; but a Parsi he always must be. The word Zoroastrian 
simply denotes the religion of the individual : the word Pai^i 
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denotes liis nationality or community, and has no religious signi- 
ficances whatever attached to it. To my mind, the distinction 
between the two terms^ Zoroastrian and Parsi, is most clearly 
defined when one sets about carefully examining the real mean- 
ing of the two expressions ; but before the French wife of the 
sixth plaintiff proposed to be converted to the Zoroastrian religion 
and claimed to have become a Parsi, I doubt if anyone ever 
eared to make the smallest distinction in the use of the two 
words. Before 1903^ no one ever gave a thought to this distinc- 
tion. As late as 1872, in a legislative enactment (Act III of 
1872) the manifestly unmeaning expression '' Parsi religion’^ 
is used to designate the Zoroastrian religion. Surely^ there is 
no Parsi religion in existence. What, however/ was intended 
to be conveyed by the expression was the religion generally 
professed by the Parsi community. To my mind, the expression 
Parsi religion is as meaningless as the expression : English 
religion,^’ ^‘‘French religion/^ or Dutch religion.^’ Before the 
controversy in connection with the French lady arose, no one 
had the remotest idea that a Zoroastrian could be l^anybody 
other than a member of the Parsi community. For centuries, 
the only people who in India professed the Zoroastrian religion 
were the members of the Parsi community born in the religion 
of their forefathers. No one had for twelve centuries ever made 
an attempt to convert persons professing other religions. Prose- 
lytising was wholly unknown amongst them. No one preached 
the religion or attempted to teach it to an alien. There was not 
an instance known either in modern or ancient times, of anybody 
but a Parsi who professed the Zoroastrian religion. The Zoroas- 
trian religion was professed by the Parsis alone in India ; and 
small wonder, therefore, if the expressions Zoroastrians and 
Parsis came to be loosely used, as if the Uyo words meant one 
and the same thing. In 1884, it was not within tlm contempla- 
tion of any one that, in the near future, converts to Zoroastrian- 
ism would come into existence, and neither ‘the English Solicitor 
who drafted the Deed of the 25th of September, 1881, nor those 
who instructed him to prepare the Deed, and who subsequently 
executed the same, had the remotest conception of such a class 
or such an individual as an alien Convert to Zoroastrianism 
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1 W. coming into existence ; and therefore there conkl be no possible 

Sib object in intentionally declaring wrong trusts or trusts at vari* 

ance with the intentions of the donors and founders* In fact^ iu 
Petit paragraph 1 2 of their plaint, the plaintiffs themselves say that, 

Sxa ill declaring the trusts as they are declared in the Deed of 1881, 

tomui fhere vras no intention exclude from the benefit of the trusts 
any person professing the Zoroastrian faiih/^ meaning thereby 
Juddin converts to Zoroastrianism. Tliis, at all events, is an 
admission that there was no intentional wrong declaration of 
trusts in the Deed of 1884. Till 1903, the two expressions, 
Parsls and Zoroastrians, were used most promiscuously to mean 
one and the same thing. Yfhen the members of the Parsi 
community professing the Zoroastrian religion were sought to 
be designated, some used the wmrcl Parsis and some used the 
lYord Zeroastrians. Since the controversy, some persons who 
established new charities have, in order to avoid all possible 
misunderstanding and to have no room for doubt, used the 
expression Farsi Zarthosti. This is by no means a new combina- 
' tion.' As far back as 1836, 'Frainji Cowa^i Banaji uses' fthoV; 
expression Parsi Zoroastrian in his letter to his ct)lleagues 
of the Punchayet (Exhibit A59). Mairv witnesses were ques« 
tioiied on the subject and they were all unanimous that Parsis 
and Zoroastrians were used as synonymous terms and conveyed 
the same meaning. Plaintiffs^ witness, Mr. Sheriarji Bhamcha, 
says 

I would use the two terms Parsis and Zoroastrians as synonymous termH. 
This is the way in which these terms have always been used and are still 
used. As soon as the word Parsi is used, the only idea suggested is that 
ho is a Zoroastrian.” 

Beram Sheriar, an Irani priest, another of the plaintiffs^ 
saysj— " . 

Some Mahomedans in Persia call us Parsis ; some call us Zarthostis. 
The word Parsis is in common use in Persia. It means Zarthosti. MufsuI- , • 
. ‘ mansiu Persia use the word Parsis commonly to designate our people — the 

. /' ■ _ Zarthostis.’^ hi:: 

. . ■ • Another of the plaintiffs^ witnesses, Mr, Jamsedji Danabhai 

Nadmha, points out how the words Parsi and Zoroastrian are ; 
, ' , , used indiscriminately in certain Pehlvian<i Persian works. The ? 

In India, the word Parsis or, Zoroastrian^ ha$ the same signification.” 
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The Parsi high priest; Dustoor Darab, says 

^*Th6 t-wo terms Parsi and Zoroastrian are synonymous, because in India we 
Iiave made no conversions. Every one in India knows that they are convertible 
terms.’* 

This discussion as to the osact' meaning and signification of 
the words Parsi and Zoroastrian was addressed tons on the 
qiiestlon as to whether; if the trusts declared in the Deed of 
1884j were correctly^ interpreted by the defendants and those 
declarations excluded J addin converts, such declarations were 
not at variance with the intentions of the donor and founders of 
the charities. It so happens that there are no documents, either 
in original or in copies, existing at present with reference to 
some of the immoveable properties ; in the case of other immove- 
able properties, the defendants have amongst their records copies 
of original documents. Mr. Lowndes, for the plaintiffs, correctly 
contended that in cases where no^ originals or copies of any 
documents evidencing the trusts in connection with a particular 
property existed, the question for whose benefit that particular 
charity was established must be gathered, to use his own words, 
“ from usage and tenets of the founders/’ He contended that 
the question for the Court to ascertain was What were the 
intentions of the founders of these various charities as to'persons 
who were to benefit by them 5 ’^ He argued ; ‘‘ Where words are 
ambiguous, you must look at the tenets of the founders/^ And 
be claimed the right of proving copies and tendering them in 
evidence, contending that the documents w'ere admissiblo for 
the purposes of ascertaining the meaning of the words Parsis 
and Zoroastrians.'*’ I have here reproduced the arguments of 
the learned counsel in his own language as I find them in my 
notes made at the time. 

These arguments appeared, both to my learned brother and 
myself, to be absolutely sound ; but what was the attitude adopted 
by the defendants ? Their counsel contended that section 7 of the 
Statute of Frauds, XXIX of Charles II, Chapter III, was in force 
in British India, and that under the provisions of that section, 
copies of documents evidencing trusts of immoveable properties 
were neither proveable nor admissible in evidence. 

This position, adopted by the defendants, appeared to me to be 
most extraordiiiary% They admitted that they were trustees 
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lidding a large Bumber of immoveable properties on certain 
Charitable Trusts for the benefit of their coml■nullit 5 ^ They were 
in possession of copies of documents evidencing those trusts. 
They were not in a position even to suggest that those copies.. 
were not genuine and authentic. In fact^ they knew that they 
were authentic and genuine copies. They were subsequently 
proved to be such before us. The records in their possession 
which contained the copies were not their property but were the 
property of the Parsi community. They knew that a question 
of the greatest importance to their Community was being dealt 
with by the Court, Their obvious duty as trustees, it seemed to 
me, was to place all available materials in their possession and 
at their disposal before the Court and to assist the Court to come 
to a correct decision. Instead of that they ^made a determined 
effort to keep back important documents, by pleading a section 
of an English Statute of 1677 ! We felt, however, that if the 
defendants had a legal right to withhold these documents, they 
were entitled to do so, and that the Court was not concerned as 
to whether the attitude the defendants were advised to adopt 
ivas a correct attitude for trustees of large public charities to 
adopt j and we had to listen to long and learned arguments on 
this point with the result that we held that there was no sub- 
stance in the defendants^ contentions. I do not propose to 
wander through the labyrinth of legal authorities which ■were 
cited before us, for in my opinion the defendants’ contentions on 
this head could bo very shortly and summarily disposed of. 

Section 7 of the Statute of Frauds runs thus 

** Vfl, And. be it further enacted by the authority aforesaid, that from and 
alter the said four and twentieth day of June, ail declarations or creations of 
trusts or confidences of any lands, tenements, or hereditaments, shall he mani- 
fested and proved by some writing signed by the party who is by law enabled 
to declare such trust, or by his last will in writing, or else they shall be utterly 
void and of none eEect.” 

It was argued on behalf of the defendants that, under tins 
section, no trusts, of . immoveable properties could be proved, 
unless the trusts were manifested and proved hj some writing 
signed by the settlor or founder. In other words, the defendants 
contended that the plaintiffs could prove no trusts whatever of 
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some of these immoveable properties held by them as there 'were 
not- in existence original documents signed by the founders them- 
Eelves manifested or proving those trusts. This contention came 
to this^ that the trusts of immoveable properties^ in respect of 
which there were no documents signed by the original founders^ 
were, in the words of the Statute, '^utterly void and of none 
effect/^ It appears'that in 1881, in the case of Bai llaneekhai v. 
Bed Merbai^^^^ Mr. Justice West held that the Statute of Frauds 
applied to tlie inhabitants of Bombay/’ and he thought also to 
the Parsis. I do not think it is necessary to go into the question 
argued before uS; whether the Statute of Frauds really ever did 
apply to India. Assuming that Mr. Justice West w^as right, 
what happened w/as that, in the following year, the Legislature 
simplified matters wdieii they passed the Indian Trusts Act by re- 
pealing section 7 of the Statute by section 2 of that Act. The learned 
Counsel for the defendants, however, contended that inasmuch 
as section 1 of the Indian Trusts Act provided that nothing therein 
contained applied to public or private religious or charitable 
endowments, the repealed section still applied to Charitable 
Trusts and was only repealed sq far as it related to private 
trUvSts. This argument, if true, leads- to some manifestly absurd 
situations. If correct, it means that the Legislature deliberately 
removed a legal enactment which, might have proved a powerful 
instrument for the pmrpose of defeating trusts in the hands of 
dishonest trustees, so far as private trusts were concerned, and 
yet left all public Charitable Trusts open to this infirmity. 

If, for instance, a man conveys two of his immoveable proper-^ 
ties to trustees on trusts, oiie for the benefit of his family and 
the other for public charitable purposes ; executes two Trust 
Deeds and registers them ; and then by some mischance the two 
Trust Deeds are lost, burnt, or destroyed, the beneficiaries of the 
family trust could always prove the trust by the copy from the 
Registrar's records ; but inasmuch as the copy relating to the 
public Charitable Trusts is not signed by the party ^^who is by 
law enabled to declare the trusts — which, according to Mr. 
Strangnian^s argument, means the founder and no others— the 
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Chai liable trust becomes utterly void and of none efiect/^ I ' 

put this view to the learned Counsel and he said ttat that was 
the law. I decline to believe that the Legislature intended any- 
thing so manifestly absurd and so repugnant to one's common 
sense. In my opinion^ the saving clause in section 1 of the ;; 

Indian Trust Act has no applicability to the repealing section that 
immediately follows, and that section 7 of the Statute of Frauds 
is wholly repealed by section 2 of the Indian Trusts Act of 1882. 

That this view is correct appears also from A Collection of 
Statutes relating to India/' published in 1899, under the author’* 
ity of the Government of India. In Volume L Appendix at 
page 490, 1 find it distinctly stated that sections 7 to 11 of XXIX 
of Charles II, Chapter III, are repealed by section 2 of the Indian 
Trusts Act of 1882. 

There is, I think, another. equally effective answer totheobjec- 
tion based on section 7 of the Statute of Frauds. Do the words 

the party who is by law enabled to declare such trust mean 
only the founder and no one else, as contended on behalf of the 
defendants ? I think not. In Soche/oncauld v. BauBkadP-\ 
where the defendant pleaded section 7 of the Statute of Frauds as 
a defence to a suit in which a declaration was sought that he 
had purchased certain immoveable property as a trustee for 
the plaintiff, the Court of Appeal held that the letters signed 
by the defendant himself were sufficient to satisfy the require- 
ments of the Statute. Lord Justice Lindley, in delivering the 
judgment of the Appeal Court, after citing Forster v. Sale^^^ and 
Smitk V. MaUhewB^^\ says (at pages 205-208) ; — 

** According to these authorities, it is necessary to prove, by some writing 
or writings signed hy the defendant t not only that the eonve^'ance to him was 
subject to some trust, but also wbat that trust was. But it is not necessary 
that tbe trust should have been declared by such a writing in the first 
instance t it is suiEcieut if the trust can be proved by some writing signed 
hj the defendant^ and the date of the writing is immaterial*^ 

The Court of Appeal also admitted parol evidence in addition 
to the defendant's letters, holding that other evidence %vas 

(2) (1708) 3 Yes. 696, 

(3) (1S61)3]D.F.&; J.m 


(i) [1897] 1 Ch* 196. 
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admissible in order to prevent the Statute from being used in 
order to commit a fraud/' ^ 

Xow, in this case^ tlie coiiimission of a fraucF was, of coursej 
farthest from the defendants^ intentions. It is hardly conceiv- 
able that the di^Yendants desired to contend that the trusts in 
I'espect of those Towers of Silence in respect of which there are 
no documents at all, and the trusts of other properties in 
respect of which there are no documents signed by the founders^ 
were therefore utterly void and of none effect.’^ It appears to 
1110 that all that their legal advisers untended to do was to put 
obstacle in the way of the plaintiffs' proving what they said they 
could prove by a reference to the documents in the defendants^ 
possession, namelj^-^ that the founders of the charities to which 
these copies in defendants’ possession related were intended 
for the benefit of all Zoroastrians, including Jiiddin converts. 

However that ma}^ be^ Bocliefoueauld v, Bonstead is authority 
for holding that admissions of being trustee and what those 
trusts wei’e — contained in the letters of the trustee himself, the 
defendant in the case— were sufiicient to satisfy the provisions 
of section 7 of the Statute of Frauds, and that it is immaterial at 
what date such writings came into existence. 

I an: of opinion, therefore, that in this case the Trust Deed of 
the 25th of September 188-^, would satisfy the provisions of 
the Statute, even if the 7th section had not been repealed. The 
defendants^ predecessors in 1884 ivere persons enabled by law 
to declare^' that they held certain immoveable properties in 
trust and also to declare what those trusts were. They did so by 
the Trust Deed of 1881. The question between the parties is 
whether, if their interpretation of the Deed of 1884 is correct, 
the trusts they declared were in accordance wTth the original 
trusts as intended or declared by the founders, or whether they 
were at variance with the trusts declared or intended by the 
founders. In order to ascertain this, it was necessary that we 
should have before us all such documents as were properly 
proveable and admissible under the provisions of the Indian 
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Evidence Act^ and we accordingly allowed ilie plaintiffs to prove 
and put in copies of the various documents relating to the foun- 
dation of various Charitable Institutions. The persistence with 
which this point was pressed seems very extracrdiiiary^ in the 
face of the fact that tlie defendants themselves, in paragraph 25 
of their Written Statement^ submit the question ^^wdiether per- 
sons in wdiose possession and under whose control the said 
properties were^ were not entitled to declare the trusts thereof 
as they did by the said Deed of the 25th of September 1884/^ 

Farther, it appears to me, on a careful study of the section^ 
thai, in spite of the concluding words shall be utterly void and 
of none effect/^ the section is really one that regulates procedure, 
and that;, even if it did apply to India at one time, the enact- 
ment of the Indian Evidence Act wmuld supersede this section of 
the Statute. The scheme of the section is undoubtedly to regulate 
how trusts were to be proved in a Court of Law, and the con- 
cluding words merely denote what the result should be if a 
particular mode of proof was not available. What Lord Justice 
Lindley says in his judgment in Bockefoiwauld v. Bonstead lends 
support to this view. Referring to the contention, that the 
Statute of Frauds had no application to lands in Ceylon, Lord 
Justice Lindley says (at page 207) 

^•The Statute relates to tlie Mud of proof required in tliis countiy to 
enable a plaintift: suing here to establish his case here. It does not relate 
to lands abroad in- any other way than this : it regulates x^’oeedure here? not 
titles to land in other countries.” 

I am inclined to hold that section 7 of the Statute of Frauds 
was mainly intended to regulate procedure, and that it never 
applied to this country at any time ,• but, even if it did, I hold 
that the Evidence Act, when it came into force, entirely super- 
seded it. The Legislature, however, without waiting, and in 
order to avoid complications — on the assumption that his view 
was correct^-repealed the section as soon as they found that 
Mr. Jmtiee West thought it applied to the inhabitants of 
Bombay and to the Parsis. Possibly, the view was correct. I 
have not gone into the question very fully, because I hold that 


if it did appljj it was wholly repealed by the Indian Trusts Act 
of 1882'^ both as regards Public and Private 'Trusts* I also hold 
that the Trust Deed of the 25th of September 1884, fully satis- 
fies the provisions of section 7 of the Statute of Frauds, even if it 
had not been repealed and was still in force as regards Public 
o'Gharitabl’e Tnist^^ 

The immoveable properties in respect of which -we have to 
ascertain what the real trusts are, in order to find out W'heiher 
Juddin converts w-ere intended to he included amongst the 
beneficiaries, are the Five Towers of Silence at Malabar Hill 
and the three Sagdis, the Sagcliwala^s house, the Fort and Bahar- 
boto Nasaklianas and the Godavara Agiary. [His Lordship 
enumerated those documents and proceeded ] 

These are all the documents rtdating to the immoveable pro- 
perties dedicated to charities which are the subject-matter of the 
contentions between the parties, and after carefully going over 
every one of these documents, I have set out in full, I believe, 
every expression relied on by the plaintiffs in support of their 
contentious, that these expressions were intended to include all 
Juddin converts to Zoroastrianism. 

The language used in all these documents is, to my mind, 
most clear and unambiguous. The people for whose benefit 
these institutions were established, the persons for \vhose use 
these religious establishments were founded, were the members 
of the ZofooMrian. Conmnnitij of Bombay, The expressions most 
frequently used are Zoroastrian population of Bombay, the 
Zoroastrian Anjnman^ ” the people of the Zoroastrian 

^'the people of the Anjuman of ihe Mazcliasni faith^^ 
‘^Hhe “whole Anjmmnf the Holy Zoroastrian Gommunity of 
Bombay/^ ^‘the Dustoors, Mobeds, Herbuds, and Behedins of 
the Mazdiasnian religion of the TIoly Zoroastrian CormnunUy^ 
^Hhe entire Zoroastrian of Bombay/^ persons of the 

Firica of the pure emd best Mazdiasnian religion/' the Zoroast- 
-riaii Conimviiity of Hindustan,'^ and the Khas-va-Aam of the 
Zoroastrian A^afthmanF 

The utmost stretch of imagination cannot convey to my mind 
the impression that the Founders, when they used the expres- 
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sions set forth^ meant or intended to include amongst the ohjeets 
of their benefaction^ the Lalias of Bombaj"^ the Dubras from 
Siirat^ and the Bhangis,. Mahars^ and Kahats of Gujarat. 

A Juddin may become a Zoroastrian, but how he ever could 
possibly become a member of tlie Holy Zoroastrian Anjammi 
of Bombay or be one of the members of the Zoroastrian Com^ 
munity of Bo^nl'iy^^ or become one of ^‘the Anjuman of the 
Mazdiasni faith/^ passes my comprehension. A Juddin con« 
verted to Zoroastrianism had never come into existence. Such 
a person could not possibly have been within the contemplation 
of the donors and founders : the possibility of such a being 
coming into existence would be so new and novel that if the 
donor ever conceived such an idea and intended to include him 
in his benefaction, he. would certainly designate him separately 
and specially, and not include him in the general description 
of the community of his then existing co-religionists and their 
descendants. It would be a most violent presumption to make 
~a presumption utterly unjustified by the circumstances exist- 
ing at 'the time w'hen these institutions were founded - that the 
possibility of a Juddin convert to Zoroastrianism wnis ever pre- 
sent to the minds of these founders and that they intended to 
include him. 

I have not the smallest doubt that if the contingency of an 
alien being ever admitted into the religion had been present to 
the mind of the founders as being even most remotely possible, 
they would have made special provisions to exclude them. The con- 
ditions made by Bisni, when handing over his Tower to the 
Anjuman, are typical of the feelings entertained by religiously- 
inclined Parsis of those days. It was only such Parsis as wmre 
most religiously inclined and were devout followers of the tenets 
of the religion as they understood them then, that would found 
and endow such institutions as those the Court is dealing with 
now. And if they objected to even a Parsi corpse touched ly 
Durvands being disposed of in the T'^owers of Silence — -if they 
considered that the corpse of a Parsi was polluted by having a 
fO%t mortem performed on it, or by even an inquest held on it, 
or by being brought from upcountry through Hurvand Agency — 
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how could they be expected to have contemplated a Darvand^s 
body being disposed of in the'Towersf.forj no; matter what five 
or tea thousand years ago the Zoroastrian religion laid down 
:;'as :tO'^pi'oselytisatiO'i^^ tlieii; ideas since their advent into India lmcl> 
crystalized into the belief that a Durvand's touchy or even his 
gasjCj was enough to defile a Parsi corpse^ and if such a corpse 
is not allowed to be carried to the To^vers for disposal and is 
placed on a Chotra or an unused Tower^ how could they be 
supposed to have contemplated the possibility of a Durvand 
corpse being carried to the Towers so zealously guarded from 
even the approach of a Durvand ? A Durvand Zoroastrian was a 
being who never entereil their thoughts, ' 

To my mind, the language is clear and unambiguous. The plaint- 
iffSj however^ argue, that the language is capable of including 
and does inelndej Juddln converts. In interpreting documents, 
there is abundant authority for saying that the Courts must so 
construe documents that^ wdnen the intentions of the donors and 
founders are clearly ascertainable^ they must be given effect 
I will assume, for the sake of argument, that the language of the 
document is ambiguous, meaning thereby that it is such that it 
is capable of both interpretations — the one urged hj the plaintifiPs 
and the other contended for by the defendants. In that case the 
documents should be interpreted according to certain well-estab- 
lished canons of construction. 

In Tudor^s Charitable Trustsj page 169 (4th edn.)^ the result 
of the authorities is summed up as follo^vs ; — 

If the intention is expressed in the instrument of foundation . . no 
difficultj arises. When, however, it is not so expressed, or is expressed in 
anihigtioTis terms, recourse must be had to extrinsic circumstances, such as 
the known opinions of the founder , . , contemporaneous usage, or the 
like, for determining who arc the objects of the charity,’* 

In SmitA v. Fachliurst,^^'^ Lord Chief Justice Wiiles says 

Before I proceed to the questions, I shall lay down some general rules and 
maxims of the law, with respect to the consta uction of deeds; first, it is a 
maxim that such a construction ought to be made of deeds ut res magis mleat 
eat, that the end and design of- the deeds should take effect rather 
than the contrary^ 
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Anotlier maxim is tliat smcli a eoBstruction should be made of the wor^s in 
a deed, as is most agreeable to the mtention of the grantor -we have no 

powers indeed} to alter the words or to insert words which are not in the deed ; 
but we may and ought to. construe the words in a manner the most agreeable to the 
meaning of the grantor, and may reject any words chat are merely insensible ; 
These maxims, my Lords, are founded upon the greatest autliority, Coke, 
Plowden, and Lord Chief Justice Hale, and the law commends the aduHaf the 
cunning of Judges in construing words in sucdi a manner as shall best 
answer the intent : the art of construing words in such manner as shall de- 
stroy the intent may show the ingenuity of Counsel, but is very ill-becoming 
a Judge.’* 

Ill the case of the AUovne^-Qeneral v. Drummond Lord 
Chancellor Sugden, says : — 

“ One of the most settled rules of law for the construction of ambiguities 
. in ancient instruments is, that you may resort to contemporaneous usage to 
ascertain the meaning of the deed; tell me what you have done under such a 
deed, and I will tell you what that deed means.” 

This case went to the House of Lords, Drummond v, Tie 
Attorney -Genercd^^"^ where Lord Campbell, laid do^vn this rule;- — 

In construing such an instrument, you may look to the usage to see in 
what sense the words were used at that time ; you may look to contempo- 
raneous documents « . . to see in what sense the words were used in the 
age in which the deeds were executed.” 

Sir John Eomilly, Master of the Rolls^ in Attorney-General v. 
The Dedham School says 

What this Court looks at, in all charities, is the original intention of the 

.founder, and this Court carries into effect the wishes and 

intentions of the founder of the charity.” 

'While looking at the various authorities laying down general 
rules of construction, I came across a case which goes further 
than any case I have ever known. In this case, Fowell v. Tran-- 
teT^^\ Baron Bramwell says 

Tbe plaintiffs labour under this diffi-mlty, that they admit the natural and 
grammatical meaning of the words to be against them. The golden rule of 
construction is, that words are to be construed according to their natural 
meaning, unless such a construction . would either render them senseless, or 
would be opposed to the gener<al scope and intent of the instrument, or 

(1) (1842) 1 Br, ^ W. 353 at'p. 368. (3) (1857) 23 Beav. 350 at p, 355, 

(2) (1849) 2 H, L. 0^ 8a7.'at-'p*,S63. , (4) (1804) 3 H. & C. 458, 
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fhere la some cogent reason of comenienee in fewour of a different 

inkrj)r€tatmid^ 

I have referred to this last case only for the purpose of show- 
iDg to wliat lengths Goiiris will be prepared to go to carry out 
the intentions of the parties in the Instruments that come 
before the Court for construction. In the view I have taken of 
the meaning of the expressions used in the Instruments before 
the Court in this case, it is unnecessary to invoke the assistance 
of the rule laid down by Baron BramwelL If, however, the 

natural meaning or the words used had been cliffei'ently 
construed, if the natural meaning had been what the plaintiffs 
contended for, I should not have hesitated to hold that in the 
present case there are many cogent reasons of con* 

venience in favour of a different interpretation,'^ The reasons 
would not only be cogent reasons, but they are^ to my mind^ 
very iraperaiivo reasons. It the interpretation sought to be put 
upon these instruments by the pkintifis was to prevail^ the 
plaintiffs would succeed in encompassing the disintegration and 
ruin of the vdiole Parsi community. We were told by the 
learned counsel for the defendants that the Parsis were proud 
of the fact that there were no street beggars and professional 
prostitutes amongst the Parsi community and the corumunitj 
took care of its own paupers and cripples. If the plaintiffs' 
contentions prevailed, the community would very soon have no 
reason to boast of these characteristics of their race, and the 
Parsis would soon cease to exist as a eommmuty by reason of 
the rapid invasion of all pauper Sweepers and Dubras of Gujardt, 
who would, no doubt, be attracted to the Holy McmliaBiii religion 
by reason of the f fly-three lacs of rupees in the possession of the 
defendants, and the other advantages of belonging to the Anju- 
man of the Holy Zoroastrians of Bombay* ’ It must be remembered 
that the question must not be judged from the standpoint that, 
in the present instance, the plaintiffs are fighting for the admis- 
sion of an educated and cultured lady, belonging to one of the 
most civilized nations of Europe. That is a mere accident. ' If 
the Court had to take into consideration cogent reasons of 
- convenieBce/'* it would necessarily have,tp consider what would 
be the' immediate and natural result 'of 'reading the documents 
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in a way whieli would throw open the door to general and pro- 
miscuous admissions of converts, 

As^ however, I have said before, there is no necessity, so far 
as I am concerned, for departing from the ordinary rules of 
construction. As Mr. Jiwanji Mody pointed out in his evidence, 
the Parsis of India constitute distinct conimunities at the various 
places where they have settled dowm. We have the Farsi 
Anjuman of Bombay, the Paivsi Anjunian of Surat, the Farsi 
Anjuman of Navsari, the Farsi Anjuman of Calcutta, of Madras, 
and even o£ such places as ‘Cambay and Ootacamuncl, where 
there are only a very very limited number of Parsis. When 
establishing Charitable Institutions, or endo-wing Funds for 
religious or charitable objects, the ruling idea appears always to 
he that it is for the benefit of the community of the place where 
the Institution is founded or the Fund is endowed. Wherever 
Parsis settle clown in a place in siiflScient numbers to feci the 
want of a Tower or an Agiary or Fund for maintaining an 
establishment of corpse-bearers, they founded these Institutions 
either by general subscriptions amongst themselves, or some 
wealthy chaidtably-inclined Farsi founded them at his own 
expense. The Institutions and Funds arc for the use and benefit 
of the community of that placer N comers, who settle per- 
manently in the place, contribute towards the upkeep of the 
Institutions and add to the Funds according to their means on 
all auspicious and inauspicious occasions. When some co- 
religionist visits the place, he is, as a matter of course, allowed 
to use the Agiary of the place, and if he should die in the place, 
he would be carried to the Tower of Silence of that place ; but 
unless he has settled down in the place, he is not a member of the 
Anjuman of that place. Supposing a party of Parsis was 
travelling in Gujarat, they would all be allowed, without tines’* 
tion, to go into the Atash Behrain or Agiary of the places they 
visit, to say their prayers, to make their obeisance to the Sacred 
FirO;, and present sandalwood to the Fire Temple, and make 
money presents to the priests attached to the Institutions. If 
some one of the party died, his corpse would be carried to, and 
disposed of in, the nearest available IWer. The mere extension 
of those privileges do not pake, them the members of a particular 
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Aojiman of a particular place. The Institutions and Funds 
that are the siihject-inatter of contention in this suit, were all o£ 
them endov\'’ecl and founded for tho, Paru Commmit?/ of Bomlay 
and every expression used conveys but one meaning, vU,. that 
they are for the use and benefit of the members of that cominu- 
:hity.^ 

On this subject, it is imporfant to remember that we are, not 
asked to construe formal documents founding the Institutions* 
They arc more or less informal documents, relating in some 
way to the Institutions, none formally founding any one of them, 
such as a deed of conveyance or a declaration of trust. 

It is also of importance to remember that, in many instances, 
there are no documents at all. For instance, there are no 
documents relating to three cf the most ancient Towers out of 
five j there are no documents relating to one of the Sagdis ; there 
are no dociimcnts relating to the Fort Nasakhana and the 
Sagdiwalia’s house ; and the only document relating to the 
Baharkote Nasakliana is a release passed by the executors of 
the founders, years after the death of the founder. 

How is the Court to ascertain the Trust relating to these 
Institutions, which are the greater portion of the Institutions 
in question in the suit ? By ascertaining the usage prevailing 
in the community and by the tenets of the founders. The 
Court must ascertain the intentions of the- founders, by first 
ascertaining what has been the usage prevailing in the com-* 
munity and what were the tenets of the founders of those 
charities. That is what the learned counsel for the plaintiffs 
has himself urged. I entirely concur in this view, and. am will- 
ing to appty those tests to find out who were the objects intend- 
ed to be benefited by the founders of these benefactions, [His 
Lordship referred to cex’tain documentary evidence at this point 
and continued—] ■ ■ , / 

The facts to be gathered from these Exhibits appear to be that^ 
in the early part of the last century, Parsi children by alien 
mothers were allowed to be invested with Sudra and Kusti with- 
out much diiBculty, but wdien the evil grew, there was opposition 
to this practice, and at first such practices were sought to be 
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restricted by making the previous permission c£ the Punchayet 
necessary, but later on the feeling against admissions grew 
stronger and it was resolved not to admit vsnch children at; all, 
and various pains and penalties wore prescribed for those who 
transgressed the Resolutions passed by the Anjuman, 

, The defendants called a number of leading members of the 
Parsi community —members of well-known Parsi families wdio 
had made contributions to some of the Charity Funds. They all 
said it was never their intention that Juddin converts should 
profit by their benefaction ; in fact, they said such a class was not 
present to their minds till the present controversy arose. If this 
is true of present times, a fortiori it must bo true of remoter 
times and of people of former generations, who appear to be much 
more fervent, not to say bigotted, in their religious beliefs and 
observances than Parsis of the present day. 

All the materials available for the purpese of ascertaining the 
tenets of the Founders tend to show that tliey never could have 
intended their benefactions to be for the use of Juddin converts, 
One can gather the tenets of the Founders by ascertaining the 
tenets of their predecessors, their contemporaries and their 
descendants; and taking all the vsnrrounding circumstances of 
the times into consideration I find that all the indications most 
unmistakably point out that the idea of admitting a Durvand to 
their religion must at all times have been repugnant to the 
Parsis of the olden times. It is only on the advent of reformers 
of religion/^ such as Mr. Sheriarji and possibly the birth of tbe 
reforming Subbha he served, that has instilled this idea of 
Durvand conversion in the minds of a very small section of the 
community. 

For the reasons I have recorded above, I come to the conclusion 
that even if an entire alien — a Juddin— is duly admitted into 
the Zoroastrian religion after satisfying all conditions and 
undergoing all necessary ceremonies, he or she would not, as a 
matter of right, be entitled to the use and benefits of the Funds 
and Institutions noiv under the defendants' management and 
control i that these were founded and endowkl only for the mem- 
bers of the '.Parsi community^ and that the Parsi community 
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consists of Parsis who are descended from the original Persian 
emigrants^ and who are born of both Zoroastrian parents, and 
who profess the Zoroastrian religion^ the Iranies from Persia 
professing the Zoroastrian religion^ who come to Inclia^ either 
temporarily or pernianentlyj and the children of Parsi fathers 
by alien mothers who have been duly and properly admitted 
into the religion. 

I ought not to conclude the consideration of this branch of ■ 
the case without referring to two cases relating to Parsis, 
decided by our Courts, which have, I think, a most important 
bearing on the present question. The plaintiffs say : the Zoroas- 
trian religion permits and enjoins conversion, therefore admit 
J addins. The defendants say : the usage of 1,200 years is net to 
admit such Jiiddins, although the religion may allow of such 
admission. What is to prevail ? The tenets of the religion or the 
ancient uage of those professing the religion ? 

In Teshoiam Eomasji EiiBtoor v, the late 

Mr. Justice Scott held that usage naust prevail over tenets. He 
sajs :~ 

Zoroasitrian system would seem not to have eontemplaied marriage 
in iufar.cy. The marriage ceremony of Asldrvad includes a prayer (the nikalh)^ 
or exhortation to tlie parties, Vvineli would be senseless if it were not addressed 
to persons capable cf mritrimonial union in every sense. The Zend Avesta 
contains many passages which exclude the idea of infant mruTiage 

custom sterns to have %vandtred from the doctrine of the Zend 
Atresia ; and the law, wheilicv English or Fersian^ can only he applied subject 
to ang welUestMished usage. 

^^Wlien the Parsis settled in Western Ixidia eleven hundred and sixty 
years ago, the}^ probably brought with them a system, both of law and 
cnstoiD, from Persia. lint it w’as all unwritten, and gradually fell into de- 
suetude, and this mere liaiidful of Persian strangers gradually and naturally 
adoptel much of the law and usage that' obtained in the. Hindu community, 
in whose midst they were forced to dwell.” 

The effect of this judgment is that, although-*^aecording to the 
tenets of the Zoroastrian religion, a.s gathered by the learned 
judge from the Zend Avesta, the Ravayats of which he speaks 
as the opinions sent by the wise men of Persia and from other 

0 ) (ISSS) 13 Bom. 302 at p. 311 » 
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sources-— infant marriages were not permissible or legal, a 
usage had sprung up amongst the Parsis of performing Want 
marriages, and he allowed usage to prevail over the tenets of 
the religion and held an infant marriage to be legal and bind- 
ing, though not permissible or legal' according to the tenets of 
the Zoroastrian religion. 

'This judgment of Mr. Justice Scott was approved of and 
followed in Bai SJiirinhai v. Kharsliedji'B ^ by our late Chief Justice 
Sir Charles Farran and Mr, Justice Ho, skins'. 

These are very clear authorities for holding that a well- 
established and ancient usage prevailing amongst a community 
must over-ride such of the tenet.« of their religion as are shown 
to have fallen into desuetude and conflict with ancient usage 
prevailing in the community. 

The result is that I hold that the plaintiffs are not entitled to 
any of the reliefs-claimed by them in this branch of their ease, 
and I would dismiss their suit so far as it seeks relief on all 
points relating to the conversion of Juddins and their rio-ht to 
participate in the Charitable Funds and Institutions in the 
possession and under the management of the defendants. 

I think I have dealt with every point of any importance 
raised by both .sides. The transcript of the very excellent 
shorthand notes of counsel’s address, taken down verbatim by 
the Court shorthand writer, Mr. ISTakra, ha,s been of great assis- 
tance to me in keeping before my mind every point argued 
before us by Connsel on both sides. 

[His Lordship recorded findings on issues and went on : 2 

The defendants throughout the hearing before us attached far 
greater importance to the question of the validity of their appoint- 
ment and their right to appoint their own nominees in the place 
of their dying or retiring colleagues. The larger portion of the 
time occupied in the hearing of this suit was taken up by this 
part of the case. On this branch of the case the plaintiffs have 
succeeded. Although the plaintiffs have lost on the second 
branch of the case, they succeeded in defeating the defendants’ 
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coiiientioiis based on the Statute of Frauds the argumeBt of 
which took up a great deal of our time. The questions raised in 
this part of the suit were of greater importance and by no means 
free from difficulty. The questions involved were bound to be 
ra.ised soiiietime or another. It is very unfortunate that the 
suit is not so constituted as to settle these questions finally ; but 
I think the Courtis pronouncements on the questions raised will 
serve some useful purpose and may avert all further litigation. 
It has not been a secret from us that with the exception of the 
fourth plaintiff; who bears his proportionate share of responsibi- 
lity as to costs^ the whole risk and responsibility is on the sixth 
plaintiifi. Having regard to the letters written to him by 
Mr. Jivanji Modj^ and Dastoor Darab and to the circumstances 
under which certain ceremonies were performed in connection with 
his wife, I do not think the sixth plaintiff has by any means been 
fairlj^ treated. He has made an honest manly fight, and I 
feel that if he had to suffer in pocket it would be a very grave 
injustice to him. 

Then as to the defendants' costs. Apart from the question as 
to whether they were wise in giving so much prominence to the . 
fight on their right to appoint successors and trying to cling so 
tenaciously to the privilege of bringing in their own nominees, 

I feel that they were not personally responsible for the state of 
affairs as it existed before the suit. It w’^as their predecessors 
who arrogated to themselves the right and conferred it on their 
successors and the late Sir Jamsetji, in the course of a discussion 
before us, told us that he and his colleagues would not have 
fought this question if they had nob felt that the attempt to oust 
them was due to ill-will against them and made for the pui> 
pose of Iiumiliating them before the community. This may have 
been an erroneous impression, probably it was erroneous ; 
nevertheless, it was genuine and was communicated to us. wdth 
a good deal of honest feeling. As trustees they have rendered 
valuable services to the couimiinit}^ in the most disinterested 
manner, and their administration of the Trust properties has 
been absolutely faultless. They must have their costs as trustees^ 
My order as to costs would be that the costs of the plaintiffs, 
taxed as between party and party, and, those of tho defendants, 
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taxed as between attorney and client^ be paid out of the Chari- 
table Eiinds in the possession of the defendants^ If the plaintifis 
and the defendants agree as to which Fund or Funds the costs 
should come out they should be paid out of such. Fund or Funds, 
Otherwise the matter must be mentioned to us^ and we will 
either decide the question or refer it to the Commissioner* 

I cannot conclude this judgment without expressing my sense 
of obligation to Messrs. Lowmdes and Strangman for the very 
valuable assistance they rendered to the Court during the 
hearing of this case. 


BeamaN; J. ; — On the first part of the case, I am in complete 
agreement with my learned colleague. We had thoroughly dis- 
cussed it, laid down tile main lines of our reasoning upon every 
material point, -and settled our conclusions before we separated 
in April. All that then remained to be done was to embody the 
results of these discussions in a judgment upon that branch of 
the'Case. I have only now to gratefully acknowledge the mas** 
terly manner in which my brother Davar has given methodized 
and exhaustive expression to our joint conclusions. 


It was not, however, by any means clear, at the end of the 
case, that we were wholly agreed upon the various questions 
involved in the second part of the case. When I left India, in 
April, I did not feel prepared to adopt, in their entirety, what 
I then understood to be my brother Davar^s reasoning and 
conclusions upon the rights of converts to Zoroastrianism to 
participate in the benefits of the Charitable Funds administered 
by the defendant trustees. It was therefore understood that 
we should deliver separate judgments on this head. But it was 
also understood that, in the time which must elapse before we 
could meet and deliver judgment, we would give unremitting 
attention to the principal points and to each otlle^^s views upon 
them, so that, if possible, we might, after ail, avoid the necessity 
of any difference of opinion, even of pronouncing separate judg- 
ments. A considerable amount of correspondence passed between 
us, and since .'iny .return we have further elaborately discussed 
: the whole evidence' and .every argument which has occurred to 
' us, or been sfiggested^ to us by Counsel, for and against the right 
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of converts to participate in the benefits of tlie Funds. In adili- 
fcion t© these personal conferences, I have caretully stndied the 
elaborate vseeond part of Davar, J/s judgment ; and while I am 
doubtful still whether we look at all parts of the complicated 
question eye to eye, it is 'a source of great satisfaction, to me 
that I am able to agree with the main conclusion. Perhaps I 
am led to that result by slightly different trains of reasoning, 
but that is comparatively unimportant, I think I do not -flatter 
myself when I say that the criticisms I freely offered have led to 
the modification of many parts of my learned brother's judgment, 
and have thus made it easier for both of us to take common ground 
and give to the principal question an unanimous answer. But 
I have felt, and I have understood too, that this was my brother 
Davar’s wish, that I ought to add a few observations of my own, 
before disposing of the question which aroused so much feeling 
in the Pars! community of Bombay. I shall make those obser- 
vations as short as I can; they will, indeed, take the form of a 
few supplementary comments upon Davar, J/s judgment. My 
object will be to make it as clear as I can, in the fewest and sim- 
plest words,, why I, too, hold that the Trustees were right in 
excluding converts from the benefits of their Trust Funds and 
Properties. But I hope that the relative brevity of my contri- 
bution will not be accepted as a measure of the time and thought 
I have bestowed upon the case. It would have been easy for me, 
in the ample leisure of my recent holiday, to have gone with the 
utmost minuteness into every detail : I refrained from doing so,-— 
first, because I hoped that we might end by agreeing as substan- 
tially we now do; secondly, because lam sure, that the time 
ground upon which our conclusion rests is, while a very sure, yet 
a narrow ground, the character and limits of which admit of short 
and easy statement. 

Before I come to that, I must deal with a preliminary legal 
objection which has occasioned my learned brother and myself 
much anxious thought, very grave difficulty, and — speaking for 
myself — real and serious doubt. 

It arises in this way. In the Deed -of 188i, the Trusts are 
declared for the benefit of all members of the Parsi community 
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professing the Zoroastriaii faith. Now, when those words were 
nsedj we must remember two things : First, they Vi^ero used by 
an. English draftsman^ who surely had not the slightest idea— 
could not have had^ unless prophetically gifted^^ the faintest 
premonition — of the use to which they would be put or the 
trouble to which they would give rise. No practical question 
had been riiised about what did, or might, constitute membership 
of the Parsi Community whether the qualifications were 
solely religious, or solely racial, or a mixture of both. The 
draftsman thoughts as probablj^ every one else thought at that 
time, that the Parsi community was a phrase of sufBcieutly 
precise and definite connotation ; and that there never could 
be any question about the class denoted. Secondly, the qualifying 
words professing the Zoroastrian faith were inserted not to 
exclude converts to^ but converts from, the Holy Zoroastrian 
faith. About that there can be no seinous doubt; and. if not 
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witrh tlie object^ inkf alia^ of getting a declaration out of tbe 
Court that} converts -were entitled to all the benefits of the Trusts 
administered by the defendants. ■ There is no . convert amongst 
the seven- plaintiffs; for all the purposes of this branch of the 
case^ their rights are fully admitted. And the defendants con* 
tend tliat they cannot maintain this suit for or on behalf of 
unascertained and undefined persons. Put in the simplest, least 
technical language^ that is what this preliminary objection comes 
to. My brother Daver, after, as I have the best reason to know, 
very long and very anxious consideration, has been forced to the 
conclusion that the objection is well founded and that the suit, 
so far as this relief is sought, must fail. I need scarcely say 
that I entertain the highest opinion of my learned eolleagne^s 
learning and ability, that his mature conclusions thus painfully 
reached must and do command my respect, and that should I 
feel bound to dissent from them, it would only be wuth the utmost 
diffidence and a lively sense that I am on extremely debateable 
ground. First, I want to clear tbe air of some high-sounding 
and justly-venerated phrases. Chief of these are, that no Court 
could, without abhorrence, decide against parties who have had 
no opportunity of being heard before it. Secondly, that even if we 
Vv^ere to depart so far from fundamental principles of the admi- 
nistration of justice, the decision, if against the converts and in 
favour of the 'Crus tees, would be utterly nugatory, as it w^-ould 
not bind those who were not parties to the suit. I may, I hope, 
humbly say that no Judge is more desirous than I am of doing 
justice— no Judge can be more sensitive than I am to any breach 
of sound judicial principle. And if I do not feel that abhorrence 
which I understand my learned colleague feels, at the bare idea 
of deciding this question on the present array of parties, which 
does not inciiide a single convert, I think there must be a reason 
and a reason not very difficult to find. We must not, I think, 
allow reason to be drugged by sonorous phrases, or oiir judgments 
to be so overweighted by a splendid and time-honoured maxim, 
that we cease to be able to discriminate between cases in which 
it is, and cases in which it really is not, applicable. Sometimes 
it is not easy to correctly discriminate. It may as in the 
present case, need searching analysis. But, in every case, we 
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Binst carefully scrutinize the actual facts^ before we apply any 
wide generalization to them | and we must be sure, before we 
consent to do soj that the result will not be to defeat, rather 
than further, the true object, to attain which the generalization 
has been formulated. 

Now, if I thought for a moment that by deciding in this 
case — and on the abundent materials which have with unremit- 
ting industry and consummate ability, been collected and laid 
before us — against the right of converts to share in these Trusts, 
there was the Jeast, the remotest chance of doing injustice to 
any convert now in existence or yet to be born, I should go whole- 
heartedly with my learned brother, and say emphatically I 
will be no party to such a decision, But are we not allowing 
ourselves, in making such a supposition, to be carried away by 
the sound of familiar words ? Here we have wealthy and repre- 
sentative men of the Parsi community coming forward to fight 
for the righb— a right which may fairly be treated as an abstract 
right— of all converts, present and future, to share in certain 
public charities. They spend money like water to have this 
question thoroughly thrashed out i the}” retain the most eminent 
men at the Bar; everything which human ingenuity can do is 
done to make out the strongest possible case for the converts. 
It is not as though any particular convert could have a case of 
his own. The question has to be answered by reference to 
matters finally settled before any person now living was born. 
It is as certain as anything in human affairs can be, that no 
convert yet to be made could have anything more to say to any 
Court on his own behalf than has been so ably said for the 
whole of his class (if it is strictly correct to speak of potential 
and future converts as a class), at the instigation and expense 
of these plaintiffs. If it were conceivably possible that at 
a future day some fresh convert were able to lay before 
the Court materials which have not been laid before us, that, 
I apprehend, could only be by the connivance and assistance 
, of old Parsi families who at the present time belonging to the 
orthodox party, have intentionally kept those materials hidden 
from us., But"th'at k'. so unlikely a , contingency that,, except 
, ^ for the purpose pf re-enforcing an academic argument, it seems 




1 ' 0l 




TOIi. XXXIiL] BOMBAY SIBIES. 


to me that it might he wholly ignored, Now^ I nnderataiid 
that my learned brother, who has felt the pressure of this 
argument so strongly, admits (for its limited purpose) that had 
there been one convert joined with the seven plaintiffsj the 
argument would have had the bottom knocked out of it and 
would have been utterly annihilated. If that is so/ and it 
clearly must be, it is eUvSy to show that the high ground it takes 
is, in fact and truth, utterly illusory and untenable. Let us 
suppose, for example, that one of the alleged converts of the 
lowest class had been made a party plaintiff-some illegitimate 
child of a Dubri woman. Is there any human bbing who can 
seriously contend that such an addition to the array would have 
strengthened the pIaintiff^s case, or made a decision of the 
Court, adverse to converts generally, less unjust to all reputa- 
ble converts yet to be born and made ? If it is abhorrent to 
any Judge^s sense of justice to decide against parties who have 
not been heard, that abhorrence ought not to be capable of 
being so easily removed. Yet, for the purposes of this argument 
only, I repeat, it would have been completely and effectually 
removed, if, for example instead of making Sonabai a witness 
she had been made a party. Vf hat would have been the real, 
the substantial difference? Absolutely none. She has already 
told us everything she knows. She claims to be a convert ; she 
has been examined and cross-examined. Because she is not a 
party, it is suggested that we should he violatiug the best tradi- 
tions of justice by now deciding against the right of converts 
to share in these charities. If she had been a plaintiff, we 
might have come to the same decision on exactly the same 
materials, without a qualm, I confess that this seems to me 
hyper-sensitiveness. Again, it has been suggested that in the 
absence of a convert-party*plaintiff, we have no guarantee 
against this suit being, from beginning to end, collusive. How 
are we to know, I am asked, that this is not a deep plot, concoct- 
ed between the plaintiffs and the defendants, to obtain a decision, 
barring the rights of converts? The short answer to that is 
that the learned legal gentlemen in charge of the plaintiffs' 
case are hardly likely to have countenanced, in the first instance, 
and to have spent themselves as they did in brilliant and persist' 
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ent efforts to make good a collusive case^^ and a ease which 
they must have known to be collusive. Of course^ that objection 
is not seriously pressed against this particular case ; it is merely 
brought upon the general question of principle. No one who 
has taken any part in this case^ no one who has attended the 
hearings or read the reports really doubts for a moment that 
everything which money^ talent^ and energy could do has been 
done for the converts^ far more than any onC“Or any doaen of 
thorn could have done for themselves. So far^ then^ as there 
is any risk of doing injustice fco persons not before the Court 
goes, I cannot, speaking for myself, treat that risk here seriously. 
If in any suit of this kind, joining single convert, would have 
enabled us to decide the question, and in the event of our decision 
being against the rights of converts to share in the funds would 
have made our decision binding on all converts present and future, 

I think, notwithstanding the impressive and imposing line of 
argument I have been dealing with, we might with the lightest 
hearts have held ourselves free to give - the same decision, in a 
suit framed as this suit was framed, upon the materials collect- 
ed by the plaintiffs, resting cciifidently assured that any number 
of actual converts added would not have helped us to a fuller 
or better land fairer understanding of the collective eavse or 
individual cases on which their joint or several claims rested. 
So, too, when it is contended that, if we were to decide this 
question in a suit constituted as this suit is constituted, our 
decision would not bind any one who was not a party to it, we 
must be quite sure that that is so, before we give such final and 
far-reaching effect to the argument; for this really begs the 
whole question. Concisely put, that question is : Whether this 
relief can be obtained, at all in a suit under section 539 ? Of 
course, if it cannot, then cadit queeslio ; for this suit is under 
section 539, and under no other section. Obviously, then, if this 
relief is not of the kind contemplated by the section, wo cannot 
give it in this suit. But this, though interlaced %vith the argument 
upon general principle which I have just dealt with, is really 
quite a distinct;. argument. It has to be faced. The point is • 
subtle and difficult. No authority seems to cover it* If it should 
turn out that the relief is of a. kind which might bo sought and 
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awarded in a suit under section 5S9j, then we do away at once 
with the second of the first“mentioned general objections | for an 
Advoeate-GeneraFs suit under that section does, I apprehend^ 
bind every one, and a decision in such a suit — that the Trust 
did not contemplate the admisvsion of converts — would be final 
and decisive of the rights of all converts, present and future. 
And further, it must, I think, be admitted^ that if this relief 
could be claimed in a suit under section 539, then the addition of 
a single convert to the array of plaintiffs would remove the last 
objection to the view that the decision in such a suit would bind 
all converts. But I have already shown, I hope, that that 
objection has no substance, is purely sentimental and academic 
—at any rate, for the purposes in hand ; that the addition of a 
convert would not have thrown the millionth part of an 
additional ray of light on the vexed question — would, in 
fact, have been no more than a purely formal and deferential 
compliance with a most salutary principle. I shall in a 
moment have occasion to point out a much more substantial 
reason, than any reason of that kind could be for adding a 
convert to the array of plaintiffs, against doing so. But first let 
me consider very carefully whether the contention that no relief 
of this kind can be obtained iu a suit under section 589 is sound. 
We heard a great deal during the argument about rectification” 
and construction.^^ It seems to me to be hinted, if not clearly 
stated, that, while the rectification of a Trust Deed might possibly 
be asked in an Advocate-GeneraFs suit. Courts could only 
be asked to construe by persons who were directly interested in 
the construction they wished to get. Now, I do not think there 
is so much magic in the words construction and construe, or 
any such sharply-defined distinction (for the purposes of this 
argument) between construction and: rectification. However that 
may be, I am now more concerned to see whether what the 
plaintiffs really want the Court to do, is what the Court can do 
when a suit under section 539 is brought before it. It will, of 
course, be at once observed that that section, after an introduction 
containing very general words— as, whenever the direction 
of the Court is deemed necessary for the administration of any 
such Trust,” — goes on to say that the plaintiffs may obtain a 
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decree for five specified objects^ after which come the words or 
granting such further or other relief.^^ And it is^ I undorstandj 
the opinion of my learned brother that the relief we are now 
concerned with does not fall within any of those five objects and 
cannot be included under the following words* Tliose^ it is said^, 
must be read as ejmdem generis. I confess that this is a most 
serious difficulty, and if my learned brother is right, as he very 
likely is, there is an end of the matter, I arn not myself — and 
never have been— much in love with the ejuidem generis rule. 
It is too vague. If it means anything more than a taiitologous 
re-affirmation of what has gone before, it must mean so very much 
more. What is relief of the like kind ? Certainly not of a kind 
so like as to be practically identical. That would make the 
words mere surplusage. I should be disposed to think they 
meant such further or other relief as, from the nature of the 
introductory words and the exempUfieatory cases, appears to the 
Court to be appropriate in a suit of this kind. As, for example, 
removing fraudulent trustees, restraining a breach of the trust, 
and so forth. The words I have already quoted seem to me to 
be peculiarly applicable to the concluding words, such further 
or other relief/^ When the direction of the Court is deemed 
necessary for the due administration of the trusV then any 
person interested in the trust can come in and ask for such 
directions. Now what direction could be deemed more necessary 
for the due administration of such a trust as this, than a cleax’ 
enunciation of the true scope and object of the Trust Funds and 
Properties? We have the beneficiaries divided on a question — 
and a very difficult question — of principle, namely, whether the 
Funds and Properties were intended for the use of converts. 
Some say thej^ were, others say they were not. The Trustees 
took up a strong partisan attitude, and announced publicly 
that in their opinion they were not^ and further declared that 
they will enforce that view, whether the rest of the community 
like it or not, by excluding all converts. Here is a fundamental 
question of principle afiecting the whole scope of the trust. It 
is not really a que^qmof the right of this or that convert, but 
so stated a profoundly religious question which may be assumed 
, to lie at tiie root of all great public religious endowments. Any 
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person who believes that' liis, religion enjoins proselyiisiiig, and 
wishes to spread it and make converts^ mighty it seems to me^ 
without any undue straining of language, be said to be directly 
interested in ascertaining wdielher the monopolists of the wdiole 
local religions endowments were right or \vrong in declaring that 
they -would not allows converts, whatever the religion might say 
about it, to use those places of worship and burial, or to have 
the benefit of the Funds. Let us look for a moment at what 
•would be the practical consequences of adopting the view which 
has commended itself to learned brother. No suit for this 
kind of relief will lie under section 539. Veiy well. Then 
there are only two other suits possible : one, the ordinary suit ; 
the other a rpuid public suit under section 30. But those are 
private suits, in the important particular that the decision in 
them would not bind anyone who v/as laot a party. Nor, as was 
suggested, do we derive any assistance from section 437. I will 
prove this shortly and conclusively. i^Let us suppose this ease 
reversed. Let us suppose that the trustees had decided to admit, 
instead of to exclude, converts of every nation, caste, and creed. 

Now, there can be no doubt, I think, that any orthodox Parsi, 
who objected to worshipping with the so-called Bliaiigi converts, 
would have a very real and substantial grievance. But if he 
could not bring a suit under section 539, to get the matter set at 
rest, once for all, what must he do ? He cannot use section 437, 
for as the most cursory perusal of the language of 

that section will show, it %vould land the suit in an impasse and a 
glaring rednctio ad absurd-im. We should have the trustees 
brought into Court to ask the Court to make them undo just 
what, in defiance of the ^sense of th(3 community, they had 
resolved to do. The Trustees would want to let the converts 
in~the converts -who could he the only defendants would -^vant 
to come in ; and yet the trustees (if that section is to be used) . , 

would have to ask the Court to order them to keep them out. 

This is plainly absurd. Then, are the aggrieved orthodox party 
to bring private suits ? If they do, no convert is a party ; it 
will be a suit between them and the trustees, and there will at 
once be a failure of the cause of action. If they add as many 
■converts as^they can find, still the decision , will only fbind, the . 
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parties. And precisely the same if the suit is brought under 
section SO, There might not be more than two or at most ten 
converts alive. If they were joined under section 30^ then of 
course they would all be bound by the decision. But the day 
the decision was pronounced, another half score of converts 
might be made, and the trustees might say : Well, we doiTt know 
anything of these people : they may have new and special claims j 
we are going to admit them ; and so ad injlnUnm^ The 
unfortunate orthodox party would have to be bringing suit after 
suit, till they and the trusts and all concerned were utterly 
ruined. Just the same if the case stands as it does now— there 
could be, there can be, no finality. Surely, it could not have 
been the intention of the Legislature to expose great public 
charities to eternal litigation. But if not, then it must have 
been the intention of the Legislature to have questions of this 
kind settled once and for all by a suit under section 539. If 
that was the intention of the Legislature, as I can hardly help 
thinking that it was, let me revert to the point whether it is 
necessary— or for that matter lawful— to join one of the 
unascertained X class, to establish the principle for which they 
represent the suit is brought, as a party plaintiff. The difficulty 
I adverted to, and which I still feel to be a real difficulty, 
pointing clearly to the true nature of a suit of this kind, is that 
a suit can only be brought under section 539 by a party 
interested in the trust — any two or more persons having an 
interest in the trust/' Now, it is clear that the object of the 
suit I am dealing with is to have it judicially determined 
whether converts qua converts (not whether this or that 
individual convert has any individual right) are or are not 
interested in the trust. To join them or any one of them as 
party plaintiffs would beg the whole question in issue* One 
section of the beneficiaries says converts are interested in the 
trust ; another body says they are not. It seems to me that if 
that is a question proper to be agitated in a suit under section 
689 at all^ it must be agitated by persons who are admittedly 
interested in the trust, and are really fighting not for individuals 
but for a great principle of administration. These are some of 
the principal reasons which have led me— though, I have 
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already said, with the utmost deference and respect to my learned 
brother Davar— to dissent from his finding on this preliminary 
issue, I believe that we have the power, at the instance of the 
plaintiffs in a properly-constituted siiit—as I also believe this 
for this purpose to bo under section 539 — to go into the question 
whether, the Founders of the trust intended that it should be for 
the use of converts as well as those bora in the Parsi faith. 

I cannot help adding tliat I think it v^ould have been better if 
the legal advisers of the defendants had pressed this preliminary 
issue on us for decision when the ease began. They may 
undoubtedly well reply: ^‘^IVe.took the point in our vfrittoii 
statement j we raised it in our issues p what more could w^e 

But that is not such a complete answer as at first sight it 
appears. When the case opened^ we had to listen, as the 
practice is, to the pleadings read at a great rate. Tlicsc were 
immediately followed by a . string of thirty-six issues—many of 
an involved and technical kind. These we had to take clowui 
as fast as we could, and in such circumstances it is utterly 
impossible for a J udge to take in the full significance, or, for 
that matter, a tenth part of the significance, of the case which 
is being made. Here, the moment the issues were down and 
before — speaking for mj^self —I had had time to give a tliougiit 
to them, Mr, Lowndes got up, and, on behalf of the plaintiffs, 
protested against the practice of counsel for the defendants 
framing the issues and flinging them like this at the Court. He 
added that, in his opinion, there were realty only one or two 
material issues (amongst which this one was of course not 
included) to which the attention of the Court need be direetecL 
And ho asked us to frame issues on these lines for ourselves 
and to neglect the thirty-six issues which had just been read to 
' my brother Davar— who has had very ^ great 

experience at the Bar before he was elevated to the 
replied that all who frequented the Original Side Courts knew 
what the practice was; that it waS' well established; that 
defendants were always allowed the freest hand in framing 
issues ; but that, as the case went on, a very large percentage of 
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them dropped out and were never heard of again. All this time 
counsel for the defendants sat by and made no comment. And 
it was after this protest by Mr. Lowndes^ and iny learned 
brother’s answer to it— an answer which^ looking back on it^ I 
think distinctly invited contradiction, if, as it has turned outj 
there were included in this long list of issues, issues other than 
those which Mr. Lowndes told us were the only material issues 


-that the trial began. Davar, J., had intimated that we might 


take it that many of these issues were in accordance with the 
usual practice^ merely raised ens majore mtdela* He had intimated 
that, as usually happens, we did not expect to hear more of a 
large percentage of them. We had had our attention drawn to 
all that the plaintiffs^ counsel thought material. The defendants 
heard all this. They must have known that we did not realize 
that there was among these issues a very serious , preliminary 
objection to going on with the suit on the understanding stated' 
by Mi% Lowndes. Then was the time, it seems to me, for the 
defendants^ learned counsel to inform us that, whatever might 
often happen, here there was a preliminary objection, not raised 
at all 63! mcfjore cmitelay but an objection which the defendants 
contended would be fatal to this, which was, when the suit began, 
by far the most important part of the whole case. Had counsel 
told us then precisely what the nature of the objection was ; had 
counsel insisted, as I think they ought to have insisted, upon 
our disposing of it as an issue of law m limhiB, we could have 
heard all that was to be said about it in a few hours, at the 
most*, and have then given our decision upon it. Had that 
decision been in favour of the defendants, there would have 
been an end of the suit. For it is almost.j3ertaiii that at that 
time the plaintiflFs would not have gone on Mth the issuejealt 
with in the first part of my learned brotIier'’s judgment, if the 
sixth plaintiff had known that the one question in which he was 
vitally interested could not be decided. Either the plaintiffs 
would have amended their plaint and got a proper array of parties, 
or the whole litigation would have been brought to a summary 
end. But the course which the defendants took has led, in the 
case of my learned, brother— and might have led in the case of 
both.p! us---|p:|his'i^qst^ result. After spending 
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Bionths of time and thousand of rupees j after inflaming the 
passions of the -whole community and flooding the Court with 
unsavoury evidence ; after S€|uandering the moneys of the trust 
as well as those of private individuals who believed^ and had 
every reason to believe^ that the Court was enquiring into this 
question of the converts/ we are told^ that we really have no 
power to deal W'ith that at alh and we are very likely told so 
quite rightly* No-w^ I do think that the Court has a right to 
expect tha/ when leading counsel are engaged in a great case, 

. a point so vitally important as this point has turned out to he, 
shall not be kept in reserve for a single hour. I think we ought 
to have been told, the moment the issues were read, that the 
defendants confidently relied on this point 5 that the defendants 
relied on that issue as one that would prove fatal to the plaintifiV 
claim in respect of the convert question : and that, being purely 
a legal preliminary issue, the defendants insisted upon the Court 
dealing with it in limine. As it is, the whole of my brother 
Davar’s otherwise valuable and instructive judgment on this part 
of the easels merely and, of course, if he is right, any 

thing which I may have to add is obiter too. I cannot help 
thinking that this is deplorable, It may be the fault of the 
system, it may have been largely our own faults. I certainly do 
not wish to shirk any part of the responsibility which may 
fairly be mine. But it is clear that counsel and judges are very 
differently situated at the beginning of a heavy case. Counsel 
presumably know every in and out of it. Counsel know the 
strong and the weak points. A judge must come to every 
case with a perfectly open mind, and he is at a great disadvantage, 
where the case is extremely complicated, if counsel will not help 
him in every way with the utmost candour. 

: Having now partially cleared the ground, I will deal as shortly 
as I can with the main question. To understand the question 
itself and the manner of its development before us, we must turn 
again to the Trust Deed of 1884. Here, as I have said, the 
trustees declare themselves to be trustees of practically the whole 
public religious establishment of the Bombay Parsis, for the 
benefit of members of the Parsi community professing the 
Zoroastrian faith '' j and later, when it was sought to introduce 
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a foreign convert, they construed the terms of that declaration in 
such a way as to exelncle from the benefits of their trust all who 
were not born of Farsi parents or who did not come within the 
definition of Irani Farsis; and further, they limited Farsi 
parentage to the father, thus excluding children of a Farsi wmmaii 
by a foreign father. To this the plaintiffs demur. They 
contend, in the first place, that the trustees have wrongly declared 
the Trust in the phrase I have quoted; in the next, that if that 
phrase correctly declares the scope and objects of the trust, the 
defendants have wrongly construed it. The plaintiffs say that 
the phrase may be unobjectionable in itself, but its real meaning 
includes all who become members ox the Farsi community by 
conversion and thenceforward profess the Zoroastrian faith. In 
other words, that the Farsi comrniiDity means nothiog else, and 
consist of no other persons than those who profess the Farsi or 
Holy Zoroastrian religion. And the plaintiffs propose to prove 
this eontention by leading evidence of the practice from old 
times of the Bombay Parsis in this respect, as well as any and 
all evidence throwing any light upon the true intention of the 
Founders of these Trusts at the time of their foundation. This 
course was at once and strenuously resisted. The defendants 
contended that the Statute of Frauds wms a conclusive bar, and 
that the plaintiffs could not go behind the Deed of 1884. I may 
say at once that my learned brother and myself fully discussed 
the elaborate arguments which were addressed to us for days 
together oil this point. We have read and duty considered all 
the authorities. And long before the case ended, we were agreed 
that the defendants^ contention was unsustainable. I shall content 
myself with saying now that I entirely concur in what has fallen 
from rny learned brother in disposing of this objection. He 
has expressed— admirably if I may say so — our joint views, 
with the principal reasons upon which we rest that part of our 
decision, I would only add, avoiding technicalities and using 
the simplest words, that where a body o! persons solemnly 
declare in a formal Deed that they hold properties and money on 
trust ; where they further declare the objects of that trust, as 
they understand them ; where they are in possession of whatever 
documentary evidence there raay be accompanying the foundation 
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of tlie trust and showing what was the intention of the Founders, ^ 
it appeared to me, and still appears to me, preposterous that they 
should seek to prevent the Court from obtaining, whencesoever 
it can, hy parol or writing, proof of what the lounders of these 
trusts really meant. The defendants say they meant one thing : 
the plainsiffs say they meant another. The defendants say that 
the -olaintifis may not prove their allegation because of the 
provision of section 7 of the Statute of'Frauds. In effect they 
g . are the final authorities by reason of that Statute : wo 
are the only people who can now decide what the object of the 
settlors was. There is nothing in the case law, as far as I can 
see, to warrant such an obviously perverted application of the 
Statute of Frauds, So applied, it might well, indeed, be called a 
Statute of Frauds ; not as a Statute to hinder, but to further, 
fraud. In my opinion, the Statute— or, let me say, the section 
of the Statute on which the defendants rely— is no longer 
applicable, if it ever was applicable, to this country. And I am 
also quite clear that, even if that section is ^ applicable, its 
requirements are amply satisfied on the authority— to cite one 
case only— of BochefowauM v. Bousteacl^'-\ by the facts of the 
present case. I have not and never had any doubt that the 
course proposed by the plaintiffs is not only a proper course, but 
the only course we ought to follow. We have to decide-if wo 
have tn decide anything— whether the trustees have rightly 
understood and given effect to the objects of those who entrusted 
the properties and moneys to their keeping. How are we^ to do 
this if nothy searching exhaustively into the past, and weighing 
whatever evidence may be there found throwing light on the 
intentions of the Founders ? The defendants avow themselves 
trustees, and it is not for the trustees, who are virtually charged 
with— as I understand it' — a breach of trust, to shelter behind 
the Statute of Frauds and say to their accusers ; “ You may not 

prove anything at all behind our own construction of the trusts 
committed to us.^’ Doubtless, having brushed aside a technical 
P,ar— which, I think, should never have been interposed- we are 
still to he .strictly guided by the rules of evidence. We are not 
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so to extend our enquiry as to take in mere hearsay^ or any 
matter wliicli ought not to be ilie inaterial of proof in a Court 
of Law, That is a distinction which, after our interlocutory 
ruling on the technical plea, seemed to me to be ignored and to 
have given rise to some dissatisfaction in the minds of those 
learned gentlemen who had the onerous and responsible duty of 
conducting the defendants^ ease. And in many instances I, 
speaking for myself, felt that we were going much too far afield, 
and encumbering our record with what was not, strictly speaking, 
evidence at all. But my learned colleague thought, that, in a case 
of this kind, we should always err — if we must err—on the side 
of liberality. And very likely he was right. It is after all easy, 
when a case is finished, to sift out the good from the bad evidence. 
It is not so easy to do this in the stress and heat of the actual 
enquiry. If, on close examination, oiir record shows that wo 
have let in a good deal of useless, or even irrelevant matter, I am 
sure that my learned brother's able and exhaustive judgment 
will show that we have not given any weight to that portion of 
the evidence. 

Starting, then, from the causa camans of this litigation — the 
words of the Deed of 1884 and the subsequent construction put 
upon them, the plaintiSs^ case— put summarily and syllogistically, 
as I understand it-«is, all these trusts are public religious 
endowments and charities. They were founded not for racial 
or tribal, but for religious purposes. The founders ex kjpoihsi 
intended them — since they are not only part of but virtually tlio 
whole public religious establishments of the Parsis“for the 
benefit of all professing the faith of that community. Who, then, 
profess that faith ? Can it be said that only those who are born 
in it profess it ? Certainly not. For we can easily prove (and 
this has since been admitted over and over again before us) that 
the Zoroastrian religion was , originally a proselytising religion ; 
that its tenets not only permit but energetically enjoin the 
making of converts." I'i therefore, follows that, where a religioa 
,, notoriously enjoins conversion^ and where devout members of 
that religion Tound- public places of worship and burial for the 
■Kuse of those.. who'. (profess that 'religion, they must have 
contemplated— they must be deemed to have contemplated— 
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converts to ilie religion participating in tlie benefits of such 
eiidowoients. Any other view leads at once to^ this practical 
absiirditj^ that von hare a great religion ordering conversion^ and 
yet refusing to allow converts any lot or part in its public 
religious coinmunion. 

Thai is^ I believe, a fairly accurate statement of the plaintiffs^ 
main argiimenta It is an extremely powerful and convincing 
... argiiiiient. For many iiionths, reflecting over the whole case,, I 
was inclined to accede to it, I was greatly pressed by its simple 
logic. And I may add that I do not think it gained anything 
from the oral evidence which was led by the plaintiffs to 
supplement it, and to show that not only was this conclusion 
a priori irrefutable, but that the practice of the 'Communit}^ was 
consistent with it. The cl posteriori line of .demonstration almost 
at once showed signs of inherent weakness ; these rapidly 
accumulated, till the able and indefatigable counsel for the 
plaintiffs himself av7oke to the rather obvious pitfalls in his path, 
and appealed to the Court to help him to decide whether he 
should go on with this kind of evidence. We, of course, could 
say nothing | and Mr. Lowndes rather abruptly stopped calling 
his convert evidence. That evidence has been fully dealt with 
by my brother Davar, With the exception of 3^ one or two 
sembmythical cases — as, for instance, the Habshis— it must be 
perfectly plain to every one who heard the evidence given, or 
who has taken the trouble to study it since, that it had nothing 
to do with conversion in the sense in which we are asked to deal 
with that question, Admitting illegitimate children, or, for that 
matter, adopted *waifs— to put the most charitable construction 
passible on some of the instances —into the Parsi faith and 
communion, is altogether different from allowing adult conversion 
from one faith to another. By far the strongest instance '\vas 
that of Sonabai. And even if we concede . that all those who 
have given evidence about her have told the truth, and nothing 
but the truth, what does it amount to ? She may have been 
smuggled in infancy into a Parsi family, and brought up as a 
daughter of the house, duly invested with the Sudra and Kusti, 
and married to a Parsi. Thenceforward she may have been 
allowed to worship in the Fire Temples. But who was to know 
anything about her real origin? ^ 
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Having regard to the rest of the evidence, it becomes only too 
plain that illegitirnato children of Parsi fathers were in the 
same way smuggled into the Community^, especially in the 
iiiofussil^, where the Parsis were scattered and under little or no 
conimunal control. If any orthodox Parsi, after Sonabai was 
grown up, had entertained suspicions, he would probably have 
quieted them by assuming that she was a natural child of her 
adoptive father. There was too much dirty linen of this kind, 
in too many reputable Parsi families, for any one to be over 
eager to wash it all in public for the sake of a doubtful principle. 

As to what happened when Sonabai came to Bombay to give 
evidence, the same considerations apply. I do not doubt she 
did frequent some of the Fire Temples in Bombay. But, dressed 
as a Parsi woman, who was to know anything about her ? I 
do not say, of course, that had the priests loiown, they would at 
once have turned her out. That would be going too far yet, 
and begging the question raised by this part of the evidence. 

For the plaintiffs^ case" is that because she was a convert, she 
was allov^ecl free access to the public places of worship. All 
that I can yet feel justified in saying to that is that I do not , 
SCO how any one Tvas to know whether she was a convert or not. 

It would, of course, have been different had she, before entering, 
announced herself as a Hindu converted to Zoroastrianism, 

But nothing of that sort is alleged. Suppose we in England 
were as strict as the orthodox Parsis in Bombay are, how 
could anyone in, say, St. PauPs Cathedral, know %vhethcr 
every quiet and orderly member of the congregation had 
the requisite qualifications ? I consider the whole of the oral 
evidence touching alleged conversions in Surat and other places * 
utterly worthless. No doubt, had it been possible for the 
plaintiffs to prove a well-established custom in conformity %?ith 
the precepts of their religion, of making converts and admitting 
them to full religious communion, this would have done them 
great service. But the failure to prove this does not, in my 
opinion, do them anything like proportionate disservice. Indeed, 

I think too much stress has at various times been laid upon 
; usage. I thought from the first that when the plaintiffs had 
. established the propositions,— (is) that the Zoroastrian religion 
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eijjoined conversion^ (/>) that the properties and funds in suit 
cousticuted virtually the whole public religious establishment of 
Zoroastrianism in Bombay, it lay rather on the defendants to 
show that converts were not entitled to participate in the 
benefits of that establishment. But the plaintiffs went cheerfully 
on at once to try to convince us that many converts had, from 
time to time, in comparatively recent times, been made and 
admitted to the Temples and Towers. So far from proving 
anything of the kind, all that that evidence has revealed is that 
many moiussii Parsis kept alien mistresses, had illegitimate 
children by them and brought up those childern as orthodox 
Parsis. Now, the defendants have admitted all along that the 
bastard children of a Parsi father are eligible and may be 
admitted to the Zoroastrian communion. So far, then, as the 
oral evidence goes, the plaintifi’s were very soon seen to be beat- 
ing the air. It is true that this evidence was meant to prove 
conversions in the proper sense of the word ; but no one can 
seriously contend that it does do so. What the defendants deny 
is the right of any foreign convert, in whose veins no Parsi 
blood runs, to become a member of the Parsi community, and 
as such to share in the benefits of their public religious and 
charitable endowments. And I cannot say that the oral 
evidence discloses any instance of the kind contemplated, or 
any instance remotely resembling it. Again, I must insist 
upon the distinction between conversion of the kind we really 
have to deal wdth, and adoption in infancy. One solid reason is 
that while, in the first case, all the circumstances would be at 
once known, in the second, it must always be a matter of real 
doubt whether the adopted infant was really of foreign extraction 
or ail illegitimate child of a Parsi father. And when we are 
asked to decide whether converts cjm converts, as distinguished 
from bastard children of Parsi fathers, are entitled to share 
in these trust properties, such evidence as the plaintiffs have 
offered us — oral evidence, I mean — ^is seen at once to be utterly 
valueless. This is not necessarily so when we come to consider 
the documentary evidence. That stands on quite another footing. 
But, while I think of it, I will shortly deal with one point which 
seems to have obtained undue prominence at some stages of 
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this long litigation. I may bs wrong, but I think the dofciKlants 
relied, and strongly relied, upon what they called the long, 
irninteiTupted, and uniform usage of the Pavsis in India to the 
contrary. And, speaking here with the utmost deference and 
respect, I think that that consideration had some weight with 
my learned brother. With mo it cariies absolutely none, 

, What is the position? The defendants admit that their religion 
onjoins the making of converts. But they say that, since the 
Parsi emigration from Persia some twelve hundred years ago, 
the Indian Zoroastrians, commonly known as Parsis, have never 
carried out that religious precept. And they roly on the absence 
of all conversions, in the proper sense of the ivord, to prove a 
custom abrogating one of the fundamentals of their religion. In 
this connection, reference will probably be made to a case 
decided by Scott J. some years ago, in which it was held that 
long-established usage overrode the canon law. The Zoroastrian 
religion forbade, as the learned Judge held, infant marriage. 
But the Indian Zoroastrians vrere shown to his satisfaction to 
have uniformly practised it. Ho accordingly decided in favour 
of infant marriage. That no doubt wms a very proper and just 
decision in the circumstances of the case. But how does it bear 
on this question ? I do not think it has any bearing' at all. There is 
a perfectly plain and intelligibe distinction between a positive or 
afSrmative, and a so-called merely negative custom or usage. The 
latter is not, in strictness, a usage or custom at all. It is, as 
soon as the proposition is fairly stated, clearly absurd to reason 
from mere non-use to the contrary affirmation. The Zoroastrian 
religion enjoins making converts. But for many . years wm have 
not made converts. Therefore, although we still profess that 
religion and revere all its essentials, we rely on a custom of not 
making converts, to abrogate the positive commands of our 
. religion. That is what the defendants would say on this point, 
and it only needs to be stated to bo set aside as absurd. There 
cannot be a custom of not doing a thing. Oireumstaaces may 
, have combined to render it undesirable or impossible, and so 
a practice may have fallen into desuetude. But as long as the 
cardinal dogmas of the religion itself have remained unchanged, 
their efficacy, where, as here jfc is freely admitted, cannot be 
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impaired^ mncli less desfcroyeclj, by inability or nm'villiDgness to 
obey them. It is as much the duty of every pious Zoroasttiau 
to-day to make converts as it was^ in the remote p^tst. As a general 
abstract propositioiij I think that is self-evident* 

KoWj let us look a little closer into the origin and justification 
of the alleged negative custom* The most orthodox^, the most 
bigotted, champions of the defendants^ case are agreed here* We 
did not make converts, they say, since we came to India, because 
we could not. That naive explanation is, of course, perfectly 
true. But what of its effect upon the use to which this inability 
is now sought to bo put ? Look at the facts. The Zoroastrians 
’Wore expelled from Persia^ or fled from Persia, before Maho- 
moclanism. Those who reached India were a scattered remnant. 
They were only too glad to receive an asylum, to be allowed to 
live in peace and profess their ancient faith. In such cireum-- 
stanees, the idea of proselytising was impolitic and impracticable. 
They had eiiongli to do to preserve their own faith, their own little 
society, against the impact of great surrounding forces (which, 
if not actively hostile, were not altogether sympathetic), religious 
and sociaL The danger which the early Indian Zoroastrians had 
to face, was the danger of being absorbed into the masses among 
whom they sojourned ; their chief care must have been to main- 
tain the purity of their own faith and the traditions of their own 
people. Any attempt at proselytism in those days would have 
invited reprisals. It would have been— -regarding them as 
a body politic— politically suicidaL They were the strangers: 
they were the weak and broken fugitives. Of course, they did 
not seek to make converts : all they desired was that their own 
people should not be converted. Because, under these conditions, 
there is no trace of any proselytising actively for centuries — 
until, owing to the influence of many other evident causes, the 
essentially religious had been superseded by an essentially 
caste spirit when another and equally potent explanation 
begins to emerge— no inference can fairly be drawn that a 
■local custom against making converts had grown up. 

. Yet, in the records and documents before us, there is ample 
evidence, I think, to show that although no practical effect was 
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given to it for reasons of policy, the idea of conversion was | 
quite familiar to the whole Indian Zoroastrian eoniixmnity and 
frequently formed the subject of elaborate references^ hypothetical 
cases^ and controversial treatises. I shall have a word or two to say 
on that later, I will now dismiss the point I have been discussing 
with this observation, that while the absence of any welhaccredited 
instance of a genuine conversion has, in my opinion, little or no 
bearing— as usage or custom negativing the canon law— on the 
plaintifiV a priori case, the fact may, and probably will, give 
rise to considerations of some importance when we try to ascer- 
tain what the intentions of the founders of these trusts were at 
the time they founded them. And this clearly invites a precise 
statement of the real question we have to answer. That quest^imi 
is not^ ivJiether the Zoroastrian religion perniiis conversmy hut 
whether^ tolien these Trusts were fomichd^ the Founders contemplat- 
ed and intended that Converts should he admitted to participate 
in them. Too miich stress cannot be laid on this, because the 
first question really does not arise, while the second is the only 
question that does arise on this part of the case, It may at 
once be said that the Zoroastrian religion does ' admifc*«--*eveii 
does enjoia“COiiversion. That cannot be and has never been 
categorically denied. It is true that the so-called learned men 
who have come before us to support the defendants^ case have ' 
wasted hours of our time in puerile attempts to gloss away the 
plain letter of the law. But that' must be attributed partly to 
invincible bigotry which provei'bially dulls the sharpest wits, 
and partly to a natural stupidity and want of training in clear 
thought, which prevented witnesses of the type of Mr. Modi from 
disentangling his own ravelled thoughts and opinions. Passing 
over these interminable silly sophivstries, and admitting that 
Zoroastrianism enjoins conversion, we are only one step— 
and that not, in the- result, a very important step — on the way 
to our conclusion,, 

,,, Here I will take up another point which occupied days and 
' days, seemingly turning on_the connotation of the words Parsi 
and Zoroastrian, but really -going deeper, and touching the root 
of the -whole matter. Put shortly, the plaintiffs say that Parsi is a 
^ term of primarily Religious the defendants, that it ■ 
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is a term of primarily racial or tribal connotation. We were 
referred to dozens of books, not a passage in one of whieb 
helped or could hare helped to an intelligent solution of the 
difficulty. Everyone speaking loosely knows the facts, as well 
as everybody else. Wiieii on those facts a peculiarly subtle - 
fjiiestioii arises, which was certainly never present to the minds 
of ail}* of these amiable savants and travellers, their casual 
and uiiconsidered use of this term or of that is in iteslf worth- 
less, while such observations as some of them made upon scraps 
of custom, never rise above the level of the ordinary traveller's 
tale. The case had been much better, not to say shorter, with- 
out that mass of pedantic rubbish. The Indian Farsis, as 
everyone admits, came to India from Persia. They were soon 
locally designated Parsis, because they came from Ears, or Pars, 
or Persia. Applied to them by the peoples of India, this term 
simply denoted place of origin. They would not have called 
themselves Faivsis, any more than at first their fellow Persians 
who had not come to India wdth them would have called them 
Parsis. And in this connection it is interesting to note that, in 
the twenty to thirty passages referring to these properties 
which have been discussed at great length— early dedications 
by the Indian Zoroastrians themselves — the word Parsi does 
not once occur. In all probability, Parsi was a name which no 
Parsi would have recognised or thought of applying to himself 
or his people in any special tribal o? national sense, when first 
their exiles landed in India. Then the question arises whether, 
at that time, it could have any meaning for the community, 
whether it signified any national as opposed to religious bond ? 
I should say probably not. And it is just here that the signifi- 
cance of the contention'dives below the surface verbal definition 
to the root of the matter, namely, had this body of exiles any 
common distinguishing bond, marking them off from others and 
constituting them a peculiar people, except the bond of religion ? 
When they lamied in India* they were the only people in all 
that vast and teeming Continent who professed the Holy 
■ Muzdiasniaii faith. Was it not the profession of, and adhesion to, . 
that faith which consolidated them and made of them a sepai^ate 
people? Or were they a separate people 'because^ in, the loose 
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geographical notions' of those who were not of their faiihi they 
had come from Pars ? Looked at from either point oi: view^ they 
were foreigners. The outsider might have ehotsen to label theai^ 
for purposes of identification, by a term denoting their pLme of 
origin* But what did they themselves regard as their bond of 
union? Was it the religion for which they had fought, and been 
exiled, to preserve which they had sought refuge in a strange 
land, just as the Pilgrim Fathers carried their religion to the 
free air of America ; or was it some national or tribal sentiment, 
originating in and inseparable from the place of their birth ? 
The answer to this, in those remote times, is, I think, clear and 
certain. What feeling of patriotism could have survived ? There 
are still, and there then were of course, numerous Zoroastrians 
in Persia. But amongst themselves, Indian Zoroastrians do not 
call them Parsis, but Iranis, The fact that the Indian Zoroastrian 
immigrants were, rightly or wrongly, supposed to have come 
exclusively from the Province of Pars, amply accounts for 
the fact that the people among whom they settled labelled 
them Parsis. But we are concerned now rather with the way 
in which the}?' regarded themselves. Tlmy ow^ed no allegiance 
to any Persian King: they had no special civil or religious 
rights as Persians : they had no special political characteristics 
as Persians — less still of course merely as men from Bars. 
What they did have was a very special, elevated, and ennobling 
religion — their own exclusive religion as far as India was con- 
cerned, in the practice and profession of which they stood apart 
from all the alien races by whom they were surrounded. They 
were in much the same case as the Jews — a peculiar people, 
with no country of their owm, no separate national life of their 
own, owning allegiance to no Farsi or Zoroastriaa temporal 
sovereign, guests on sufferance of races, of peoples, who had 
nothing whatever in common with their religious organization* 
They did not know themselves, I have no doubt as Parsis, in 
any national sense, if in any sense at all, but as members of 
the Zoroastrian community in India. And if that is correct, 
does it not follow that the original bond of union between these 
settlers was the bond of teligion, not of nation ? Here we must 
not forget that while there may be a plain absence of anything 




like wliab we nn<Iersiaod by Naiional or Patriotic feeling, its 
place is not infrequently taken by a' tribal fejiling. And it 
inaj?* be contended that, while the first immigrants of. the 
Z^am-striau faith, were united primariljr by a common relig'ion^ 
they were also united as a tribe^ which was a tribe because it 
remained the sole repository of the one true faith. And once 
the tribal sentiment comes into beings it cannot be doubted or 
denied that in appropriate circumstances, it will develop to a 
degree of exclusiveness exceeding anything which is truly 
riationaL That is a consideration which must not be lost sight 
of and may be noticed later. Bat it is probably incorrect to 
describe the first Zoroastrian immigrants as a Persian or even 
a Zoroastrian tribe. So far from that being the ease^ they wei*e 
the shattered retnnants of a great nation. Usually what has 
had a ccmplete and national organization on a grand scale 
does not- on dismtegration, break up into tribes. We have no 
GreeX Romarq or Peruvian tribes. But here again it may be 
necessary to disringnish between the integral factors of the 
whole national Unit, to see whether the predominant factors are 
temporal or religious. In the latter case, the break up of the 
Nation or Empire— its overthrow by infidels or barbarians— might 
force those who survived and still regarded their old religion as 
their chief national treasure to carry it olf with them, and, where 
the environment required, constitute themselves a kind of 
tribal guardians of this sacred possession. 

The importance of applying a searching analysis to the use 
of the terms Parsi and Zoroastrian from the earliest times is 
obvious. If, as the plaintiffs contend, Parsi means— and never 
at any time meant anything more than — a person professing 
the holy Zoroastrian faith, then any person professing that faith, 
and formally admitted into it, would ipso facto be a Parsi and 
a member of the Parsi Oomrnimity, Such a person would, under 
the express terms of the Trust Deed of 1884, be entitled to 
share in all the benefits of these Trust Properties. If, on the 
other hand, Parsi means something more than this, if it means 
one of the tribe of immigrants from Pars, then it follows that 
mere 'Conversion to Zoroastrianism will not make— say, aPrench- 
man— a Parsi, or entitle him to be '.considered .a member of 
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tlie Parsi comniiinityj or to. share in the benefits o£ these 
Trusts, 111 the latter case, the plaintiffs fall back upon 
another, and really a much stronger, line of argument. They 
say that the iiivsertion of the words members of the Parsi 
Community^ etc/^ in the Peed of 1884 were unauthorized and a,t 
variance with the intentions of the founders. I have already 
observed that those are the words of an English draftsman who 
could not possibly have foreseen the trouble they were to cause. 
I have said that they were chosen to exclude converts from; not 
converts to, Zoroastrianism. And I do not think that, in view 
of the plaintiffs^ second line of attack, they leally need the 
elaborate verbal criticism which has been spent over them. But 
I do think that the underlying contention is fundamental, 
namely, that mere conversion makes a man or woman a full 
member of the Parsi— or call it if you please Zoroastrian— Com- 
munity, and entitles him or her to all the benefits of the Trusts 
instituted for the public religious worship of that Community* 
I think that the "words in the deed are not very important, 
because when wg turn back to the earlier dociiinents, we shall 
find that the Founders of all these trusts never used the xvord 
Parsi, but invariably spoke of Zoroastrians, thos'e of the good Maz- 
diasnian faith, or members of the Holy Zoroastrian Community, 
and BO forth. And the real question is not to distinguish 
between the modern connotations of Parsi and Zoroastrian, but 
to ascertain what the founders meant when they dedicated these 
properties and moneys to Zoroastrians or members of the 
Zoroastrian Community. Still I have thought it right to point out 
what I conceive to have been the true origin, connotation, and 
application of these terms, when they first appear side by side. 
In my opinion, Parsi was first used by outsiders to describe to 
each other — by reference to the place of origin— this strange- 
new people. Outsiders could not, of course, have known, and 
presumably cared little, about the religious tenets of such immi- 
grants, They were foreigners, and they came from Persia. 
Enough then to describe them as Parsis. Among the Parsis 
themselves the ease was altogether different. Tney had no 
reason to he proud of their place of origin, they had nothing to 
look for from Persia. But they had their religion. They were 
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first and last Zoroastriaus, irrespective o£ tlij fact that persecu* 
tioii bad driven Zoroastrianism out ot Persia, As time went on, no 
doubt the tribal sentiment grew and throve, and there was 
super-imposed upon the first simple bond of a common religion, 
tlsc bond of a coni n ion tribal descent. So that, as the community 
prospered and acquired wealth and importance, it accepted the 
popular name or Parsis, as though it really were a national or 
tribal distinction, z\nd along with this secularizing process, went 
a eorrestionding weakening of the original religious tie, so that, 
I dare say, it is quite true to-day to say that it is more accurate 
to describe the Indian Zoroastrians as Parsis“tbereby implying 
a caste, or coiiimunal, or tribal organization — than it would be 
to define them as men and women professing the Holy .Zoroas- 
trian faith. 

And that makes it the more unfortunate that the Trust Deed 
of 1884, drafted by an Englishman, should be expressed as it is. 
For, when ive come to conrpare it with the earlier documents, 
one tiling is plain^ that wheti.er the defendants have put the 
right construction on dispnb-^cl words or not, those ivords ought 
nor to have been used. It would have been niueh better to 
follow the language of the founders at the time they dedicated 
these trusts to public religitms uses. Had that been clone, we 
should .have been spared a great deal of refined, and on the 
whole, p,rofitIess argument, and should also have been spared 
the useless labour of f<jlIowdng counsel through dictionary 
definitions, and the tales, opinions, and gossip of more or less 
well qualified savants and travellers. 

If I were to find that it was the intention of the founders of 
these trusts using the words ^M‘or the use of the Anjuman of 
the Zoroastrian Community or ^^for all those of the pure 
Mazdiasnyian faith, and so oii~to include in their benefactions 
genuine converts to Zoroastrianism, then I should not feel the 
slightest hesitation in saying that the Trustees had no right to 
substitute for such words popular language like the members 
of the Farsi Community/^ still less" to construe those popular 
terms in such a way as to exclude persons whom the founders 
meant to include* 
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Before goiug on further, right into the lieart of the matter, 

I may as well clear away some possible coiifusioii. When we were 
engaged npon the evidence offered to prove that converts were 
frequently made^ some discnssion arose as to what coiistituted a 
convert^ or, in other words, whether anj?' specifie ceremonies 
were necessary. As the case went on, it became more and 
more clear to my mind that too iiuich attention was being 


bestowed upon this point. When it was first suggested, the 


dofenoants at once uncompromisingly refused to go on with it. 
They told us, in the plainest language, that their case was 
converts or no converts. They did not care to go into distinc- 
tions between the making of this or that convert. Conceding 
that a convert was made in the most approved and perfect 
mamier, tlmy still denied to was entitled to the benefits 
of their funds. For iiiy part, I at once, and finally, accept that 
position. It is simple and reasonable, and it shuts the door on 
what might have been long enquiries into ancient ritual that 
appeared to me likely to lead to no good result. It cannot 
however, be denied that, while everyone admits that, theoreti- 
cally, the Zoroastrian religion enjoins the making of converts, 
the leading experts for the defendants, from the time of the 
Select Committee's report, have endeavoured very strenuously 
to introduce certain qualifications. The most general of these 
has, strictly speaking, nothing to do with this point, tliough it is 
apt to be confused with it— I mean the condithm upon which 
all these religious leaders insist, that such conversions should 
not do harm to the good religion. That is an opportunist gloss 
upon sound religious doctrine which, I thinks a sound Chiirchinan 
would find it hard to defend upon any but the plainest secular 


grounds of expediency. The fact that it has gained and held 


the prominence it has throughout this case, is a convincing 
proof, if any were needed,, of how completely the pure religious 
sentiment has been subordinated to the caste or tribal senti- 
ment of the present day community. Further than this, how- 
ever, strenuous efforts were made at various stages of the ease 
to convince us, that no conversion could be a real effectual con-^ 
version, unless the "convert went through certain ancient, 
_j ceremonial, and pirrifioatory -rites., _ Now, I do not propose to go 
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into tliat questioii at all We ha%"e here a very simple issue. 
The clefeiidarits sajq let your convert be coavcrted aud: admitted 
ill any way you please ; impose upon him the strictest ordeals 
known to your ritual; and we still say that he is not entitled to 
share in the benefits of our trusts. That being the defendants^ 
position^ it is superfluous to go into the c|uestion wdiat constitutes 
a validj from the religious stand-point, conversion. But I 
cannot refi'aiu from making one observation. The extreme 
orthodox party, rvlio are most Jealous of the prestige and exclu- 
siveness of their community, appear to think ‘that were this a 
qii^^stioa for us to decide, we ought to lay it- down tliat what is 
called the nine nights* Biirashniim ceremony is iiidispeiisable. 
And in adopting this line, I have not the slightest doubfc_ they 
are honestly actuated b}?" zeal for their religion and the dcvsire 
to keep it as select and uiipollat^cl as possible. But, surely, 
they must see that they are taking a mistaken course. If tliat 
wrere an indispensable condition precedent of conversion, the 
only practical result would be to throw the door open to the 
lowest, least refined, least desirable class of 'converts, while 
shutting it in the face of all reputable persons who, out of 
sincere coiivicfeioii) desired admission to the Holy Zoimstrian 
faich, I find it difficult to believe that any ciilt-iired adult 
foreigner co,.ild bring lii'mself to submit to this extremely 
primitive ceremony of iiiitiafion, while certainly no grown 
cultured woman, who wished to join the Zoroastrian faith, 
could conceivably be asked to do so. It is only pe-.tple in the 
lowest stages of development wdio could be at ail likely to 
consent to go through, sucii an initiation, and those are precisely 
the kind of converts zealous Zoroastrians do not wish to make. 
Every tiling, therefore^ in the record which deals with degrees, 
if I may so style it, of conversion— evmy. question and answer 
about what ceremonies are necessary and what ceremonies are 
unnecessary -—seem to me now to • be' ' wholly irrelevarit* I 
shall not say another word about them* 

I hwe now to make one or two remarics upon the. documentary 
evidence relating to conversions in the past. We have three lead- 
ing instances: (1) the Pandits, (2) Akbar, 'and.{S) the Mazagon 
converts. The first is^ more or less^- mythical J do notdhink I 
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eaB go quite so fair as,- my learned brotliet in disposing of it* 
He attaches more weiglit than I am able to do to the learning 
and researches of Mr. Modio I can only say for myself that such 
arlditi«>nal researches as he made^ while the eafse was in pro-^ 
gress, served no other purpose than to convince me that his 
mind was so obsessed by the cause he had at hearty tiiax lie %vas 
utterly incapable oE reasoning or even tliinkiiig correctly. Of 
course^ it is possible, as my learned brother suggests, that these 
Pandits were Parsis; or that if they were not Parsis, they were 
good men who hod helped the early settlers, and Avere therefore 
remembered in their prayers. Those are quite possible expla* 
nations. Bat taking the evidence about them as it stands, I 
should have been inclined to say that it did show tiiat these 
Pandits became Zoroastriaas. But the time is so remote that 
the point has little jiractical importance. It may amuse the 
curious, it me,j interest the scholar, but it does not, I think, throw 
much light on the question v/e have to answer. 

There seems to be. a pretty deepiy«rooted and widely-spread 
tradition among the Parsis that some of tlif3 Navsari priests 
went to Akbar^s Court and converted Mm. Whether lie really 
was converted or not has, of course, only a secondary and coni'* 
paratively unimportant bearing on the present case. But there 
is a good deal in this connection which does directly bear upon 
it and. is not unimportant. We have to bear in mind that the 
dt'feiidants^ case is, that conversions in India, since the Farsi 
immigration, are altogether unknown. None, they say, ha^e 
occurred. Wo have never tried to make any. And the practice, 
enjoined by the founder of our religion, has fa leu into total 
desuetude. That is one thing, and as a reply to it, the fact that 
Akbar was converted^ if he was, wmuld bo a telling reply. But 
we have to carry this line of opposition further, as I have 
already indicated, when we come to consider, afeer preparing 
the way carefully, the cardinal question; *^n¥iiat had the 
founders in their minds when they created these trusts ? It 
ivould help the defendants greatly to be able to say ■ as, indeed 
■ they do say with 'dogged insistanco— th<at not only were no 
conversions ever _ made,:, but, that the idea of making converts 
never occurred;' to,;- anjr_,o£:,the. Indian Zoroastrian Community^, 
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and it is in answer to this that the evidence about Akbar is so 
important. For what do we find ? Not only^ as I have said^ a 
■widely-spread tradition^ popular ballads; extolling the achievement 
as the crowning glory o£ the Bombay Parsis^ but Mr, Mody 
himself— the most bitter nncornpromising opponent of conversion, 
the root and branch representative of orthodoxy— even he writes 
an elabortrte treatise, or, one might say, almost a book, to prove 
that the priests of Navsari are fairly entitled to the credit of 
having converted the Emperor Akbar. After making all possible 
allowances for priestly esprit cle corps and for the exuberances of 
learned authorship, I cannot help thinking that this leaves 
Mr. Modi in a delicate position. When, from time to time, in the 
coui'se of his cross-examination, he was confronted with his own 
written and published opinions, I think he must have bitterly 
regretted that he ever set up to be a learned author. Not only 
in this instance, but in many others — right up to the time when 
the storm broke, Mr. Modi, with guileless indiscretion, went on 
committing himself to opinion after opinion, from all of which 
he had of a sudden to resile, wdth almost startling agility and 
vehemence! That is one of the many misfortunes of being a 
popular author. Of course, when Mr. Modi was writing these 
books and expressing as a recognized sacerdotal authority — 
these opinions — he allowed himself to be carried awmy by the 
impulse of the moment. Engrossed in the fascinating task of 
flattering the vanity of bis co-religionists, he expends his 
learning and talents in a brochure proving that certain godly 
priests of Navsari converted Akbar, or, at any rate, if they did 
not quite convert him, certainly no one else did, and they, at 
any rate, were entitled to all the glory and credit of the attempt. 
I will not say that Mr. Modi had not the honesty— because like 
many other worthy fanatics he is probably as honest as he is 
perverse on his particular hobby, but I will say that Mr. Modi 
had not the wdt— to take the only possible course by which he 
could have extricated himself from the embarrassing conse- 
quences of his too exuberant authorship with dignity and credit. 
Instead of telling the simple truth, that he had taken up these 
subjects without the least idea that they would ever have more 
than a scholarly and academic interest^ and committed himself 
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to opinions which, when brought to the test o£ a shattering 
concrete case, he could no longer maintain^ he made the most 
pitiable efforts to show that he was perfectly consistent with 
himself^ and that his Yea’^ of to-day was his Nay of yester- 
day. I suppose few witnesses of equal eminence, character, and 
I hope, I may add, sincere honesty, have made a more deplorable 
exhibition of themselves in the witness-box than Mr. M odi. But 
the point of all this is, not whether Akbar was or was not converted 
a century or two ago, but that right up to the present time one of 
the leading scholars and ecclesiastical lawyers of the Parsi com- 
munity of Bombay, so far from saying that such a conversion 
was contrary to the tenets— or, for that matter, the practice of the 
eominunity*— set himself elaborately to appropriate the merit of, 
let us say, tlic attempt to convert Akbar to his own co-religionists* 
Two most important foots emerge : (1) that the idea of converting 
aliens had not become extinct ; and (2) that some, at least, of 
the religious leaders of the community regarded it favourably 
within a very short time of this controversy breaking out. 

The case of the Mazagon converts is useful for the same 
purposes* It is, in my opinion, quite immaterial to enquire 
whether they were converted, or, for that matter, whether they 
were capable, in the broad general sense, of becoming converts*. 
It may be that they were all illegitimate children of Parsi fathers* 
What is important ^nl material is, that in their case, in quite 
recent times, two eminent Parsi Divines engaged in a heated 
controversy as to what ceremonies were, and what were not, 
essential to conversion. This shows, again, with convincing 
clearness, that conversion—in the abstract at any rate, and as 
a theoretical x’cligious tenet — was perfectly familiar to the Parsi 
community, not only in the remote past but in our own time. 

' Scattered about the voluminous papers which have been laid 
before us, there is plenty of evidence to support this view. In 
the case of one alleged disreputable convert, we find the leaders 
61 the community objecting, not on the broad ground that no 
conversions could or ought to be made, but on the much narrower 
ground that his conversion had not been notified to the Anjuraaii 
or that the proper ceremonies had not been ,parformecl. Again 
r'j' ■- we ‘ have' ^^AVShvayats , o.r : pndmtimn. These are 
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answers sent by the heads ot the Zoroastrian comnimiity in 
Persia, to questions put to them on points of religious chogma, 
ritual, and so forth by Bombay Parsis. Both questions and 
answers show, wntli un-mistakeable clearness, that the question 
of making converts,— -both in the abstract, as a general question, 
and, more concretely, as to who were fit and proper to be made 
converts and how they ought to be made — was very much alive 
over the whole period to wdiieh we need confine our investigations. 
It is true that the Ravayats may not command much respect. 
That is not the point. The point is that questions were put bj- 
pious men about conversion, and answers were received from 
the heads of the Official Hierarch}^ in Persia, which most certainly 
did not deny that conversions could or ought to be made. As to 
the qualifications, I am not now concerned with them. Nothing 
ill what I may call the official or expert part of the case 
creates a very high opinion of the intelligence of the good, devout 
gentlemen who had to some extent the consciences of the 
Zoroastrian community in their keeping. But it is undeniable 
that, rightly or wu*ongly, they, as well as the recipients of the 
llavayats, were fully alive to the possibility of conversions ,• and, 
with certain reservations of a secular rather than a religious 
kind, were quite ready to sanction and approve them. In the 
face of all this evidence, it is idle for the defendants to contend 
tO“day that the idea of conversion, although an integral part of 
their revealed and accepted religion, had fallen so completely 
into disuse, that no member of the Bombay Parsi or Zoroastrian 
community could ever have dreamed of regarding it as a prac- 
tical and living question. 

Before proceeding to develop and explain the final ground 
on which I rest my conclusion, I must guard against being 
thought to have looked too muMi to the consequences of any 
decision we might give : in other words, to have allowed the 
expediency to outweigh the rights of the case. Tlie qtiesfAon^ m 
I midetBiand is a simple question^ hemq, in effect wliethef the 
defeyulmiU have virtually committed the breach of imst, 
eMhiding from the benefits of the tnuts persons whom thefomi'^ 
den meant to include. It appears to mcj though I express this 
opinion with diffidence, that any extension or limitation of the 
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scope of a trust, so as to exclude those who were intended to be 
included or to include those who were intended to be excluded, 

is really a breach— and a very serious breach— of trust. It I 
am riaht so far, it would follow— as I held in disposing ot the 
preliminary issue-that this is quite a proper case to be dealt 

with in a suit under section 539 and that the issue raised is a 
direct issue of right which will not allow of the introduction of 
any collateral considerations 'of what might be profitable an 
what might be inj urious to the community . If the founders of the 
trusts really meant them to include converts, then the Court 
would assuredly have to declare that the trusts are meant 
for converts, even though that decision might have, as was 
often said in the course of the trial, what the community 
at large now feel to be disastrous consequences. A Judge 
has no business with sentiment. He has only to^ decide 
upon the evidence before him what are the legal rights in 
issue. Nevertheless, where, after fully considering all that evi- 
dence, the issue remains fairly doubtfur where there is no 

decisive preponderance in the one scale or the other, no 
doubt a Court might then, and then only, allow its mind to turn 
to ulterior considerations of the kind I have mentioned. Let me 
now, once more and for the last time, state the conditions of the 
problem we have to solve. Fe are to ascertain what the mten- 
Horn of the founders of these trusts were. Wo are to put 
ourselves as nearly as we can in their place, to study the 
history of the Indian Zoroastrians, tracing the operation of 
all the influences which must, have been brought to bear 
upon them in their new environment, and more particularly 
endeavouring to obtain a clear idea of the stage the com- 
munity as a community of foreign immigrants had reached when 
these trusts were founded. We have then to study again such 
documents as are available to us, manifesting in their own 
words what the founders did intend ; and we have to 
- . construe those documents, not necessarily, with absolute verbal 
literalne hut in the light of contemporary sentiments, as far as 
v ’ that has beeh raade clear to us. It is by this process, and 
; this process alone, I think, that in a case of this kind we can 

.bppB to 'got ,a.t,' Or>'. fey on. tilO ... ' , 



rojj. xxxiiL] 


BOMBAY SERIES. 


I am quite ready to start with the assumption that the plaint- 
iffs make^ namely^ that when the Zoroastrian exiles fled from 
the Mussulman persecution , they brought with them to India^ as 
their common bond — and practically their only common bond — 
their ancient religioiit I will go further and add that, at that 
remote time they would probably have not only approved but 
welcomed converts if — to use the phrase that has so often since 
been repeated— those converts would do no harm to the good 
I'eligion. They needed help^ they needed countenance, they 
needed, above all things, powerful allies. And no allies were 
likely to be better disposed to tin in than such as had been 
converted to their own faith. They were not then a dominant, 
but a servient, timid, and scattered people, the mere remnant 
and struggling fugitives of an overturned kingdom. They were 
in a strange land, surrounded by strange peoples, professing 
an unknown religion. In these circumstances, it is easy to 
understand that while they dared not proselytise, they would 
have been only too glad to welcome influential converts from 
Hinduism and Mahomedanism. And this, I have no doubt, is 
the real explanation of the Pandits and the Akbar story. But 
two main causes must have been steadily at work to re-mould, 
and by degrees altogether to transform, the attitude of the 
community towards conversion. The first, and no doubt the most 
powerful of these, was the immemorial Indian caste sentiment, 
with which the whole atmosphere in which they lived was charged. 
The second was their own growing prosperity .This had a natural 
and inevitable tendency to reinforce the pressure of the caste 
principle and to accelerate its growth. Caste must always be 
more . acceptable to a high, than to a low, order in its orga- 
niziation. In proportion as the Indian Zoroastrians were able 
to compare themselves and their circumstances freely, without 
apprehension, with the peoples about them with whom they 
came into the movst direct and frequent contact, and from whom 
they were most likely to receive the infusion of new racial and 
social strains, it is almost certain that the caste idea must 
have struck a deeper and deeper root, and coloured all their 
relations with the indigenous Indians in their neighbourhood. 
This is not a merely fanciful speculation. I think it is as 
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certain a fact as any which could "be proved a poskriori before 
us by evidence j and all the evidenee which has been laid before 
us does, in my opinion, conclusively establish it. I cannot too 
strongly insist upon this substitution of a caste for a religious 
basis of the organization of the Indian Zoroastrians, because 
that is the ground upon which I have, after long and amiotis 
rejlcdhu, felt that onr 'common decision can he most secwrehj 
fonnded. While theoretically adhering to their ancient religion 
and consistently avowing its principal tenets— including, of 
course, the merit of conversion as a theological dogma, they 
erected about themselves real caste barriers, and gradually fell 
under the influence of the caste idea, till, in modern popular 
language, it has found current expression in the term Parsi, 
which now seems to me to have as distinctly a caste meaning, 
as essentially a caste connotation, as that used to denominate 
any other great Indian caste. This, of course, by analogy only ; 
but yet by an analogy that was forced upon the Indian Zoroas- 
trians by the cireumstahces and conditions in which they found 
themselves, and by adaptation to which their corporate existence 
was alone made possible, therefore by an analogy which was 
both imperative and inevitable. Skipping the intermediate 
stages, the slow steps of this transforming process~skippmg 
I say, from the beginning twelve hundred years ago to the end 
to-day, revealed in the defendants’ written statement, we 
need go no further for a complete and unanswerable vindication 
of the truth of this theory. The first glance at the 
defendant’s definition of members of the Parsi community pro- 
fessing the Zoroastrian faith, satisfied me, once for all, that the 
basis of the controversy had shifted, and that we were not really 
concerned with a religious, but with a caste question. If that 
is so, we must obviously re-adjust our perspective, rearrange 
the principles applicable, above all prepare ourselves to adopt 
different criteria in testing the rival cases. The neat logical 
syllogism \vith which the plaintiffs opened and upon which they 
were never able to improve is now seen to require material 
modifications. It is so*— undeniably it is so. The defendants, 
expressing as we now- know, the orthodox Parsi view^ are ‘pre** 
pared to' overlook immorality^ bastardy — anything but alienage. 
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They are ready -to adaiit any and every Irani Zoroastrian about 
whose antecedents they cannot possibly know anything. • But 
they will not admit the purest, most blameless foreigner^ of 
whose character and conduct they may have the completest 
assurance* They will admit all the illegitimate children of 
Pars! parents, begotten of prostitutes or kept-mistresses, but 
they will not admit the noblest, most exemplary foreigner. Why? • 
Because a foreigner is outside the caste, and caste is an institu- - 
tion into which you must be born. Of the modem Parsi they 
•say emphatically nascitar This, is not religion, it has ■ 

nothing to do with religion : it is essentially distinctly irreli- 
gious : but it is pure unadulterated oriental caste. This is so 
plain that T do not apprehend any unbiassed and competent 
person would dream of contradicting it. Then, what is the 
consequence ? That, too, is equally plain. We have here, 
what in its origin was not but has undoubtedly become a caste • 
and a singularly powerful, influential, and, in every sense, a 
superior caste. And our duty is to find out from the materials 
before us, if we can the period at which the caste sentiment, as 
the predominant factor of the organization of the Indian Zoroas- 
trians, substituted itself for the religious sentiment. Put in 
another way; if, at the time these Trusts were founded, the 
religious sentiment was still decisively predominant, then I 
think the plaintiffs^ contention would be sound, and for my 
part I should be disposed to give effect to it; but if by that 
time caste had so far overridden early religion as to have 
become the decisively predominant factor of the Indian Zoroas- 
trian organization, we should have to apply quite diflferent 
criteria, and I think that the defendants’ contention would 
correctly express the intention of the founders. The Indian 
Zoroastrians had been settled in their adopted country, roughly, 
for a thousand years before the period with which we are directly 
concerned. During the whole of that time, they had been 
exposed to the powerful impact of all sorts of social and reli- 
gious conceptions, yet they were not absorbed. They emerge 
to-day vs distinctive and peculiar a people relatively to the 
peoples, infinitely outnumbering them, as when they first 
landed* They have kept their ancient faith pure and undefiled, 
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and iti is only in our own day, -with the great inflation of their 
wealth and increased facilities of communication with the west- 
ern world, that we are able to see any disposition at all to relax 
the Twonr of what must have been throughout that period the 
strongest conservative paste spirit. Immorality there was, and, 
in the circumstances, of course must have been ; but there was 
never any open public recognition of the slightest deviation 
from the most rigid caste principle. It is also to be noted that, 
however liberal they might have been when first they came to 
India, the Indian Zoroastrians were precluded— -by the very 
means which they, growing in numbers and influence,^ adopted 
for the preservation of their own caste purity —from dissipating 
and losing themselves in the vast ocean of Hinduism about 
them. Caste again. Just as now that they have assimilated 
in every sense the caste idea, and made it the bulwark of their 
tribal or caste unity, so they were themselves hemmed m by it. 
They could not have entered the societies about them, because 
those societies, were caste societies and refused to allow anyone 
who was not born into them within the pale.^ The very air they 
breathed for a thousand years was heavy with caste : caste was 
the condition of all social existence. As a caste, they might hope 
to preserve and improve their own status ; as anything else, they 
could only expect rapid disintegration, and dissipation on the 
lowest levels, as unclassified outcastes and pariahs. Yet, of 
course, there must have been a long conflict between the reli- 
gious Ind the caste sentiment, between the claims of religion 
and the claims of society. They had to serve God, hut they also 
had to serve, to some extent, mammon, or there would shortly 
have been none of the faithful left to uphold the Holy Mazdi- 
yasnian faith. As we have seen, even to this day, and regarded 
rather as a theoretical than a practical question, the terms on 
which conversions are permissible and commendable have been 
the constant subject of more or less academic discussion. Buc 
as a matter of fact, few if any genuine conversions have ever 
been made ; and, so far as our information goes, the conversion 
of Mrs. Tata is the very first instance of a genuine open con- 
version of a person in every respect fitted to be a credit and an 
ornament to the comipnnity. I mean, of course, in recent times, 
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and in cireiioastaiiees wMcli admit 'of no; donbfc or iinceriaiiity. 
We cannot be., sure'' whether Akbar' was converted. In all., 
probability he was not. The Pandits take us back to the 
dark ages^ where myth and legend have free play. All the 
other alleged instances may be dismissed as cases of illegith' 
mate children or adopted children^ or, at the highest^ cases of 
persons smuggled in as converts. Now that the Cfuestion is 
fairly brought to the test, where every circimistaiicc, every 
condition is perfectly well Imowni; Avhere there is not a word 
to be said against the lady; where she was openly and with 
great pomp and ceremony received into the communion by one of 
the leading high priests of Indian Zoroastrians, what do we find ? 
All the learning which used to be spent on the academic discus- 
sions I have referred to is thrown to the winds, and the very 
professors and doctors — who were ready enough when the 
question was abstract, and in the air, to allow that conversion 
under certain conditions and with some reservations was 
commendable — are unanimous in withstanding the attempt to 
give this new convert full rights of religious communion and 
sepulture. All this is mere frippery and shallow sophistry. 
Either admission can be obtained to the Parsi coiiimuaity by 
conversion, or it cannot. It is simply puerile to pretend, for 
instance, that the admission of such a refined and cultured 
lady as Mrs. Tata would do harm to a religion which opens its 
doors to all sorts and conditions of bastard children. It is still 
stupider to resist her claims on the ground that she was not 
duly admitted. She was publicly admitted by a person corres- 
ponding in our religion, let us say, to the Archbishop of York : 
every one knew of it : leading citizens, English as wmll as Parsi, 
were invited to be present at the ceremony. The priest wdio 
ought to know says that she was fully and regularly admitted, 
I really had no patience wdth the quibbliogs of the learned men 
who spoke for the defendants, and, while evading the plain 
direct point, spent hours of our time in trying to reconcile their 
own absurdly irreconcilable ineonsistancies, The real, the plain 
point was simply this, that notwithstanding anything in their 
sacred writings, notwithstanding their own published utterances 
to the contrary, nohvithstanding the Eavayats, notwithstanding 
33 842—12 ' 
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evein'thiiK^, they took their stand not on religion but on easte,and 

„ niPiiiber of the Earsi community except by birth, lha 
a member aefendants, and exasperatingly 

nutshell r.as the ,^ough, in the end, I think, 

though it was presented to us, cuuoubi;y o s i 

that it is a good case and must prevail. 

In caving this I must be understood to limit myself strictly to 
the Trult Funds and Properties, which are the subiect-mattei o 
this suit. I do not want to make any general pronouncement 
4 - than I obliged. Perhaps^ then^ I 

or to go one s ep j shall now shortly, and I trust 

should say tl intention of the founders of 

Ih!s?S-usJtrextend their benefits to anyone who wapot m 
ihe most rigid caste sense a Parsi, that is, born into the com- 
mnnity of the Indian Zoroatrians and born of an Indian 

Zoroastrian fattier, 

Let BOW brirfy oBamiBO theoontempoBaBy docBni»te «l.t- 
iB^to the imB.o«>U. p.op«t.i.s, the tognage of wb.oh _affo.ded 
Mr llnaes materielsfoi liisBrost sttenBOB., impiesa.e, md 
j. " •■ui •nmrnts These have been set forth m my brother 

DB«r“sjBd.meBL ladIsball thereto co«tBe Biyeelt to whet 

™or to ™to be pertinoBt 00B.meBt upon them they are 
^ Heed of another Dokhma in consquence of the great 

SoftLoroastrian population of Bombay.’’^ entire 

r, ^ • ininman^’ (31 “For the people of the Zoroastiian 

" ‘:Ftl:\he people of the MaediasBi rehpoB." («) - Ib 
“ ' 1 L with the tenets of the Mazdiasm religion, by the 

'^peoplT of the Anjuman of the Mazdlasni faith.” (7) “ Persons 
„nh! Maeai«Bi religioB.^ (8) "Whole Aoj^aB. 9 __P=op 

of the Holy ""”5, MoheS aod 

of the Zoroastrian Oommunicy. \i. ) ^ 

TTurheds and Behedins of the Mazdiasm religion ot the Holy 
Loastrian Community.” (12) “ Dasturs and Mobeds and Hur- 
beds and Behedins of the Mazdiasni religion of the Holy Zoroas- 
: trian Commnnity.” (18) “ In the service of the entire Zoroastrian 

: Aniuman of Bombay.” (14) “ To the Anjmnan for the use of all 
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Zoroastrians/^ (15) ^‘People of the of tlie pure- and the 
best Mazdiasni religion/^ (16) By the people of the whole 
Zoroastrian Anjnman/^ (17) ^^Holy Zoroastrian Community of 
HindnstaB/"^ (18)^^ For the use of the Zoroastrians/^ (19) ^For 
the use of the people of the Mazdiasni religion/ (20) ^^For 
the use of the Anjuman of the Zoroastrian people/^ (21) Anjuman 
of the Zoroastrian Community/^ (22) For the use of the Zoroas- 
trians on the land of the Anjuman/^ (23) Khas-o-Ain of the 
Zoroastrian Anjuman/^ (24) the use of the Zoroastrian 

Anjuman/^ (25) Relating to the Zoroastrian Community/^ (26) 
^^For being used by the Zoroastrian Anjuman/^ (27) ^^For the 
entire Zoroastrian Oomoiunity/^ (28) '' By the entire Zoroas- 
trian Alum (world)/^ It is evident that several of these are 
couched in the most general terms^ and it is principally on these 
that the pkintiiBfe rely. Others, and a larger number, contain 
expressions indicating that the caste spirit was active, such as 
the Zoroastrian community, and the constant reference to the 
ADjuman. But in not one do vre find the word Parsi. In their 
own solemn religious utterances, the Indian Zoroastrians had 
not, even so late as this, thought of designating themselves, or 
their religions communion, by the popular caste appellation of 
Parsi. Such a term in such a connection would probably have 
had no meaning for them. On these expressions the plaintiffs 
have argued that the various religious endowments were clearly 
intended by the founders for all genuine professors of the Holy 
Zoroastrian or Mazdiasni faith. And there are among these 
extracts some that certainly support that contention. Here it 
is said : We know that the Holy Mazdiasni religion recommended 
the making of converts : we have before ns contemporaneous 
proof of what the founders of these Trusts really meant. They 
say that the trusts are created, not for born ^ Parsis a word 
with which they were not familiar— but for all members of the 
Holy Zoroastrian Ohurch. And since that Church enjoined 
conversion, they must have contemplated the extension of those 
benefactions to converts, who, properly admitted, would, of 
course, profess the Holy Mazdiasni religion/^ That is a 
reinforced form of the original syllogism, which I own carried 
the very greatest weight wdth me throughout the entire casot 
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Stilly it will not do to be carried away by one or two isolated 
phrases. We must first appreciate the collective effect of the 
wliolej if wc are to gain anything like a correct insight into the 
minds and intentions of those who used them. And in doing this, 
1 think that it may fairly be said that the cumulative effect o! 
all these expressions is rather in favour of the view^j that the 
prevalent idea at that time was to provide the community 
wiih suitable places of public worship and burial and to 
place those ' Institutions under the control of the communal 
Anjuman. This term Anj urn an^ with its allied notion of ^'pancha- 
yet/'’ deserves attention. In the first part of his fine judgment, my 
learned brother has traced these Institutions from their birth in 
India to the period whei^e one of them^ at any rate^ vanished. Both; 
however, suggest an assimilation, of the prevalent Indian senti-» 
inents relating to caste and the management of caste and com- 
munal affairs. The Anjuman is the tribal or caste body politic* 
Amongst Mussulmans^ whence the term must come, there is, of 
course, strictly speaking, no caste in the Hindu sense, and the 
Anjuriian came to be identified with representative committees 
of responsible elders and so forth. But it implies control by the 
wdaole body, when used as it is used in these inscriptions and 
documents. And in Western India, even Mussulman ideas have 
been deeply tinged by infusion from the customs and sentiments 
ox the Hindu population. It is not therefore in the least surpris- 
ing that the Zoroastrian Anjuman should have given birth to the 
Tarsi Punchayet, the latter of course being essentially a caste 
institution and working the development of the caste sentiment. 
The question is how far— -at the date of those foundatioUvS, say; 
150 years ago™the caste had superseded the early religious 
sentiment? We are not now dealing with an antiquity so 
remote that all events and personages in it are obscured by the 
ha^e of vast lapses of time. The Community of 1760 could not 
have been so every different from the community of to-day. The 
sentiments which animated it are probably very much the same 
substautially as the sentiments which animate the Parsi com- 
munity to-day. If anything, we should ordinarly expect the 
latter to be,,mor^; not less, liberal. Of course, it is not safe to 
generalize too rashly on: such ipoints. All sorts of conflicting 
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mterests may have come to the "surface s diaBged coiiditioas may 
have given birth to changed notions of policy. But if I am 
right in, believing thaty long before the foundation of these 
trusts^ the Parsis had virtually become a caste/ saturated with 
caste prejudices^ then it is certain that natures reared in that 
atmosphere do not change rapidly. It takes long periods^ and 
the continuous pressure of an altered environment, to eradicate 
the bigotry of caste. Two hundred years ago, the Indian Zoroas** 
trianSj though by no means as advanced in culture and wealth 
and status generally as they are to-day, were still a people who 
might well be proud of themselves. They still retained, in all 
its purity, the religion of their fathers j they commanded univer- 
sal respect as honest, law-abiding citizens ; above all they prided 
themselves on the ^theoretical,” at any rate, purity of their 
morals and the uniform thrift of their people. It has often 
been said that in no other Eastern community are so few 
beggars and prostitutes to be found. In a word, they had by 
that time very good reason to respect themselves as a com- 
munity, to be jealous of themselves as a caste, and to dislike 
intensely the idea of contamination by too close social inter- 
course with the inferior classes of the Hindu population. Such 
I take to be an indisputably tine picture of the Indian Zoroas- 
trian community about one hundred fifty years ago. And the 
question is, whether leading men of that community, men of 
conspicuous piety, would have intended to open the doors of 
their churches and burial towers to any and every one who 
might choose, for whatever motives, to profess the Holy Zoroas- 
trian faith, and had money enough to get some venal priest to 
formally admit him into the fold. It is not as though the 
admission of converts could have been effectively regulated by 
the sense of the community. It has become abundantly plain 
in the course of this enquiry that the priesthood have practically 
a free hand. And while, as a body, they probably do not com- 
pare unfavourably with the priesthood of any other great religion, 
it cannot be denied that there are many among them who would 
not hesitate to sell their priestly functions to any good bidder* 
My learned brother has dwelt forcibly on this aspect of the 
case. .And no one— while wo jiaye dittle pivnothing^to 
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it as merely revealing a possible consequence of deciding in 
favour of converts — can. deny it has a direct bearing upon the 
central question^ 'what was in the minds of the founders of these 
trusts ? Would they have been blind to such a vital considera- 
tion ? Would they, proud of their people, religious community, 
caste, call it what you will, have left it at the mercy of any 
unprincipled priest ? How strongly the cast sentiment has 
entered into — how completely it has obliterated— the original 
religious sentiment in this important matter, has been made 
plain to me over and over again in the course of this suit, "We 
learn with what fierce jealousy the Indian Zoroastrians observe 
the complicated rights of burial, or rather exposure of the dead 
on their Towers. We hear of priestly, and for that matter 
family, restrictions, which are virtually universal in many of 
the smaller details of life, as well as at the celebration of its 
great events. And all these are clearly the growth of a highly- 
developed caste spirit. Looked at from this and not from the 
purely religious point of view, it would be sacrilege — the worst 
kind of profanation— to allow any Juddin— that is, a person of 
another religion, literally but really born outside the caste— to 
participate in the most preliminary of the death ceremonies* 
It would undoubtedly horrify the orthodox Indian Zoroastrian to 
allow such an one in his Fire Temples* It would be idle to tell 
him that he had been formally admitted to the Holy Religion* 
That might appeal to his reason, but his caste instincts would 
at once rebel. To test this we have only to suppose that, 
instead of a well-bred cultured European lady, the proposed 
convert had been a Bhungi. No amount of religious conviction, 
no sincerity of belief, however profound, could, in the eyes 
of the Indian Zoroastians — brought up as they have been 
for generations under the influence of caste prohibitions^purge 
such an one of the inherited taint of his foul caste, or make him 
an acceptable fellow worshipper in their Temples. Of that no 
one who has heard the evidence in this case, who is acquainted 
with the sentiments of even the most liberal and advanced 
sections of oriental society, could entertain the smallest doubt* 
It ■ seems to be reserved for the Christian missionary alone, in 
this 'country, 'to invite Into- his communion the lowliest, the most 
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despisedj, the very scum of Eastern humanity,. But, then, the 
Christian Oiiurch has never come under the .dominance of. caste, 
It developed in the West^ among free peoples^, and it has re<* 
iiiaiaed— in its proselytising enterprises, at any rate—truly 
Catholic* The same cannot, of course, be said for Zoroastrianism, 
And the Bombay Zoroastrians are the last people in the world| 
it would appear, to put forward any such claim. The furthest that 
the most liberal of them seem disposed to go is that, if undesi« 
rable converts of that kind must be made, they must be 
segregated, for purposes of worship and burial, from those who are 
born into the faith. In other words, while conversion, as a reli- 
gious dogma, is not denied, it, as every other social and religious 
observance, must fall under the rigid regulation of caste. It 
of course, be said that these are the sentiments of to-day, 
while we are to ascertain the sentiments of one hundred fifty years 
ago. In the interval, the community has expended, has flourished, 
grown wealthy, and politically influential. There are many reasons 
to-day, which did not exist a eentury-and-a-hal£ ago, why the 
Zoroastrians of Bombay should wish to keep themselves to them- 
selves and sternly repel any external invasion. To some ex- 
tent, that is of course true. The learned gentlemen who gave 
evidence for the plaintiffs afforded some examples of the lengths 
to which partially informed opinion will go in the direction of 
social precaution. We were told, amongst other things, that one 
reason why the conversion of aliens to the Holy Zoroastrian 
faith was no longer permissible in Bombay, if it ever had been 
ivas that unscrupulous European women would prefcend to be con- 
verts, in order to marry eligible Parsi young men, and so there 
would not be enough husbands to go round. The Parsi maidens 
wo were told would be deserted j and one high priest even assur- 
ed us that, owing to this lamentable tendency, he knew of a 
Parsi virgin of forty still looking out in vain for a husband. 
This is the merest absurdity. No doubt, the point of view shifts 
with circumstances. What might have been thought desirable 
ill a struggling and not too influential community, might be 
thought very undesirable after that community had progressed 
and stepped into the first rank. And I am quite sure that the good 
Bien who founded these Trusts, even if they had, when the matter 
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waB Wly. laid, before them, declared that they did not wi«h them 
trt be aLlahle to converts, would never have had recourse to 
Lh unsubstantial reasons in support of their decision. Let us 

CtsTrd had the question fairly and squarely put to thm : 
-lo you intend that these Towers of Silence and these lire 
T^i il be used by converts as well as members of the 
MyZor»tm.eo«-,ty? Whatwould ^ 

loJ? We have abundant evidence to show with whatdis 
^ ’ 1 the better class-the class from whom these founders 

approva the Mofussil Parsis. It was 

r.* — ti »*ot w., i„eligiou._tho.gh that, too 
doubtless weighed with them-bufc because it was lowering 
ft, SL of the commahity. Keepiag Dohn nmtoees and 
f -t Mri childieo, wao not only shocking to tno corrMt 

^° o^« ^ a very low 

r Bmy “eny well doubted whether at that time the 

• A i-hfi Parsis or ratlicr tiiB Zoroastiians^ shows 

eari, hrstory ^ .„d that no one 

as religious Sims But that was 
ttel community h°ad hecome a caste, while stUl the Zoroas. 

before the com y ^ „j 

Sro« or higher ’rank. At the time, how,ser,th.t these 

Wslre founded, it wan hardly likely that any to wo^ 
with superior races, while there was a conslaut and 

nX-dano-er that he might intermarry with inferior castes, 
growing ^ trusts would at first have 

L all the priests and doctors have consistently replied : 
:.t .« in cenrerts us. our Bndowmeuls. if they are 

.«Ey all mea „ to us” But that would not have 

r'lrl'lfht W te he'cnpiaiuedto themthat they 
; ,L none. And they would instantly have realmed 
■rf ft « Aktawho wasevlr likely to become a convert, 
[tre were a hundred Dnbraa or Ehungls. And with that tora- 
IlkiSo^dros^hiUtyr douht-I am sure 



that I do not doubt — that they would unhesitatingly have 
replied : Ko eonveitSi tlieo^ on any terms/' 

As helping iis to a better understanding of the mental attitude 
of the men who used the expressions we are considering at the 
time they used wm may turn with advantage once more to 
the undoubted fact tliat^ whether the Zoroastrian religion recom- 
liiencls making converts or not^ the circumstances in which the 
Zoroastrian reiugees found themselves on reaching India put all 
idea of giving practical efiect to any such recommendation out of 
their headsj so that, as time went on, except as a theological dogma, 
and in a few eases, like those of the Pandits and Akbar, genuine 
conversion, as a religious duty, had fallen into such complete 
desuetude, and any variant of it that did come up for discussion 
had so invariably turned upon the moral expediency of the 
particular case, that moral expediency, again always resolving 
itself into ultimate caste considerations, and the instances being 
almost invariably of extremely undesirable persons, whom the 
better sort wanted to exclude, that it may quite fairly be argued 
the use of very general language, wdiich, by its terms, taken 
literally, would seem to include, all converts, does not necessarily 
mean that any such notion vras definitely before the minds, or 
rnucli less intended by those who used that language. When, 
150 years ago, leading members of the Indian Zoroastrians 
talked about dedicating Temples and Towers to the Zoroastrian 
community, or for the benefit of all of the Holy Mazdiasni faith, 
we niust reflect how those ideas presented themselves to the 
speakers. For many hundreds of years the Zoroastrian commii* 
nity in India had meant one thing — and one thing only to theni~ 
their own select people- And the Holy Mazdiasni faith, as far 
as they knew, “was professed by that select body and by them 
alone. The religion— originally the principal, if not the only 
social and tribal bond-had long since been converted also into 
a distinctive caste badge. Being a member of the good religion 
was doubtless at that time synonymous with being a member of 
wdiat we may now, I think, fairly call the Parsi caste. The 
subject of conversion wms unquestionably, as a theoretical dogma, 
recurrently in the air, but it w^as growing constantly to be 
more and more imperatively conditioned by purely caste consi* 
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derations. As I have said, I think it likely that had these 
founders of the trusts been asked whether they were prepared to 
accept converts, they would have replied that they would not 
object to duly-accredited and approved converts. And what they 
would have had in mind was a regular convocation of Elders on 
each case as it arose, to decide whether the person proposed 
was eligible and desirable, much as members are admitted into 
an exclusive club. Had they been further told that this would 
he impossible, that they must choose between accepting any 
convert or none— that accepting any meant accepting all con- 
verts indiscriminately ; and had it been further pointed out to 
them that the probabilities were immensely in favour of hun- 
dreds of the most undesirable people, for every single desirable 
person, offering themselves for conversion; looking to the 
constitution of the society, its attitude towards Dubras, its attitude 
towards the surrounding inferior Hindu castes, I cannot doubt 
for a moment that ■ they would have unhesitatingly said that, 
whatever might be the abstract religious dogma, they meant iheir 
benefactions for their own people, the members of the Indian . 
Zoroastrian community, that is to say, those w^ho, as in the ease 
of every other close caste, were born into it. It is difficult for 
any Englishman — probably impossible for any English Church- 
man who has not been for years in close intimate contact with 
Orientals of all religions and castes — to put himself into the place 
of men situated as the founders of these trusts were situated. 
We must find it hard to realize or even faintly appreciate the 
sense of repulsion which orthodox Zoroastrians w’-ould feel at 
the bare idea of their places of communal worship, much worse 
their sacred Towers of Silence, being invaded by persons whose 
very proximity in the streets, or on the thresholds of private 
dwellings, had for generations been regarded as a contamination. 
Ho English Christian would think of regarding a place of wor- 
ship desecrated, because a genuine believer happened to have 
come from a base trade ; still less would he deny to such an one 
rites of Ohristrian burial in a Christrian cemetery. But in the 
Zoroastrian community, the conditions are widely different. 
There, while the religion and its ritual purity are still the 
mainspring of the communal life, they are so intimately bound 
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tip wiili the exclusiveness and the purity of the tribe or caste^ 
that they have become practically identical; and there is only 
this difference^ that a modern orthodox Farsi would shrink vdth 
infinitely greater loathing and horror ; from admitting to his 
Temples and Towers a person whose presence was a social 
conhiminatioiij than he would from admitting him to his table 
and the freedom of his family circle. No respectable Parsi 
would dream of eating with^ say, a Bhungi. It would seem to 
him utterly impossible to do so ; it would defile him in what is 
really as an essential caste sentiment. But that defilement would 
infinitely be worse — more irreparable and far reaching — if it 
touched the sacred sources of the whole communal and caste 
existence — the ancient places of pure religious worship. 

Now, if we were to hold upon the strength of scattered phrases 
irrespective of the conditions of the community, leading mem- 
bers of which used them that the original Zoroastrian religion 
enjoined the making of converts, and therefore since these 
endowments were dedicated to the use of all of the pure and 
good faith, therefore they were open to all converts indiscrimi- 
nately, we should undoubtedly profoundly shock the sentiments 
of the whole community. There might be a constant stream of 
the lowest and most despised persons pouring into it, and in the 
estimation of all good Zoroastrians polluting the Temples and 
Towers. We should be inviting the immediate disruption of the 
whole ecclesiastical establishment. Genuine Zoroastrians would 
feel that the venerated seats of their ancient religion vrere 
desecrated past redemption, and no longer fit to be used 
by those of the old faith. Their position in this matter seems 
to me quite simple, and, in view of the considerations I have 
been discussing, quite intelligible. They say, we do not object 
to proselytising fanatics —if there bo any such among us 
— making converts to Zoroastrianism. But if they do, they must 
provide separate Temples and Towers for their use. These are 
oiir Temples and our Towers. Never since their foundation have 
they been desecrated by the admission, to our knowledge of a 
single person vflio was not one of us— that is, of our caste, born 
into it, and brought up in it. And it has grown to be an integral 
part of our religious and social organization that these Temples 
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and Towers sliall for ever remam consecrated exclusively to the 
reli£;ious and ritual uses of such persons, and such persons only. 
Dertroy that belief, and you sever all the bonds of our caste 
cohesion : we must cease to be what we have so long prided our- 
selves on being— a chosen and peculiar people. 

That is what, in effect, we have been told over and over again 
in the progress of this case : and it does, I believe, fairly repre- 
sent what the founders of these benefactions really felt, and 
v.'Ould have unqualifiedly expressed, had they been called upon 
cate-orically to do so. They did not guard against the present 
peril, because it never occurred to them. Tins, shortly, is the 
r, 'round upon which I have come to the conclusion that, while the 
Zoroastrian religion certainly did originally recommend making 
converts, it was nob the intention of the founders of these 
Trusts to throw them open indiscriminately to any and every 
convert. And for the purposes of this case that is tantamount to 
holding that they did not intend to throw them open to any 
converts* 

We have heard a great deal of the usages and tenets of tte 
relio-ion as practised at the time these trusts were created. What 

I have said though by no means an exhaustive statement of all 

the case contains on this head-will, I think, suffice to show how 
I have considered and disposed in my own mind of that line of 
reasoning. I therefore concur with ray learned brother in his 
conclusion on the second, as well as upon the first, part of the 

case. I concur with my brother Davar’s formal findings on the 

issues, unless any modification in respect of any one of them 
maybe clearly required by what I have said in the foregoing 
ind^ment, and with the exception of his finding upon the preli- 
minW objection. Upon that, as I have stated at length, 
I have felt myself forced to an opposite conclusion. I hold that 
the suit lies as framed for the particular relief, and that that 
' relief could be granted to tbe plaintifis in the suit if to such 
relief or reliefs they were found entitled. 

I entirely agree with the order which my learned brother pro- 
poses to make for costs, particularly that the plaintifis should, 
■ ' under the circumstances of the case, have all their costs out of 
one or more of the trust Funds 
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I eaiiiiotr close witliout expressing my deep sense of gratitude 
and obligation to my brother Bavar for the immense amouiit of 
labour ■ ho has spared me. All the drudgery of the case fell on 
liis shoulders, I was in the relatively favourable position of an 
imdisiracted listener. He has laboured unremittingly^ not only 
to make the record a full and true record of every detail^ down 
to the minutest that either party submitted to us^ but afterwards 
to co-ordinate the unwieldy mass of materials thus collected, to 
shape every part of the ease, and to bring every important point 
with all the materials relating to it, before my mind, often 
back to my re collection. In the constant, often long and arduous, 
discussions we have held orally and in writing over points upon 
which we doubted whether wo agreed, my brother Davar has 
sliown the most consistent and conspicuous courtesy, patience, 
and opori-miiidedness. And it is a source of the deepest gratifica- 
tion to mo that, after all, I have found myself able to agree 
with him on every main point. My acknowledgments, too, like 
his, are due to the eminent counsel, who, wdth so much industry, 
brilliaiitljr presented the opposing cases, as ably, as tlioroughly 
and as worthily as the great occasion demanded. 

Attorneys for the plaintiffs : Messrs. ArJesUr, Eor?MsJij 
iJiushxvj Oo. 

Attorneys for the defendants : Messrs, Cfalgk, lynch §• Oiom. 

B, N. L. 
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words or sentences, occurnng in quotations from treatises 
documents and embodied in tlio judgment of Mr. Justice Davar, 
indicate tbab Mr. .Tustlco Davar desired to empbasise those p.articular 
words or sentences and do net indicate that they were so 
in the onginals froin wliieh the quotations are takeiii--- Ed. 
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Before Mr. Justice CUndZZ^c'^ Mr. JusUee BatcUlor. ^ 
vT.-mi'ciTP BEIONJI SURTI, ArTEiiAM and PiAisTm’, v. SilD 

AllDItbllvi BEJUiNJi ov AND DtSEBNDANTS.* 

SffiDAB Alii KHAH AND othebs. EEs>roNDBNT. and 

•i MsihU in emdenoe~€oM of parties to lease 

to recover tlie deposit* • ■• 4 * 

S„U .< - 

fepT.rll5 .™i-a ■> “* •' 

CSrtw p~i.rty a»“ »«“ W “ ■' "-ff''" 

1“ s;tX"™.id .™S «..y. p» f». o... p. •- .«.» 
i iw,»«a«rt »t» ‘I*” •-‘'“•“‘'■'S tto* i‘ "a "fa '" 

Sit::”: - "c:« ... — .< ... .»*•- 

iind fonuaotl upon tKe law of ostoppol. 

rofjnVi V. ^SinafonP) referred to. _ 

Sio mere faet that parties toe described a transaction as a -lien or 
«cto-e”eaaD 0 t deprive it of its real nature if in substance tbe transaction 
.vasintbe first instance an assignment. Whore a creditor purports ocreato a 
lien or charge on the debt due to him in favour of another person the words 
lien or charge have no meaning except as giving the latter a rigul to xeoovei 
the debt from the debtor. The transaction is in reality one whereby the owner 
of what in Englisli law is called a chose in action transfers it to another. 

AppeaIj from tRe decision of Russellj J« 

, ' , • Suit Ko. 159 of 1907. 

. Appeal No. 29 of 190S, 
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^ The appellant Ardesir Bejonji Siirfci 'brought 'n suit to recover 
from Syed Sirdar Ali Khan (respondent No. 1) moneys alleged to 
have loeeii deposited with him by Euttonji Sorabji Munshi 
(respondent No. S) as security dor the due performance of the 
covenants of a lease (dated 3rd October 1906) of certain premises 
executed by the former in favour of the latter for a period of 
ten years,, : 

The appellant claimed the deposit money amounting to 
Ks. 25y554 under an assignment (dated 8th of January 1907) from 
(respondent No. 3) of which notice had been given to respondent 
No. I, alleging that the lease had been determined by respondent 
No. 1 re-entering the premises on the 5th January 1907 ; that on 
such determination he, as assignee, was entitled to recover 
the deposit after deducting from ir Rs. 5,00O in respect of muni- 
cipal taxes and ground-rent which respondent No. 3 was bound 
to pay under the terms of the lease | and that respondent No. 1 
was not entitled to forfeit the said deposit as he had no right of 
action or remedy except for breaches of covenant antecedent to 
his re-entry. 

Respondent No, 1 denied appellant's right to recover the 
deposit, Mirza Abbas Ali Baig (respondent No. 2) in his written 
statement stated that respondent No. 3 was much pressed by a 
creditor named Ilaji Jakeria Ahmed Patel and requested him to 
assist him (respondent No. 3) ; that respondent No. 8 had given 
him to understand that Haji Jakeria had a lien on the deposit 
(Exhibit 14) and that if he advanced moneys to pay off liaji 
Jakeria he would be secured by a lien on the said deposit which 
respondent No. 3 would give him ; that Haji Jakeria was paid 
off* with the money advanced by him j that prior to Haji Jakeria 
being paid off he had a lien or charge on the said deposit for the 
moneys advanced by him subject to the lien of Haji Jakeria 2 
that on Haji Jakeria being paid off he had the first lien or 
charge on the deposit ; that the lien and charge of Haji Jakeria 
was transferred to him by a document (Exhibit 14 A) ; that 
respondent No. 3 had passed a promissory note to him for the 
amount he had paid and that he had obtained a decree against 
respondent No. 3 for the said amount ; that he claimed a lien and 
charge on the said deposit in priority to the appellant as he had 
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advanced money on the security of the said deposit ; and that 
the appellant was the managing clerk of respciKlcnt No. S's 
solicitors and that as the appellant attended to respondent No« 
affairs he believed that the appellant was well dware of all facts 
and took the assignment from respondent No. 3 with notice of 
his claim. 

Exhibits Id and 14A, referred to above, were in the foliowing 
terms :■*— 

Exliibit No. 14. 

I huroby give you alien on tlie amount of lis, lS,,0f>0j depOriiicd by lac 
with Syed ' Sirdar Ali Khan, sole Executor oi the estate of Nawa]) Sirdar 
Biler Jinig Baliadiir, C. I. E*, a.s security for the due fulfilment of the agree- 
ment to lease dated the 3rd April 1906 and under the lease of the saklWatson’s 
Hotel Annexe to be executed hereafter in con&ideratLon of your renewing my 
Hundies to the extent of Rs. 15,000 (fifteen thousand) in tlie event of my 
failing to pay the said amount of such Hundies on their respective duo dates. 

Exhibit No. 14 A. 

On the back of Exliibit 11. 

At the request of Mr. R. S. Munslii, I ha^'c transferred iliO vrithio charge or 
lien on the sum of Rs. 18,666 within mentioned to Mirza Abbas Ail Baig in 
consideration of Rs. 18,121-11-0 advanced by him to Mr. R. S. Muushijtiie said 
R. S. Muiishi has agreed to execute a formal deed of charge in fas'our of the 
said Mirza Abbas Ali Baig when prepared. 

As regards the claim of respondent No. 2 the appellant 
admitted that respondent No. 3 had passed to Haji Jakeria a 
^vriting in Avbich reference was made to the said deposit but 
did not admit that any charge was thereby created in favour of 
Haji Jakeria. Farther he stated that even if a charge ever 
came into operation it ceased to be operative on respondent 
No. 3 duly paying off Haji Jakeria ; that respondent No. 2 had 
advanced money on the personal security of respondent No. 3 : 
and that no lien or charge on the deposit was ever given to 
respondent No. 2. 

The following are the two interlocutory judgments delivered 
by Eiissell, J., in the course of the hearing of the case. 

RtrssELbj J.— The ''question that I have to determine in this 
• case has arisen certainly, in an, unusual way. It is not necessary 
_ for me- to go Into detailsvwith regard to the plaintiffks claim as 



framed, Buflice it to >say for the present purpose^ however^ that 
the plaint starts hy setting out the details of certain lease 
dated the 8rd October 1996 between the first defendant and 
the third defendant and the claim of the plaintifi’ put very shortly 
.is that he, may be declared entitled to a prior lien or charge in 
respect of certain niGncys as to which he became liable as a 
surety for the third defendant for the payment of the rent and 
performance of the lease, I am purposely putting this as com 
eisely as possible because really the matter is or may be a good 
deal more complicated. 

Now it appears that wdien the plaint was filed the plaintiff was 
under the impression that this lease wms duly registered ;* but 
since then it has been discovered that the lease has not been 
registered. In consequence Mr, Lowndes very properly asked 
that the plaintiff's ease might be opened so that^ having regard 
to this altered state of circumstances caused by the non-regis- 
tration of the lease^ he might know what case he has to meet 
before ho raised the issues, and accordingly Mr, Tarapurvala 
began to open the case. In the coisrse of that opening the 
question has arisen whether or not the particular clause, which 
is 17 in the lease, is admissible wdtliout registration, and I have 
heard very lengthy arguments on the part of tlie plaintiff and 
also a concise one on the part of the defendants on the point, 
I apprehend that the lease must be looked at as a wdiole. It 
commences t 111 consideration of the, rents, covenants and 
conditions hereinafter reserved and contained and on the part 
of the lessee to be paid, performed and observed, the lessor 
doth hereby demise unto the lessee etc. No^v clause 17 
says : By way of deposit for the due performance by the 

lessee of the covenants hereinbefore contained the lessee shall 
deposit with the lessor the sum of Eupees thirty-tliree thousand 
three hundred and thirty-three, w^hich amount shall remain with 
the lessor as security till the determination of the term hereby 
granted*’^ Tlien it provides for the payment. Then clause 19 
says Provided always and these presents are upon this 
condition that if the said j^early and other rents hereby reserve 
ed or any of them or any part thereof shall at any time be in 
arrear , or unpaid for the space of three calendar months 
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after tlic same shall have become due whether any formal or 
legal demand shall have been made or not or if the lessee at 
any time fail or neglect to perform, and observe any of the co- 
Tenants^ eonditions and agreements herein contained and on 
Ills part to be performed and observedj then in any such case it 
shall be lawful for the lessor^ or any person or persons duly 
authorized by him in that behalf into or upon the said hereby 
demised premises or any part thereof in the name of the whole 
to re-enter 

The question that arises^ therefore; is Can it be said that 
these clauses evidence a transaction affecting a right to im- 
moveable property ? 

It appears to me that the right to rent is an interest in 
immoveable property. Therefore an instrument; which creates 
the right to rent, is an instrument, which creates aright or 
interest in immoveable property; and inasmuch as the pay- 
ment of the rent is secured by clause 17, it appears to me that 
the transaetion which secures that payment must necessarily be 
a transaction which affects this interest}; namely, the rent, im* 
moveable property, I cannot see how I can read the words in 
the Act ^transaction affecting the immoveable property in 
any other way. 

Of the cases cited to me it appears that QunmathY^ Gheulm- 
h binding on me and is very similar to the present 
case the judgment of Sir Charles Sargent being very appli- 
cable. In my opinion therefore the document in question does 
require registration. 

The case will therefore continue to be opened so that Mr, 
Lowndes may know how the plaintiff* intends to put it and then 
frame the issues. 

Russell, J. j — I have taken time to consider the question as 
to whether clause 23 of the agreement in this case requires regis- 
tration, The material portion of that clause rims as follows s— 

^‘The lessee agrees to pay Rs, 33;333 as deposit for the due 
performance of the lease. This amount to remain with the 



lessor as security until tlie termination of the tenallC 3 ^^*^ The 

rest of the clause is immateriaL iBumE 

Bejowi 

Now it appears to me that my decision upon this point must SruTi 

follow that upon the question of the registration of the lease Syei> 

itself, I do not propose to go over the grounds of my judgment 
on that point but I should like to refer to the judgment of Sir 
Charles Sargent in the case of Gtimnath Shrinivas Dcsai v. 
Chen'basajypci^^^'^ where he says ; ^^The District Judge was wrong 
in holding that the term in the lease on which the plaintiff sued 
could he looked at although the lease itself required registration, 

That term cannot be separated from the lease itself, as the lease 
must necessarily he looked at to determine whether the defend- 
ant had incurred liability under it/^ It appears to me that 
looking at clause 23 of this agreement the lease must neces- 
sarily he looked at to determine what would he liabilities of 
the lessee under it, and therefore the judgment is binding on 
me and governs the present ease, 

Mr. Lowndes, however, raised another point with regard to 
this matter, and that is, he relied upon the judgment of Lord 
Justice James in Leggoit v, 'DarreU^'^ and this raises, as far as 
I am able to discover, a novel point because with the exception 
of this case which Mr. Lowndes referred to me I have been 
unable to find any authorit}’ or statement in any of the text books 
exaetl}^ in point, or which marks so clearly the distinction between 
an ag;reement for a deed or executory contract and the actual 
deed itself. [His Lordship quoted the judgment of Lord Justice 
James, at pages 309-310 in full.] Now it certainly did seem to 
me a soorewhat startling proposition that although the Court 
had held the actual lease itself to be inadmissible on the ground 
of registration it could go behind the lease and hold that the 
agreement for the lease wdiich wnis afterwards carried out b}’’ the 
deed might be admitted under the Eegistration Act. To do so 
would be to give an efiect to the agreement which James, L.J., 
says cannot be given, so it appears to me. His judgment as I 
read it prevents me from looking at or taking into consideration 
the agreement for the lease, because it was afterwards embodied , , ' 

in the lease itself, the governing document. If that cannot be 

(X) iisn) IS Bom. 715. (2) (1880) 15 Oh. D* 300, at p, 300, 
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;adiBifcfced in-evideiiee^ faiPtO' see. liow: tKc" docuiiieiit. ;whicli: itv 
governs and supersedes can be admitted* I have not beou able 
any, case in .India' on. tlie • point. ■ I may observe tliafc^ it is c 
only for the purpose of the ileglstration Act that tlie lease is 
not admissible, For all other purposes it is a deed ami exists os 
a deed between the parties. 

For these reasons^ in my opinion clause 23 of this agrccinont 
of lease does require registration and I must therefore hold 
that it is not admissible as I held the lease not to be certified to 
be a true. 

llusselb J.j dismissed the plaintiff's suit. Alter stating the 
facts and discussing the evidence his Lordship proceeded as 
follows ; — 

It now becomes for mo to consider the legal aspects of the 
ease as put before me by Counsel respectively for plaintiff and 
defendants 1 and 2 and it will be desirable to deal first with the 
legal aspects of the case as between the plaintiff and defendant L 

Mr. Lowndes^ argument is that by reason of defendant SinPs 
failing to carry out certain conditions the nature of wliiclq owing 
to the lease and agreement for lease not being registered, I 
cannot discover, the deposit was wdiolly forfeited to defendant 
L and therefore, the plaintiff who stands in the shoes of Munshi, 
cannot recover it. In support of his argument lie relied on the 
following cases : — 

IhvijnohU V. Brulge^'^\ Wallis w S?nitk^^^s CorfjQT v. Lomlm 
and Brighlon Railway GoS^\ Rowe But in lieijnolch 

V. Bridge^^^ it was expressly provided that if the defendant 
should make default in the amount, lie should pay to the plaintiff 
£2,030 as ascertained liquidated damages. So in Wallk \\ 
8mitJW\ the defendant was to pay £5,000 if Iio coinmittod a 
substantial breach of the contracts In Cooper v. London and 
Brighton Baihva^ CoS^^ the deposit on the season-ticket being 
bought was expressly to be forfeited on the broach of any of tlm 
conditions. In liowew the deposit was a giiaraiiteo for 

(1) (IS5G) G El. k ni. 538. ' C-'O {1870) 4 Ex, IX 8S. 

(2) (1882) 21 Cla J). m 44 ]?. 2o7. ' ' U) (1?'-Sb 27 Cli. JX 80. 
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the performance of a contract. In this last case BoweHj L. 
cites (p.' 97) Pdmer v, Tempk^^\ where at p. 520 it was said 
that in the absence of any bpeeifie provision, the question whether 
the deposit is forfeited depends on the intention of the parties to 
be collected from the' whole instrument. Now in the case before 
me I am not entitled to look at the whole instrument, so I cannot 
gather the intention of the parties from it. In my opinion 
how-ever the true principle to be applied to the present case 
according to English Law is to be found in Lord ElpJiimione v. 
3Ionkland Imi and Goal Gornpany^^ and Widhon v. Love^^h 

The headnotes in these two eases are as follows 

When a lease is not assignable without the landlord's assent, the fact that 
the landlord did not object to the assignees taking possession cannot, irrespective 
of all other circunistaces, be held snfficient^.to imply his recognition of 
the assignees,” 

Where a lease of a- farm contained a covenant by the lessees not to sell hay or 
straw oif the premises during the last twelve months of the term, but to con- 
sume the same upon the premises, and provided that an additional rent of 3/. 
per ton should, be payable by way of penalty for every ton of hay or straw so 
sold, and it appeared that there was a substantial diSerence between the manti* 
rial Value of hay and that of st.raw : — Eeld that the sum so made payable was a 
penalty and not liquidated damages,” 

The principles in Lord ElpUmlone v. MonMand Iron and Goal 
(Jom[ja%y^^\ have been applied in Clydebank Engineering and Ship* 
hdklittg Company v. Don Jose Ramos Yz-gmerdo F Castaneda^^^ 
and Diestal v. Stecenson^^K See also Pye v. British Aidomohile 
Comnmdal Syndicate^ Limited^^^'^ where it was held that to 
ascertain whether the sum payable for compensation is a penalty 
or liquidated damages, the Court must take all the circumstances 
into consideration to ascertain the intention of the parties. 

Suppose defendant 3 was suing defendant 1 for the return of 
the deposit, I should feel great difficulty in holding (as I would 
have to hold if M.r, Lowndes' argument is correct) that it would 
be a good defence for defendant 1 to say you have not performed 
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all tlio coBilitioiiB of tlio Icaso and tliorofore all the deposit) is 

forfeited and I. am entitled to retain the whole of it. 

Bub, in my opinion, the law is most clearly stated by Lord 
Maenag'hten in the case ot Soper v. : 

There was a contract for the sale of some real property. Iheru were 
the usual couditions of sale. There was a deposit paid, and tliere were 
the ordinary provisions as to the forfeiture of the deposit. An al.straot 
was delivered: the vendors' title was fnl'y disclosed; that titte v/as duly 

accepted and approved; the conveyance was prepared, and everything soemod 

ready for completion ; but when the time came for paying the price the balanoe 
of the purchase-money was not forthcoming. The pnrohaser had to abandon 
the contract ; the deposit was forfeited, and the matter was apparently closed. 
Everybody knows what a deposit is. The purchaser did not want legal adriee 
to toll him that. The deposit serves two purposes -if the purchase is^ carried 
out it goes against the purchase-money — but its primary purpose is this, it is 
a !"aainntee that the purchaser means business ; and if there is a ease in which 
a deposit is rightly aud properly forfeited it is, I think, when a man enters 
into a. contract to bay real property without taking the trouble to consider 
whether he can pay for it or not. 

No doubt under the Transfer of Property Act, a lease i.s a 
transfer of property, as is a sale, but 1 do not think it follow,? • 
from that, that the same principles apply to a deposit for the 
performance of the terms of a lease as to a deposit ior the 
purchase of property. It is well known that a lease contains 
covenants of very various importance. 

The purchaser says I “mean business,” that is to say, “ I 
am o-oirig to buy”— one single act— “ and I deposit so much to 
guarantee that one act;” The lessee means business and says 
“ I deposit so much as a guarantee that I will perform a number 
of acts of more or less importance. Ot conise, X am not at 
liberty in this case to look at the terms of the agreement of the 
lease.” A deposit on account of purchase-money is a well-known 
phrase but as far as I know, one has never heard of a deposit on 
account of a leasehold. I can quite understand a man saying « I 
deposit so much as a’guarantee that I will buy your property”’ 
bub I cannot understand him saying “1 deposit so much a.s a 
guarantee that I will carry out all the terms of the lease and if 
I don’t paint a wall or room my deposit is to be forfeited.” In 

(1) (1389) 14 App. Oas, 429 afc p. 435/. 
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the present msfcance^.for instance^ it would, rthink, be going too 
far to say that if defendant 3 had failed to paint a parti of the 
Annexe costing say Rs. 500, it could have been, intended that he 
should forfeit the deposit ainounting to Rs. 33/3 3S. Upon this 
point I confess I agree with M.iv Strangman^s argument when 
he relied upon section 74 of the Contract Act which, as Sir 
Frederick Pollock says, boldly cuts the most troublesome knot 
ill the Gonunoii law doctrine of damages, and looking at the 
terms of that section, it appears to me that it would be impossi® 
ble to hold that the deposit in the present case has wholly been 
forfeited, I read the section which is in a Code relating to 
contracts in India and which. Bank of England v. Vagliano 
io\lQ\ved in ^"ore7ldra Nidk Sircar v, Kamalhamii 
shows, I am bound to follow. 

Defendant has sought to prove a number of items, 
damage to furniture and crockery/ damage to good'-will, ser- 
vants^ wages paid by him on third defendauFs behalf, OsleFs bill 
of electrical fittings, but in the ' absence of a lease and agree- 
ment for lease, apart from any other consideration I fail to see 
how he can set up any liability of defendant S in respect of 
these sums. But no doubt in respect of the amounts due to the 
Port Trust for ground-rent and the Municipal taxes down to 
Dth January 1907 when defendant resumed possession of the 
premises, which are admitted by plaintift*, these amounts ought 
to be allowed to be deducted from the deposit which of course 
would leave a balance in favour of the plaintiff but for the 
circumstances I hereinafter set forth. 

This leads me, therefore, to defendant 2^s case, I have above 
fully set forth the reasons which have led me to the conclusions 
of fact upon it. 

Mr. St^angman^s main argument was upon the wording of the 
letter of lien, Exhibit No. 14< itself, namely, that the words at the 
end of Exhibit No. 14 — In the event of my failing to pay the said 
amount of such liundies on their respective due dates ’^—governed 
the whole document and that inasmuch as Jackeria had been paid 
off in October 1906, his agent Budha had nothing to transfer by 
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tboenclorseinent Exhibit 14Aj but to my mind tbe wordings of 
Exhibit No. 14 is perfectly clear and the words at the end of it 
which I ha^'G above quoted must be held to refer to the prior 
“words In consideration of your renewing loy hundies to the 
extent of Rs. 15,000 and not to the words a,t tlm Ijeginning of 
I hereby give you a lien on the amount of Rs. 18,666/^ 

Again it appears to me that to bold that Jackeria through his 
agent had nothing to transfer when the endorsement Exhibit No, 
14A was executed would be contrary to the effect of the vdiole 
transaction and upon this point the wording of 14A seems to 
me very material, particularly so if Biidha^s evidence is correct 
that it was sent to him typed by defendant 3. It does not say, 

I having been paid off the amount hereby transfer the wdrhin 
charge of lien, etc. jin consideration of such and such a sum paid to 
me but it says '' I have transferred the within charge or lien 
in consideration of rupees so muclii advanced by Baig to 
defendant 8^'^ and therefore, upon the wording at the date of the 
transfer of charge or lien, it must I think be taken to be the 
living charge or lien and not a dead one. And if my view of the 
transaction is correct, the effect of it was that Jackeria having 
a valid and effectual lien or charge upon the deposit, in consi- 
deration of Baig’s having paid to defendant 3 the amount that 
defendant 8 owed to Jackeria, Baig stood in the shoes of 
Jackeria and w^as entitled to the same rights as to the deposit 
as Jackeria himself was entitled to, and looking at the terms of 
Exhibit No. 19, Baig^s letter to defendant 1 of the 28th Septem- 
ber 1906, it must, in my opinion, be taken that defendant 1 ■was 
aw^are of and agreed to the proposed transfer. 

Therefore, in my opinion, the first paragraph of section 130 
of the Transfer of Property Act has been complied with. 

That section being in a Code, is the only law to be considered 
Smik of England v. V agliano Broiken^^K It is perfectly clear and 
intelligible. It sweeps away all the difiicult questions regarding 
privities between transferee dependent on notice being given to 
the debtor or to the person in whom the property was vested. 
The transfer, according to this section^ is complete and effectual 
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on the execution of the requisite instrument, and thereupon the 
transferee has vested in him als the rights of the transferor. The 
possibility of a second assignment to another assignee is thus 
excluded, for the assignee has nothing left to assign 
Transfer of Property Act by Shepherd and Brown, 6th edition, 
page 571. And notice to the debtor is not requisite to complete 
the transfer, as between the transferor, his creditors or executors 
on the one hand and the transferee on the other (ibkh, p. 572), 

Moreover, if the assignment to Baig was valid and effectual, 
the plaintiff^s assignment ^vas subject to the liabilities and 
equities to which defendani: 8 was subject in respect thei’eof 
on the Stli January 1907, Section 132 of Transfer of Property 
.Act..,,,,:''' 

Under the above circumstances, it is unnecessary to consider 
wdiat are the legal and wdiat the equitable rights as between the 
plaintiff and Baig. Nor is it necessary to decide the point raised 
by Mr. Strangman as to marshalling in favour of the plaintiff. 

I therefore hold, that upon the execution of Exhibit l*iA, there 
was a valid transfer of Jackeria^s claim to the deposit which 
became complete and effectual upon the execution of 14A, and 
thereupon all Jackeria’s rights and remedies vested in Baig, 

It is admitted by the plaintiff that if the transfer to Baig is a 
valid one, he can get nothing by this suit. 

The plaintiff appealed, 

Moherkon (with him Padshah and Tafafofwalla) for the appelh 
ant. ' 

We are entitled to recover under >section 65 of the Contract 
Act and section 81 of the Trust Act. 

Oor suit is not based on the lease but is simply to recover the 
monies deposited by Munshi with Sirdar Ali Khan the lease 
being only the occasion and the reason for making the deposit. 
This is clearly shown by the issues raised on our behalf (Nos, 15«» 
16). The fact that the lease was unregistered only deprived 
the plaintiff of the right to use it in evidence,. 

As to the admissibility of clause 17 of the lease which relates 
to the deposit it has' been -held that though a* document cailiot 
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become iBadiiiissible in evidence for want of registration# the 
contract liad"bcccine void# and that under section 65 of the Indian 
Contract Act tlse first respondent was bound to restore any 
advantage he had received under the contract or to make com- 
perisation for it to the third respondent. Under section 2# ch {ff) 
of the Act# an agreement is said to be void when it is not 
enforceable by law that is# when its terms being ascertained 
have no legal efiect at all. That cannot be predicated of an 
agreement which the law declares has no e,xistence because there 
is no evidence of its teiuns. The mere fact of one party having 
paid money to another, under a contract which he cannot enforce 
against the latter# because of its non-compliance with the 
provisions of the Statute of Frauds, will not entitle the party 
who has paid such money#, to recover, the same as on a failure 
of consideration ; for in such a case the contract is not void# 
but there is merely a deficiency in the evidence thereofd^^d 
Further# there is this to be said that not only the Ilegistratlon 
Act but also the Transfer of Property Act created a bar in the 
way of the appellaot^s suit as it was launched in the Court below. 
Section 107 of the latter Act provides that ir lease of immovable 
property from year to year# or for any term exceeding one year 
or reserving a yearly rent can be made only by a registered 
instrument/’ And the law is that if an Act of Parliament 
says that a contract shall be carried into effect in a given way# 
and such enactment is not by way of direction mere]}’*# then 
the additional words ^ that shall not be of any effect either in 
law or in equity ’ are superfiiious# because if the Act says that 
is the way all property shall be acquired# you must comply 
with those provisions, in order to acquire the property — the 
property is to bo given in that mode# and that mode only/^f^l 
Accordingly# it has been held by this Court on the construction 
of the first paragraph of sectio.E 54' .of blie Transfer of Property 
Act, which relates to sales. :'of immovable property and the ' 
language of which# so far as it is material for our present 
purpose# is similar to that of section 107# that there cannot be 

iiyClMv Smv, mi Ooiitmets, page ,581# (2) Pei* Wood V. C.Aa Ijher 2 )Gd: 

■ SfelidMitiOii (12tliEdifcioB, p.9S)#clti«g Bmih T'lmierf 

_ - SuKit V. Lee, 1) 8 Mt k 0# my ' . ■ b, Cli, 827, 830, , , 
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a sale except by a registered instmment in the ■ class; ^of 'cases^^^ 
liientioned ill the paragrapbJ^b 

It follows then that the appellant could not in support of his';,'' 
claim .rely on in his ; plaint and prove, any ,' 

eause of^rmdioii alleged tO' have arisen from it. 

But althoiigii that was sOj there was enough in the plaint and 
'also ill the written statement to show that^ though the lease had 
;no.t' 'been registeredj the parties to it had acted upon its, terms^ 
'whatever they were^ that a certain course of conduct' had been 
pursued by either^ wdiich in point of fact constituted the relation 
.of. landlord and tenant , between, them^ and that it was in pur- 
suance of that relaiion that the third respondent had paid certain 
moneys iroin time to time to the first respondent as a deposit 
to secure the performance by the former of the covenants and 
conditions in the lease. The law applicable to this state of 
facts' is siimmarized by the : Editors ; of . Smithes Leading,' Cases ' 
Yolume 10th Edition-^ (pp. 307 and 308), as follows on the 
authority of t!ie cases there cited, of v/hich the principal is 
Fiilhrooh w : — 

Although a plaintiff be prevented by the statute from 
availing himself oi his special contract, he may nevertheless be 
able to recover upon one of the money counts anything in the 
nature of a debt which has accrued to him by reason of his 
'acting ''upon ,, the .contract/^ 

From this point of view it would be open to the plaintiff to give 
the lease in evidence for the purpose of proving his right to recover 
the moneys lodged by the third respondent with tlie first respondent 
as a debt due from the latter. Such admission of the lease would 
not contravene the provisions of the Registration Act, because it 
would in that case bo put in evidence, not for the purpose of affect- 
ing any immovable property, but, to borrow the language of Black- 
burn, J., ill PtMfooh V. Lames, for a collat.eral^. purpose/^ L e., for 
the purpose of proving a money debt arising' froni' the conduct 

0) (3901) 2S 406 ; s:-:e a'si a Full Bsiisli of tlia Madras Higla Conrt to 
the same effect roving* of 28 Bom. 463 in (1904) 29 Mad, 33G. 
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of the parties^^h Kor would that view contravene the provisions 
of section 107 oi the Transfer oi‘ Property A.ct, All that that 
section enaets is that if parties enter into a trjinsaction by -way 
ot a lea.se of immovable property, it shall have no operation 
as a lease and shall not constitute the relation of landlord and 
tenant between the parties in certain cases unless the trans« 
action is embodied in a registered- instriiiiient> But the section 
does not say that if the parties' without any such instrament 
conduct themselves towards each other as if they were landlord 
and tenant and moneys pass from one to the other in pursuance 
,of that conduct upon the understanding that it would be repaid 
in a certain event, there shall be no right to recover that money. 
In such a case the right to recover arises not upon the lease, 
because according to law no lease exists, but upon an independent 
equity arising from the conduct of the parties and founded upon 
the law of estoppel in ..section 115 of the Indian Evidence. Act. ■ 
As was said in Gomisl v. Ahmgton^'^ s— If any person by actual 
expressions, or by a course of conduct, so conducts himself that 
another may reasonably infer the existence of an agreement or 
license, and acts upon such inference, 'whether the former intends 
that he should do so or not, the party using that language, or 
who has so conducted himself, cannot afterwards gainsay the 
reasonable inference to be drawn from his words or conduct/^ 

This view' of the case was not presented at the trial in the 
Court below, where both Judge and Goiiiisel thought that the 
appeiianPs case had an insuperable difEculty to meet on account 
of the non-registration of the lease and that there w’as the 
authority of no decided case in point which could be invoked 
in order to establish 'bis right to recover the moneys in dispute. 
Having regard to the law which we have stated at some length 
above, it w-ould became necessary to ailoNV the appellant to 
amend his plaint and. prove the case so stated unless the decree 
of the Court J}elow should be confirinei upon the ground that 
he Ims' iio right to recover the moneys in dispute from the first 

CU See aUio Tlmhare Miksingji r. Bamanji Dalai ^ (1903) 27 Bom, 515 

afc pp» 540 and 541, where Batty, J., has adopted tliis view of the law, reiviii<> 
upon tlie ease of. Lalla Qo^ee Chaml v. Saihh JJaJcul Hossehh ■ #> 

iism) 4 IL & E, 519.; 
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respondent because^ as held by Russell^ the second respond.ent, 
Ims a prior and superior right to them. ■ ' ' 

The second respondent claims the right to those moneys under ■ 
a transfer to him by one Jakeria of an assignment from the 
third respondent. The facts in that connection are that^ in 
consideration of Jakeria agreeing to renew hindis drawn 
by the third respondent in the event of non-payment 
thereof by the latter on their due dates^ the third respondent 
gave on the 23rd of July 1906 a lien or charge to Jakeria on 
the moneys that might be recoverable from the first respondent 
by the third respondent out of the amount of the deposit now in 
dispute (see Exhibit 14). Jakeria at the instance of the third 
respondent assigned that lien to the second respondent by means 
..of ^ an. endorsement (Exhibit 14 A) made on Exhibit 14. The 
endorsement bears no date^ but Russell J, Las found on the 
evidence that it was made on the 26th of October 1906, The 
correctness of that finding has not been challenged before us; 
indeed Mr. Robertson for the appellant candidly admitted that 
he could not question it. On these facts then it is quite clear 
that the second respondent has a prior and superior right to the 
moneys in dispute which are in the hands of the first respondent. 

But it is contended for the appellant that what the second 
respondent relies upon as the basis of his claim is not an 
assignment of the third respondents right to recover the monej^s 
from the first respondent but merely a lien or charge of those 
moneys^ subject to a contingency which never occurred. 

Nowj it is true that by Exhibit No. 14 the third respondent 
gave to Jakeria. what he calls a lien on the amount .of 'Rs. 18#66\' ' 
deposited by him to the first respondent- and that by Exhibit 
No. 14A Jakeria or rather his authorised agent^ Elias Buddha, 
purported to transfer that charge/^ or ^^ien to the second 
respondent. But the mere 'fact that the 'parties have ' described 
the transaction in each ease as a lien or charge cannot 
deprive it of its real nature, if in substance the transaction . was 
in the first instance an assignment by the third respondent to 
Jakeria of the right of the former to -recover his moneys in the 
' hands of the first respondent, and, inthe.second instance, a trails’* 
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fet of that assignment liy Jakeria to the second respondent. ' 'T,he' 
EogMsli cases' cited 'be-fore'-iis-as ■'making a ■distinction, betw,ee!ipat 
■,eharge 'and aii assignnient have do beariiig on the qiiestioii liereg;. 
.which .imivSt ,be decided solely with re-fereiice to the- intention,: 
■and conduct ' of .the parties disclosed in the evidence, and. the';, 
.provisions of the Transfer of Property Act# 'The transaetions; 
evideneed by E.xhibit. 14 and Exhibit 14A ' are .substantially 
transfers of ^lan action.able claim dealt with in Ghfipter VIII of 
that Act. . ■ Where a creditor pii^rports to create a lien or charge .on 
the debt due to liiin in favour of another person^, the words lien or 
charge have no meaning except as giving the latter a right to 
recove .the debt from the debtor. The transaction is in reality 
one whereby the owner of wdiat in English law is called a ekose 
in action transfers it to another. And that is wdiat the evidence 
ill this case establishes to have been the intention of the parties 
to Exhibits 14 and 14A. 

,• .But it was said that^ even 'assuming that Exhibit DP : was ■.■!» 
substance an assignmeB.t of the third respondeiiPs 'right, to';, 
recover the moneys in the hands of the first respondent its 
operation as such depended upon the former renewing the 
Iinndis of the latter to the extent of Pis. 15,000 and tliat only in 
the event of failure by the latter to pay the arnomit of such 
kundis on their respective due dates; that the hundu in question 
having been satisfied by the third respondent on their due 
dates^, tlie contingency, on the happening of ■which alone the 
assignment was to take efiect, having never occurred, the assign- 
ment had no operation. This argument assumes a state of things 
which is not supported bjr the evidence in the case. According 
to the third respondent, three fumdk (Exhibit T.) having become 
due in July 1906, ho requested Jakeria^s authorised agent Elias 
(also called Buddha) to renew them, because the third respondent 
was unable then to satisfy the Iimulic by payment in cash. Elias 
Buddha wanted some security besides the . endorsements on the 
hundic before he could agree to renew. And it “was on that 
account that the third respondent executed the document, 
Exhibit 14, with the result that Elias Buddha on its execution 
renewed’ the kmndic. vemion of the transaction finds 

substantial corroboration . irom. the evidence of the appellant 
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himself. lie says, that lie knew that a'^letter (that is ExhiHt.l,4)-v 
had been oiven lij* the third respondent . to Jakeria on the SSrcl, 
..of' J.iily '.ISOS I'.that he himself might have prepared the draft ■■ o£ ,, 
ifc;''a,.iid,tliat ^ date the kundis after he had got diis' 

letter of assigiiiiieirt , 

' It' oiily to notice' one fiirtlier argument of appellant^s 

Coiinsel. It is argued that when Jakeria was paid ofr_, his 
assignment came to an end and that there was no right existing 
in virtue of Exhibit 14 which he could transfer to the second 
respondent. There^ again; we must look into the evidence to see 
what really happened.. The moneys which went to satisfy the 
third respondent's liability to Jakeria came from the pockets of 
the second respondent. The second respondent supplied the 
third respondent with those monejos on the distinct understand- 
ing that he v/as to step into the shoes of Jakeria. Accordingly 
Jakeria through his agent Elias Buddha transferred his right 
under Exhibit 14 by Exhibit 14 A to the 'second respondent. 
These are the facts found by Russell, J., and the evidence^, which 
he has rightly believed, supports them. 

On the ground, therefore, that the second respondent’s assign- 
ment; being prior in point oi time to the appellant's, defeats the 
latter, wm must confirm the decree of Russell, J,, with costs. It 
•was not suggested in the Court below nor has it been suggested 
in appeal that, after satisfying the second respondent's claim, 
there would be a balance of the deposit left in the hands of the 
first respondent to wdiich the appellant would be entitled in 
virtue of his assignment. Before iis, as it had been before 
Russeli J., the appellantbs case was fought out on the footing 
tliirt if the second respondent's assignment was found to be 
prior in point of time to the appellant’s, the latter must fail in 

: .Af teivth. of this judgment Mr. Robertson urges 'With.^ 

reference to the last sentence that there would be a balance 
left, that on that ground his client had asked Russell J. for an 
order for an account to be taken and to marshal the securities 
in the hands of the second respondent. Nothing was said about 
this during the hearing of the appeal before us# In Russel! 
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J.^s jodgiBeiit ifc is distinctly, stated that it was' adiiiitted; before, 
him that if the second' respondent’s claim, was, prior, he , (the,, 
appcdlant) -would get nothing* ' The correctness of. that' state,-'' 
ment in the judgment was not at all assailed before us*. /And;,: 
the appellant^s deposition (page 82 of the paper book in appeal) 
confirms Russell J/s remark as to the admission* We cannot in 
this state of the pleadings allow the ca'se to be reopened^ because 
that would be encouraging parties to argue their cases piece- 
meal and shift their grounds of claim so as to prolong litigation* 
Respondents to have separate sets of costs. 

Decree confirmed^ 

Attorneys for appellant : Messrs* WaMa^ Qhanchj ^ Co. 

Attorneys for defendant : Messrs. Ca§iam ^ Yaiiya, 
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BAI MOOLBAI «?. CHUNILAL PITAMBER.^ 

Contempt of Court— Notice of motion for committal^Bervice of notice^ Per<- 

Banal service necessary’^ Service upon attorneys not sufficient — Appeal 

pending from order. 

Where an application is made for committal of a person to jail for disobedience 
of the Court's orderj it is necessary not only that the order should be served 
upon the defaulting party personally, but the notice to commit should also be 
similarly served upon him. Service upon the party’s attorneys is not sutEcient. 

When proceedings are taken for committal of a person for contempt of a 
Court’s order, the Court is not obliged to stay those proceedings merely because 
an appeal has been filed from such order. 

Gordon y* Gordon^) 

Notice of motion. 

The defendant’s attorneys were served with a notice of motion 
in the following terms 

Please take notice that on Monday nest the 22nd instant or so soon there- 
after as Counsel can be heard Counsel will move on behalf of the plaintiff before 

^O.O.J^MtKo.ai of 1909. 

a)ci9o^pa69, ,, , 
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i'lte ]Ioii*ble Mi\ Justice Eussoll on tlie grounds of tlie affidavit of BbivsIiatiMs?:: 
Dalsiikram copy wliereof is sent Kerewitli for.; an order committing your 
diciit to Jail for contempt of tbe Court lie having ■ failed to Imid over to E. P>"'; 
BetkiuipEsqiii'rs, tlie Eeceiv^^ appointed lierem, the property in liis possession' 
of tliQ estate of tlie late Ambaram Moticband in tbe plaint berein mentioned and' 
for sueli otber order as the Court may tbink proper to make and for costs. 
The atlidayit in. support of notico of motion h sent herewith.’* 

This notice was served upon the defendant's attorneys on 
'.March 20th. at 4 p, in. ' ' 

I, i). Savar for defendant ; - We submit that this notice can- 
not be heard because it has not been served upon the defendant 
personally. There are no Indian cases on the point, but the Court 
will follow the English practice which is laid down in Mander 
V. FakhO) ; see also Ee CnnningJiamP^ and Oswald on contempt 
;'(1892:'EditioB), pp. 106—110. 

We also submit that this notice cannot be heard because we 
have not had four clear days^ notice as provided for in the Eules 
and no leave has been obtained from the Court for service on 
short notice, 

for plaintiff :“«-The case of MandGr\^> FaUheO) 
by the defendant is in our favour. That case lays down distinc- 
tion between proceeding in attachment and in committal. At- 
tachment proceedings are taken when the person sought to be 
attached neglects to do what he has been ordered to do | and 
eommittai proceedings are taken against a person who has done 
what he has been ordered not to do. In the former case personal 
service is not necessary. There ^ is no such distinction made in 
the practice prevailing in India as obtains in England between 
these two kinds of proceedings. No authority has been quoted 
to contradict this by the other‘sidei. 

We submit (1) If English law or practice on the point has 
been adopted out here our motion can be heard as it would 
correspond to attachment proceedings at England. (2) If the 
English law or practice does not apply then our motion is equally 
good, for, the authority quoted above can show no reason for 
differentiating between the two proceedings, with regard to 
service of notice. 
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, As to point of sliorfc notice we have not as yet broiiglit on tlie 
notice of motion# Gounsel ■ foi*' 'tlie' defendants lias merely 
raised points by way of demurrer^ but we now 'ask for leave to 
liave this notice of motion set. down' for hearing tomorrow, 

[fiusSELL, J, I will deliver jiidgmeat, on .this question to- 
morrow and the defendant must be present in person.] 

RusselLj J. : —The plaint in this, suit was filed on the 18th 
January 1909 and the plaintifi is the daughter of one Ambaram 
Motichaiid, who leff 'property of a very considerable' value^ and 
the defendant is the executor of his will. He is described in the 
plaint as a law- tout ; but whether or not he is so I do not know,. 
The suit is for the construction of 'the will in various' particulars 
and also for an aceount#-','' 

On the 1st of March 1909^ Mr/Sethiia Wirs appointed Eeceiver, 
which I apprehend implies with it that it would be the duty of 
the executor to hand 'over all the property of the deceased in his 
hands to the Receiver ; and; also an order was made restraining 
the defendant from. dealing with .the' property of the decea>serL 
It appears from the. proceedings^., .w'hicli I have gone through, 
that the order for Receiver could not be served upon the defend- 
ant until the 19th of March 1909 and on the 20ili of March the 
following notice was written by the plaiatiffhs attorneys to the 
defendant's attorneys 

[His Lordship then read the notice as set out above and 
proceeded:-—] 

That notice is dated the 20th of March 1909 and it was served 
on the defendants attorneys only and not upon the defendant ; 
and on the 22nd March the notice came on for argument before 
' me, when Mr. Davar for the defendant raised two objections to 
this notice. The last objection I will deal until first as it is the 
less important one. This objection is that four clear days at least 
had not elapsed between the service of the notice of motion and 
the day named for showing cause as directed by Rule 377 " unless 
the Court or a Judge gives special leave to the contrary/* The 
way I read those words is that it is open to the Court or a 
Judge to give special leave to the contrary at any time. In any 
emergent matter where a notice of motion has been, given for 
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less than four clays^ the Court, if it thinks fit, can give special leave':; 
under the Rule after such notice has been given; and, therefore, 

I Jo not think I ought to hold this, objection of Mr. ,D'avar to. 
prevalL In mj opinion this is a case in which the Court will be 
fully justified in not adhering to the strictness of that rule* 

With regard to the other objection, however, it appears to me 
that different considerations must apply. A niiiuber of cases 
have been decided in the Bombay and Calcutta High Courts 
with reference to what the contempt of Court really is and with 
regard to its jurisdiction. Thus in one case, Martin v. Lawrenoe^^\ 
it has been held that the jurisdiction of the High Court to 
imprison for contempt is a jurisdiction which it has inherited 
from the old Supreme Court and was conferred upon that Court 
by the Charters of the Grown, which invested it with all the 
powers and authority of the then Court of King^s Bench and of 
the High Court of Chancery in Great Britain, and this jurisdic* 
tion has not been removed or affected by the Civil Procedure 
Code. To a similar effect is the case of Navivahoo v. Narotam* 
dag Canclas/'^^ and also the leading case of Stmndra Naili Banerjee 
The Chief Justice and Judges of the High ; and as 

mentioned in Mr. Mulla’s Civil Procedure Code (3rd Edition) 
the power to commit is amongst the inherent powers of the 
Court; a list of which is to be found at page 275 of that work, 

It was held by the Privy Council, in In re Bollard^^^ (which is 
referred to with approval in Kashinatli Vithal v. Baji GovhuW^)^ 
that in their Lordship s judgment, no person should be punished 
for contempt of Court, wdiich is a criminal offence, unless the 
specific offence charged against him be distinctly stated, and 
an opportunity of answering it given to him, and that in the 
present case their Lordships are not satisfied that a distinefc 
charge of the offence was stated, with an offer to hear the 
ansAver thereto, before sentence was passed,'*’ Therefore, it 
appears that the proceeding for contempt of Court is in the 
nature of a criminal offence ; and to the same effect, as I read 

0) (lS-79) 4 CaL 656* (3) (1S83) 10 Cal. 109. 
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it, IS the ease oi la rg Fa/la5Mas which is an Insolveney 
ease but the principle seems to be the same— where it was held 
(following parte Fan SanSaa^'^) that in all criminal cases it 
is necessary that there should be a charge, a finding and a 
conviction, as a foundation for the sentence and that as there 
was no charge, the order for imprisonment was wrongly made. 

?i'hile I am on this point, I may also refer to the case of Bal- 
teantrao v. EamcAandra,'?'> where the Court say : — “ It is admitted 
that the injunction of this Court was personally served on 
Eamohundra on the 2Sth April last.^’ I refer to that for show- 
ing that evidently the Court was of opinion that in that case 
personal service on Eamchandra w'as necessary. 

JIcH Mr. Lowndes for the plaintiff raised a very ingenious 
argument upon the case Mr, Davar referred to —the case of 
31aiuler v. FalcM^h Mr. Lowndes said that that case showed 
that in England there was a distinction between " attachment ” 
and “ committal." That, no doubt, was so before the Judicature 
Act, and m Callow v, Y it was held that attachment was 
the proper application in cases of omission and committal in 
cases of commission ; that is to say, if a person did that which 
he was not entitled to do he ought to be committed, and if he did 
not do Urat which he was ordered to do he ought to be attached. 
In India I find no distinction has ever been drawn between 
attachment” and “ committal and committal being to my 
mind a serious matter, seeing that committal is in the nature of a 
criminal proceeding, it is of the greatest possible importance that 
all applications to commit a person for contempt of this Court’s 
order should be served personally. 3Iancler v. FaleJce^^), it seems to 
me, is an authority to that effect and does not admit of the dis- 
tmciion upon the ground that Mr. Lowndes endeavoured to 
distinguish it and knowing what the practice is in this countrv 
It seems to me, it is impossible to lay too great a stress upon the' 
importance of the matters of this sort, because the power of 
committal is one of the most effectual powers— a power which 
t ie Court can exercise brevi manu and is the most powerful 

C2)(mt4nPl,ni!.,a.iir ® (1892) Unrop. Cn. Ca., .615, 

I J (1811) 1 llulUps 41d at p. 467. (4) [ 1891 ] 3 Ch 4 8 
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engme at its disposal, I can conceive no greater. danger 
i£ I were to hold that service of notice for committal of a person ^ 
to jail wa-^ suffieieot if it was served upon his attornej^s alone. 
Further, another danger one has to bear in mind in this country 
is, that it is inconceivable that this Court would sanction notices 
being served upon attorneys of persons in a language which 
would probably not be understood by the latter ; and I would 
be extremely sorry to commit a person for not obeying a notice 
of motion which was served upon his attorneys in a language 
which lie did not understand and comtat that it was ever 
explained to him. And I think I am justified in holding that 
wdiere an application is made it is necessary not only that the 
order should be served upon the defaulting party, but the notice 
to commit for disobedience thereof should also be served upon 
liiiB. That has been the practice ever since the days of Lord 
Eldon and before that time. 

It may, however, be said in the present case that the defend- 
ant ought to have protested at once and certainly it does not 
appear in his affidavit that he did protest \ but Mr. Davar did 
raise the preliminary protest at once and said that he protested 
against this notice on the ground that it had not been duly 
served. Upon this point it must be remembered that it has been 
held over and over again that appearance is not a waiver of the 
objection on the ground of irregularity in a case affecting the 
liberty of the subject^ and to the same effect will be found the 
rulings as to waiver in the Encyclopcedia of the Laws of England. 
A man appearing cannot be held to waive a question which 
relates to the validity or invalidity of an order. 

On being informed that the defendant had appealed from my 
original order appointing Mr. Sethna Receiver, I was consider- 
ably impressed with that fact and thought tha.t I ought not to make 
an order in this present matte? but should wait until the appeal 
had been decided j bat following the case of Gordon v. Oordon^^\ 
in my opinion the fact of this appeal pending does not oblige me 
to stay further proceedings in the present matter. In that case 
Vaughan Williams, L. says:™,; 


sss: 


THl IMWAH LAW REPORTS* [VOL, XXXIIL 




Bai ■ 
Moot.sai 
» 

CutmLkTj 


1%% 
Jme 21 


If an ordoi’ lias bean made in tlie exercise of tbe discretion of tbe Goiixt, 
tan.d some one wbo is oppressed, or thinks himself oppressed bj that order, 
appeals, saying that the Court has exercised its discretion vvTong'ly, that person, 
if lie is in contempt, cannot bo heard to say anything of the kind until he has 
purgCLl his contempt. Cfarstm v. GarstM'^) is an instance of that kind.’’ 

Then he goes on 

Bat when yon come to the case of a order which it is suggested may have 
been made without jurisdiction, if upon looking at the order one can see that 
that really is the gound of the appeal, it seems to me that such a case has always 
been treated as one in which the Court will entertain the objection to the order, 
though the person making the objection is in contempt.” 

That> tliereiore, draws the difference between an order made in 
the discretion of the Court and the ease Vvhere the objection is 
that it is made without jurisdiction.**^ 

w. L. 

^ Note : — A.i this stage Counsel iufonned the Court that an arrangement had . 
been arrived at between the parties. [Ed.] 

(1) (1865; 4 Sw. Tr. 73. 
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'Before the Ilonoitrdble Mr. Ghanda'Oarlar, J.ctlng Chief Justice^ and 
Mr. Jiistiec IJeaion, 

ISMxiLJI rUSUFALLI (oeioinal Dependant 1), Appellant, v. 
EAGHUNATH LACHIRAM MARWADI (original Plaintiff), 
.Respondent.'*^ ■ 

Sali AH (Bom, Act II of 189o), seciiO“>is 11 and — Salt fans — Lease 
mider a license f'oni Collector — Lessee not to sublet without Collector s 
fer mission-— Stthleaso the lessee without such permission— Deposit hj 

sublessee with lessee— Illegal contract— Siclt bp sublessee to recover 
deposit cannot lie. 

Y oUained from Government a lease of certain salt pans to manufacture salt 
under a license. One of the conditions of the lease was that the lessee should 
not sublet the Salt pans without tho written pennission of the CGllector. 

* Second Appeal No. 538 of 1907. 

(1) Sections 11 and 47 of tho Salt Act (Bom. Act 11 c£ I&OO) are as follows 
^ li* No salt shall be manufactured and no natural salt and, except under the 
provisions of section 14, no salt-earth shall be excavated or collected or removed, 
lelherwise than y the authority and subject to the terms and conditions o a licenie 
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Witlioiit any sticli parmission, however, Y sublet the pans to B whojasa 
seeiiriiy for the performance of the conditions of the sub-lease, deposited a stina 
of Rs. 1,000 with Y., The sub-lease was acted upon and on the' expiration-:' of; 
its t-3ria B l}roiight a suit for the reeovery of the deposit from the representa- 
tive of the latter denied E’s right to recover the deposit on the ground 
that it formed a consideration for an agreement which, having been forbidden 
by haw, was iliegai : 

Held, dismissing the suit, that the defendants plea should prevail. The 
i*eal object and the necessary effect of the sub-lease was to enable the plaintiff 
tu nuiTinfaeture salt witlioufc a license in the guise of a sub-lease although that 
was forbidden by law aiicl by the terms of the license. 

Second appeal from the decision of Gulabdas Laldas^ First 
Class Subordinate Judge of Thana, with appellate powers, con- 
firming the decree passed by J. H. Betigiri, Subordinate Judge 
of Basseiii, 

The plaintiff sued to recover Rs. 1,906 under the following 
eirciimstanees 

Yusufalli Tajbhoy, a resident of Bombay and father of 
defendant 1, obtained from Government, represented by the 
Collector of Salt Revenue for the Presidency of Bombay, a license 
for the manufacture of salt in four salt pans in the Thana 
District for a period of live years from the 1st October 1899. 
The license was taken in partnership with Lukmanji Sulemanji, 
defendant 2. Clause 9 of the license was as follo-ws : ■— 


to he granted by tic OoHectov in this behalf : Provided that no such license shall be 
iiocessafy for any process of manufacture of salt on which duty has been paid, 

47. Whoever, in contra veiitioii of this Act, or of any rule or order made uudei 
this Act> or of any license or permit obtained under this Act-*- 

i» manufactures, removes or transports salt ; or 

(5) excavates, collects or removes natural salt, or salt-earth | 

and whoever; 

(c*) except in the exercise of some power or the discharge of some duty 
conferred or imposed upon him under this Act or any other enactment at the time 
ill force, receives or, without lawful excuse, retains contraband salt knowing or 
liavicg reason to believe the same to be contraband salt; 
shall for every such offence be punished with fine which may extend to live hundred 
rupees, or with imprisonment for a term %rhich.may Ixtend to six months, o 
with both* 


1909. 


ISMAIiTi: 

YnsuFALiir 

Eia-HtTi?ATH, 


ms 


THE' lEBUH LAW REPORTS, [TOL. XXXIIL 


im 


JSMAXa 

YuStSAIXI 

Pn 

IIAOHIIFAXH 

LlClIIBAir, 


0* I sliall not sublet tbe Agars or salt beds ’tritlioiit permission from tbe 
Melievban Collector Salieb of Salt Bevenne for tlie Presidency of Bombay ; on 
breacli of this condition^ the lease should be cancelled and Agars slionid be 
taken over in tlieir possession bj the GoTernment. 

Afterwards Yusufalli Tajblioy sublet two out of the four salt 
pans^ without the permission of the Collector^ to the plaintitF 
Eaghuaath Lachiram under an agreement dated the 10th 
September 19d0> One of the conditions of the sub-lease was 
that the sub-lessee should keep a sum of Es. l^OCO in deposit 
with the lessor. 

Yusufalli died in October 1900; and his son defendant 1 got a 
fresh license from the Collector on the 18th January 1902. The 
term of the fresh license was three years commencing from the 
1st October 1901 to the 80th September 1904. After the grant 
of the fresh license to defendant 1 the plaintiff obtained a fresh 
sub-lease from him on payment of Es. 1J309 as deposit under 
the terms of the agreement dated the 10th September 1900« 
Defendant 1 passed a receipt to the plaintiff for the amount. 
After the expiration of the term of the license the defendants 
having refused to restore the amount of the deposit to the 
plaintiff, he^ on the 20th October 1904; brought the present suit 
for the recovery of the amount, namely Rs. 1,000, together with 
interest, Rs. 96^ alleging that it was obtained from him through 
coercion and praying in the alternative that if the refund of the 
amount could not be ordered for any reason, he should be 
awarded damages of Rs. 1,000 on account of the defendants 
having infringed the terms of the agreement, dated the 10th 
September 1900. 

Defendant 1 urged inier alia that the Court had no jurisdic- 
tion to try the suit, that the sub-lease to the plaintiff dated the 
10th September 1900, was forbidden by the terras of the licenso 
granted to his father by the Collector, that the same was there* 
fore illegal and plaintiff could not claim any relief under it, that 
the plaintiff voluntarily and for his benefit took a fresh subdease 
and paid Rs. 1,000 by way of compromise, that there was no 
coercion practised as alleged in the plaint and that the claim was 
time-barred as the defendant's father died on the 11th October 
1800 and as the license granted to the deceased by the Collector 
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and tlie sub-leasa to fcbe plaiotiff, terminated on that day, while 
the suit was filed on the 20th October 1904 . 

Defenclaiife 2 contended, in addition to the defences raised by 
defeiidimt 1, that he was not a partner of defendant Ts father 
and that lie hail notliiiig to do with, the plaintiffs sub-lease and 
the deposit of Rs* 1,000. 

The Subordinate Judge found that the Court had jurisdiction 
to entertain the suit, that the plaintiff^s sub-lease of the lOth 
September 1900 was contrary to the terms of Yusufallfs license, 
that the plaintiff paid Es. 1,000 to defendant 1 on the 2‘3rd 
September 1003 through coercion^ that the suit was not time- 
barred and that defendant 2 was partner with the deceased 
father of defendant 1. He, therefore, awarded the claim as 
against both the defendants on the following among other 
grounds:— 

Oil tlie strength of sections 12 and 47 of the Bombay Salt Act (II of 1890), 
it was conteinlecl before me that the sub- lease in Exhibit 43 was wholly illegal, 
inasinneli as under it, plaintiff was given the right to manufacture, remove, 
etc., salt, which were acts which a licensee alone could do and ■which, if done, by 
a stranger would entail on him the penalties in section 47 above. I cannot 
accede to this agreement as It is not a fair one and as it does not state the whole 
truth. Eor a man may do all or any of the acts penalised in section 47 above 
and wltho'iit incurring the penalties, so long as he does so under the shelter of 
some license and under its protecting wings. The case would eeidainly Iiave been 
otherwise if the licensee and he alone bodily were permitted under the license 
to do the things mentioned in section 12 above. But facts and every day 
experience are otlierwise and point clearly to the contrary. Clause 19 itself of 
the leases in Exhibits 51 and 71 clearly lays down that other persons purport- 
ing to act on behalf of the licensee would be allowed to make vahivat in the salt 
beds and their acts would bo treated as the acts of the licensee himself by the 
authorities of the Customs and Salt Department. It follows therefore that the 
said authorities would not recognize persons who claimed rights independent of 
the licensee or adversely to him or who v^ere objectionable on any other grounds. 
In this ver}' case it is admitted by defendants that plaintiff acting on behalf of 
defendant 1 and his father has successfully carried out the terms of the four 
years’ agreement in Exhibit 42 and without in any way coming into conllict 
with the authorities of the Sait Department. Eurther clause 16 in Exhibits 51 
and 7i expressly authorizes the executants in them to appoint their agents with 
: powers-of-attorney, with a view to facilitate the sale and removal of salt, in 
cases where the licensee hirfl.sel£ is unable to be personally present. As regards 
the law applicable to th® case I follow R. 24 Bom. 622. It is not shown 
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iliat tlie Sali Act of 1S90 forbids subletting or that it attaebes any penalty to 
sneb transaction. Seetion 13 of tbe said Act gives power, no doubt, to tbe 
Commissioner, subject to tbe directions of Goyemment, to impose certain coiidi- 
tions in tbe license to be issued. Under one of tbe conditions so imposed in 
Exhibits 51 and 71, tbe executants in them were only liable to forfeit their 
leases for subletting them, in case tbe authorities thought fit to do so for* 
administrative purposes. Tbe Salt Act (1890), I need hardly say, is passed for 
the benefit of the revenue, as is tbe Act imposing tolls considered in the decision 
above quoted. A reference to sections 7 and 10 of tbe Tolls Act will bring 
into relief tbe analogy this case bears to tbe one quoted. I, therefore, find that 
tbe contract in Exhibit 42 is not illegal and that the present suit is maintainable. 

On appeal by defendant 1 the decree was confirmed. With 
respect to clause 9 of the license the Judge in appeal made the 
following observations : — 

Tbe contract to sublet was certainly prohibited by tbe terms of tbe license 
or lease in favour of Yusuf ally Exhibit 71, clause 9, and again by similar 
paragraph in Exhibit 51 which was executed in 1902 by defendant in renewal 
of bis deceased father’s agreement. The prohibition, however, is not absolute 
and inaj^ be removed by the Collector of Salt Eevonue for Bombay. Tbe only 
penalty imposed was that if any pans were sublet to a third person without 
the Collector’s permission the license was liable to bo recalled and the lands to 
be resumed. Though tbe plaintijf manufactured and sold the salt in tbe two 
saltpans of Bhati and Jima for four years withont tbe contract under Exhibit 42 
having beau sanctioned by tbe Collector no objection was raised by the 
authorities concerned. 

I am not convinced that tbe combined effect of sections 11, 12 and 47 of 
Bombay Act II of 1890 is to render the contract contained in Exhibit 42 illegal, 
the prohibition against subletting and alienations in other ways contained in 
clausG 5 of tbe panvanas 90 to 93 without the Collector’s permission appears to 
bo re-affirmation of the term in clause 9 of Exhibits 71 and 51 and does not 
appear to render the contract to sublet illegal or criminally punishable, and 
this case is rightly held by tbe louder Court as falling within the rule 
enunciated in the decision on page 622, 1. L. E. 24 Bom, 

Defendant 1 preferred a second appeal. 

M. C. Goyaji with ff. A. Danclelaf for the appellant (defend- 
ant 1) : —We submit' that the view taken by the lower Courts as 
regards the sub-lease is not correct. The plaintiff undertook to 
, manufacture salt under the subJease on his own account. He 
' /Was^ to pay os the 'sum of Es, 14^000 and odd per year and to 
manufacture salt ,at' his own expense. He admitted in his, 
'deposition that he was, 'the owner, of profit. or loss. ^Thus the 
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pIniEtfiff^s act of nianufaeturirig or selling salt witlionfc a license 
from tlie Collector was contrary to section 11 of the Sait Act* 
The object of both the parties in granting and accepting the sub- 
lease was to enable the plaintiff to manufacture and sell salt in 
contravention of the Salt Act. Such manufacture or sale is 
made punishable by section 47 of the Act. 

The object of the sub-lease was illegal under section 23 of the 
Contract Act as being forbidden by the Salt Act* It w^as of 
such a nature that it defeated the provisions of the Salt Act. 
There is no case decided under the Salt Act, but we rely on the 
principle of the rulings in Eommji Motabhai v* PeBianji 

Eaghimtk Lahmvi v. Nathu Hirji and Gopalrao 

F. jB. PraMmi for the respondent (plaintiff) ; — We contend 
that our sub-lease was not in contravention of the original lease 
within the terms of section 47 of the Salt Act. We got autho- 
inty to manage two salt pans under the original lease and all our 
acts ^vere protected by that lease. Besides such a sub-lease is 
recognised by the Salt Departmeut itself as observed by ihe 
lower Court. The rulings quoted have no bearing on the present 
ease as they were cases under the Abkari and Opium Acts. The 
Salt Act is an Act for fiscal purposes and there is no personal 
element involved in granting a license under that Act as in the 
other two. The present case is governed by the principle laid 
dowui ill Oawri Bhanhar v, Mnmtaz Mi and Bliikcmbhai v, 

IliralaPK The latter case is stronger on facts than the 
present* The condition against subletting is for the benefit of 
Government^ but the licensee is bound by the sub-lease. The 
subletting can at the most be treated as a breach of the con- 
dition attached to the license. Whenever the Legislature want 
to penalize such a. breach or condition^ they explicitly so. 

Compare the wording of section 45, clause (c), of the Abkari 
Act (Y of 1878). A similar provision is not made in the Salt 
Act which merely prescribes the penalty of the forfeiture of the 
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license. Government did not forfeit tbe defendant's license 
though they were aware of the management by us. 

Granting that no one but the original licensee or his manager 
can manage the salt pans under the Salt Actj, then we say that 
our management was on behalf of the original licensee because 
oiir agreement with the origina,! licensee, Exhibit 42, contains a 
clause that we were to hold a power-of-attorney from him and 
that shows that we were to be his mJdvaMars under the Act, 

Ghahdayarkae, Ag. C, J, The facts in this second appeal 
are shortly these: — One Yusufalli, father of the appellant, 
obtained from Government a lease of certain salt pans under a 
certain license, one condition of which was that the lessee shall 
not sublet the salt pans without the written permission of the 
Collector, Without any such permission, however, Yusufalli 
sublet to the respondent, who, as security for the performance 
Oi the conditions binding on him under the sub-lease, deposited 
a sum of Us, 1,000 with Yusufalli. The respondent accordingly 
'entered on possession of the saltpans under his siibdease.' 
Sometime after that, Yusufalli having died, the appellant, his 
son, obtained a fresh lease with a fresh license from Government 
and the respondent obtained a sub-lease from the appellant on 
the same terms as those contained in the sub-lease obtained 
from Yusufalli, For this sub-lease the appellant had obtained 
no permission from the Collector as required by the license. 
The respondent deposited a sum of Rs. 1,000 with the appellant 
to secure the performance by him of the conditions of the 
now sub-lease ; the sub-lease was acted upon ; its term expired ; 
and the respondent paid all that was due under it to the 
appellant. The suit out of which the second appeal arises has 
been brought by the respondent to recover the deposit of 
lis. 1,000, because the appellant denied the respondent's right to 
that amount on the ground that the amount in question formed 
a consideration for an agreement, which, having been forbidden 
bylaw, was illegal. 'This was the defence to the action raised 
in both the Courts below and it has failed there. 

The ground on which both those Courts have proceeded in over- 
ruling the plea of illegality is that the contract to sublet is not 
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absolutely prohibited by the license granted by the Goliector'.to 
the '.appellant. ...But that view of, the dealing between the p.arties , 
: ignores '.the real nature and olyect of the 'deposit to,, recover 
which the present suit was brought.. 

Under section 11 of .the Salt Act (Bomba}’ Act II of ,1890) the 
niamifacture of salt without a license is prohibited subject to a 
proviso, which is not material to our purpose here. Section 47 
of the Act makes such manufacture an offence and renders any 
person committing it liable to punishment. 

The real object and necessary effect of the agreement between 
the appellant and the respondent was to enable the latter to 
manufacture salt without a license in the guise of a sub-lease^ 
although that Avas forbidden by law and by the terms of the 
license. 

These facts support the application to this case of the principle 
of laAA' enunciated by this Court in Hormasji Moiahhai v. 
Fedanji and Maglmnafli Zalman v. NatJra Ilirji 

But a point is raised for tlie first time in the second appeal by 
the learned pleader for the respondent. He states that his client 
manufactured salt not only under a sub-lease but also as manager 
under a power-of attorney from the appellant. This case Avas 
not made in the Court beloAv; and there is no evidence in 
support of it. Ea^gii if there had been, it is difficult to see Iioav 
the powcr-of attorney could have helped the respondent's case 
as concessionis it existed side by side with the sublease. The 
illegal object of the transaction being clear upon the facts, the 
power-ofattorney could only have proved that by means of it 
the parties intended to disguise the real object of the agreement 
and defraud the Government.:, ■ 

The decree must be reversed and the claim rejected# Each 
party to bear his oavu costs throughout# 

HExITON, J. :“I .agree that ■ the- decree must be reversed' and 
the claim rejected. "vr 
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It was as:=inmed by tlie lower Courb that tlie agreement was 
an agreement to sublet certain salt-pans^ which was prohibited 
by the license which Yusufalli obtained, and we must take it that 
that is so. In the lower Court it wms contended otherwise, but 
BOW it has been sought to establish that the plaintiS acted on 
behalf of defendant No. 1 and not on his own account, That^ 
however, is a question of fact. It was not made good in the 
lower Court and we cannot go into it here. The question, there- 
fore, is whether the object of the agreement is forbidden by law 
wdthin the meaning of section 25 of the Contract Act, It seems 
to me that it is, for the object was to enable the plaintiff to 
manufacture salt without a license^ and the law says that no salt 
shall be manufactured otherwise than by the authority of a 
license granted by the Collector, 

DecYie ret^emd. 


APPELLATE CIVIL, 


Before M)\ Justice Batchelor and Mr. Justice Beaman* 

KISAKDAS EUPGHAKD AN.D ANorsEE (oexginal Dbeexdakts), 
ArPii.LA3rTs, EACHAPPA YITHOBA SHILWANT and otkeis 

(OKI&INAL PlaINTIFES), KeSPONDENTS,'^ 


Civil Procedure Code (Act V of 1908)^ 0. FJ, I/*''- 

^Befenee of the bar of Umitailon-^Pract ice as to amendment of plaint^ 

" liie plaintiffs alleging that in pursuance of a partnership agreement thcq^^ 
delivered, Bs. 4,001 worth of cloth to clefendanls, sued for an order for the 
dissolution of the partnership and accounts. The Hubordinate Judge found 
that the plaintiffs did deliver PtS. 4,001 worth of cloth to the defendants as 
alleged ; but he came to the conclusion that no paitnership was created and held 
that the suit as framed would not lie. The plaintiifEi appealed mainly on the 
ground that the partnership had been created and that the suit was in order. 
When the appeal came on for hearing this plea was abandoned; the plaintiffs 
admitted that the facts stated in , their plaint did not constitute a partnership 
and pmjed for leave to amend hy adding a prayer for the recovery of the 
' Es« liOOU At this date the claim for the money was bailed by limitation* 
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The lower appelhito Couit being of opinion that the plaintifl*^ had from the Brsfc 
intended to sue only for the recovery of their money, but had been misled by 
their Pkader, allowed the amendment to be made and ultimately allowed the 
lilaiiitifts' claim. The defendants in appeal to the High Court contended that 
the amendnieiit was wrongly allowed, 

Mehh that the amendment was rightly allowed. The defence of limitation 
a defence to which the defendants were never fairly entitled, and the 
allowance of the amendment only withdrew from them an advantage which 
the}? ought never to have received. 

Pef BlTCHELOEi J. Under the Civil Procedare Code, 1908, O.YI, r, 17, 
all amendments ought to be allowed, at any stage of the proceedings, which, 
satisfy the two conditions (a) of not working injustice to the other side, and 
(h) of being necessary for the purpose of determining the real questions in 
.contro%’ersy between the ])arties. 

Amendments should be refused only where the other party cannot be placed iu 
the same position as if the pleading had been originally correct, but the amend- 
ment w’OuM cause him rai injury which could not be compensated' in costs. 
It is merely a particular ease of this general rule that where a plaintiif seeks 
to amend by setting up a fresh claim in respect of a cause of action w-hich 
since the institution of the suit had become baiTed by limitation, the amendment 
must be refused : to allow it w'ould be to cause the- defendant an injury which 
could not be compensated in costs by dejmiving him of a good defence to the 
claim. The ultimate test therefore still remains the same : can the amendment be 
allowed without injustice to the other side, or can it not f 

Second appeal from the decision of Vaman M. Bodas, First 
Class Subordinate Judge, A, P., at Sholapur, reversing the decree 
passed by Naginlal Venilal Desai, Subordinate Judge at Karinala* 

Eaeliappa and another sued for dissolution of partnership 
and accounts. 

On the SOth April 1897, the plaintiffs agreed with the defend* 
ants to vstart a partnership named '‘Yeshwant Kisandas^^ from 
the 26th October 1897. The agreement provided that the 
defendants were to be solely responsible for the firm and tile 
plaintiffs had to supply a capital of Es. 4,001 to defendants and 
to receive Es. S51 a year in lieu of interest and profits. This 
arrangement was to last for five years, that is, till the 1st of 
November 1902. The defendants had then to return Es. 3,001 in 
cloth and cash, and the remaining Es. 1,001 were to be returned 
OB the 8th November l90h 
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The defendants having failed to carry ont their obligations 
under the above agreement, the plaintiffs filed this suit 
for dissolution and accounts of the partnership on the 2StIi 
March 1905* 

The defendants in their written statement denied the agree* 
merit and contended that even if the agreement had been 
executed, plaintiffs were only to get under its terms a fixed sum 
and hence there was no need to ask for dissolution and accounts* 
The Subordinate Judge found that there ivas an agreement 
between the parties to start business in the name of Yeshwant 
KishandaSj but the agreement , did not amount to partnership 
in the legal sense of the term. He also found that plaintiffs had 
delivered Es* 4,001 worth of cloth to defendants as agreed. 
The plaintiffs^ suit was therefore dismissed. 

The plaintiffs appealed contending that ’’partnership was 
established and that he was entitled to maintain his suit. 

When, however, the appeal came on for hearing, the appel- 
lants^ pleader admitted that the facts stated in the plaint did 
not constitute a partnership betw^een the parties, and said 
that the only relief w’^hich the plaintiffs were legally entitled to 
obtain was a decree for Rs. 4,001 advanced by them wdth 
interest. He applied to amend the plaint accordingly. 

The learned Judge of the appeal Court allowed the amendment 
on the 7th October 1907, on the following grounds ; — 

The proposed amendment does not necessitate a change in the iiatnre of 
tlie suit? or addition of anything to facts stated in the plaint as constitiit'iBg 
the cause of action, but the mere addition of an alternative relief only. This 
relief, there seems no donht, could very well have been claimed in the plaint 
as originally framed. The application and affidavit make it clear that jdain tiffs 
wished to sue for their money only, and had no desire to evade payment of 
proper stamp duty, hub that they were induced to sue for the dissolution of a 
supposed partnership and accounts by the ill-advice of their Yalfils. I therefore 
decide to allow the plaint to be amended in the manner proposed more especially 
as limitation is likely to come in the plaintiffs* way if they now bring a fresh 
suit on the cause of action stated by them in the plaint.” 

The appeal was then heard on its merits : and the decree 
passed by the lower Court was revised and the plaintiffs claim 
■ ' as amended was allowed. 
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The defendants appealed to the High Conrfc. ■ 

IJ. C. Co^aji (with J. i?, Gkarpare) for the appellant We 
siibiiiit the lower appellate Court ought , not to have allowed 
the aiiienclment, because it would deprive us of. our right to 
plead limitation as a bar to the plaintiffs^ suit as now changed. 
Bee w ; MaUiJmpma Tnllayya^^ I Alagappa 

ClieUi \\ TelUan Chetti^^'^ and Dmmdar Maclhowji v, Pmrmamn^ 
d(i$ Jeewamlm^‘^h 

There was no lond fide mistake in the form of the suit in which 
it was originally brought* But it was so brought, first to avoid 
payment of full Court-fees and, secondly, to* avoid the bar 
of limitation, for the cause of action accrued on the 26th 
October 1S97. 

The objection as to the form of the suit was first taken in our 
written statement. Still the 'plaintiff elected to carry on the 
suit as originally framed in the first Court and it was at a very 
late stage in the lower appellate Court that ho applied for 
amendment. The amendment should, therefore, have been 
refused ] see Naraga^ia v. Skanlcunni^^h 

Further the amendment should not have been allowed, because 
(1) it changes the character of the suit : see Mallilcarjma v. 

and IFeldon v, Neal ^^'^ ; and (2) it changes jurisdiction : 
see Bed Shri Majirajba v. Maganlal Bhaielianhar^^'^ \ Hari Sadashiv 
\\ SJmih Ajmndkd'^'^ I at any event, we should have been allowed 
to adduce fresh evidence : see Ilari Sadas/m v, S/iai& Ajmudhd’^K 

Setalvad (with ff. K, 'Dandehar) for the respondents :~It is 
discretionary with the Court to allow an amendment of the 
plaint : that discretion is limited by the rule that the amendment 
should not convert a suit of one character into a suit of another 
ani inconsistent character ; see section 53 of the Civil Procedure 
Code (Act XIV of 1882), and Balkrishha v. Gangalai^^K 

(1) (1S37) 10 Q. B. I). 391. (5) (1891) 15 Mad. 255 at pp. 257, 258. 

(2) (1802) 16 Mad. 319. (6) (1894-) 19 Bom. 303. 

m ( 'SOiO 18 Mail. 33 atpp. S7, 38. (7) (3886) 11 Bom. 235. 

(-1) {im) 7 Bom. 155 at p, 160, (8) (1896) P. GX7. 
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Upon faetS;, the amendment was properly allowed in this case* 
The plaint as originally framed dearly set forth the agreement 
and based the cause of action upon it. The purpose of the suit 
was the enforcement of the terms of the agreement. And this 
purpose has been quite kept iu view by the amendment which 
involves no change of venue. 

EatcheloK; Jtt — On 2Sth March 1905 the suit out of which 
this appeal arises’ was instituted, the plaintiffs claiming an order 
for the dissolution of an* alleged partnership and accounts. It was 
stated in the plaint that^in pursuance of , the partnership agree- 
ment, the plaintiffs had brought in Rs. 4,001, as capital ■which 
was repajnible, as to Rs. 3,001, on 1st November 1902,, and as to' 
the remaining Rs. 1,000, on 8th November 1904* 

The substantial defences were that the alleged partnership was 
never agreed to or undertaken, and that the plaintiffs never 
contributed Rs. 4^001 or any other sum as capital 

The Court of first instance raised several issues, and dismissed 
the suit on the grounds that no partnership was created and that 
the suit ss framed v/ould not lie. The learned Subordinate Judge 
found as a fact that the plaintiffs did deliver to the defendants 
Rs. 4,001 worth of cloth I but/l he says, '^that is no reason 
■why plaintiff should get relief in this suit. He made an experi- 
ment about his being a partner probably to avoid the payment 
of larger Court-fees, as is suggested by the defendant in his 
%vritten statement; he has failed to prove his case as brought, 
and did not ask to amend it, and I have no alternative but to 
dismiss it with all costs/^ From this determination the plaintiffs 
appealed, grounding their appeal on the contention that the 
partnership had been created and that the suit was in order. But 
this contention was abandoned w^hen the appeal came on for 
hearing, and the plaintiffs, then represented by a new pleader, 
admitted that the facts stated in their plaint did not constitute 
a partnership, and prayed for leave to amend by adding a prayer 
„ for the recovery 'of the Rs. 4,001, The learned Subordinate Judge 
of the lower appellate Court, being of opinion that the plaintiffs 
had from the first intended to sue only for the recovery of their 
money, but had been misled by their pleader, allowed the amend** 
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mmt to be male aacl nUimately decreed the, plaiatiffs'ekiEifor'i^^^^^ 
Rs, 4^001 ji'acl a portion of the interest,- His'JucIgment allowing 
the afiieiicliiieiit- is dated 7th October 1907 and at this date the 
daiiii for the E.s. 4,001^ or at least for- thO' 'greater part .of, it^, was,. 
l)arred hy the law of iimit-ation. 

From tills decision the defendants have preferred the present 
appeab and the only question involved is whether the lower Court’s 
ordtir allowing the amendment of the 'plaint should be disturbed. 
For the appellants it is urged that the amendment should have 
l-ceii refused because the efleet of allowing it was to deprive the 
defendants of their defence of limitation, the debt, as I have said, 
liGing barred at the date of the amendment. But in order to 
pronciiiieo upon the validity of this eontention, it is, I think, 
neeessaiy to esamiiio a little more closely the particular facts of 
tins case in the light of the accepted principles which govern the 
admissibility of ameiidnieiits. 

As to the principles I think there is no room for doubt i they 
.are eontaiiied in O., VI, 'f. 17 of the. 'Code,' which is siibstantiallj?' 

. ide.iitical with 0. XXVIII, r, l of 'the EBglish;Rules of the Supreme 
C/OUrt, From the imperative character of the last sentence of the 
rule it seeuis to me clear that, at any stage of the proceedings, 
all amendirfents ought to be allowed which satisfy the two 
conditions (a) of not working injustice to the other side, and 
(b) of being necessary for the purpose of determining the real 
questions in controversy between the parties. Upon the record 
l>eforo us there can be no doubt that this second condition is 
satistled here, nor was this point challenged for the appellants. 
It I'eniains to consider whether the allowance of the amendment 
worked injustice to the defendants. Upon this question IFeldon 
w was cited for the' appellants, 'Referehea^ .may ' ■ also 
made to TUrJesle?/ v. ; Clarapede Co. v. Comm-ereial 

Ihiimi ABsociaUou'^^ i and Steward v. MelropoUtan Tramways 
; but I refrain from citing further authorities^ as^ in my 
opinion^ they all laydown precisely the same doctrine, ’'That 
doctrine^ as I understand it^ is that amendments, .should be refused 

(1) (1387) 10 Q. B, I). m. , , m ,(1883) 32 W.,E. 263. 

(2) (1S78) 10 Cl), B, 303 at f, 396, ■ , (4) (1880) 16 Q, B, B. Wi U A, p. 000, 
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only where the other party cannot be placed ia the naaie po-^ition 
as if the pleading had been originally correct^ but the amentiment 
would cause him an injury which could not be compensated in 
costs.. It is merely a particular case of this general rule that 
where a plaintiff seeks lo amend by setting up a fresh claim in 
respect of a cause of action which since the institution of the suit 
had become barred by limitation, the ainendment must be refused ; 
to allow it would be to cause the defendant an injury which 
could not be compensated in costs by depriving him ot a. good 
defence to the claim. The ultimate test therefore still remains 
the same s can the amendment be allowed without injustice to 
the other side, or can it not ? And this becomes clearer if the 
cases arc examined. For the reason already given I shall notice 
only two. In IFeldoti v. the original action was simply 

for slander, and the plaintiff was non-suited. Later she sought to 
amend her claim by setting up, in addition to the claim for 
slander, fresh claims in respect of assault, false imprisonment and 
other causes of action, which at the time of such amendment 
wmre barred by limitation though not barred at the date of the 
writ. Here, then, the ainendment sought to set up fresh claims, 
claims which had never been heard of until they had become 
barred ; yet even in so strong a case as this Lord Esher M, R. in 
refusing leave to amend, intimated that the decision might have 
been the other way if there had existed special circumstances to 
justify it. Skioari v. North Metro])olikm Tramways seems 
to me^o proceed on the same principle ; there the defendants 
sought to amend their written statement, as we should call it in 
India, by pleading that the liability for the plaintiff'^s injuries 
rested, not with them, but with a third party, the vestry, against 
whom the plaintiffs right of action was ]\y that time barred. 
Leave wa..s refused because the application was too late ; no such 
plea had even been brought to the plaintift‘\s notice until his 
action against the vestry was barred, and Lord Esher observes 
that the defendants had in the first instance pleaded as they 
now a>sk to be allowed to plead, the plaintiff could have dis- 
eontinued his action against the defendants, and then have given 

■ ^ . m (18S7) 19 Q. B. B. ZU, , m (1885) 16 Q. B. D. 1T8 : 0. A. p, 
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notice of action and brought an .action against the vestry. 
Liaclley^ L. uses language to the .same effect.., ; The, principle.'. 
is the same as in case j leave is refused because the plea 

sought to be added is not heard of' until .rights have accrued 
under tlic law of limitationi, 

If this is. a right view of tliC' cases, they have, in my opinion, no 
bearing on the present facts ; or^ rather, they bear against the 
appeal. In order that these decisions should .serve the appellants^ 
turn it would be requisite that the allowance of the amendment 
should prejudice them by barring the defence of limitation 
otherwise fairly open to them ; but how can that be said of a 
claim ^vhiebj before the bar of limitation had arisen, bad been 
regularly pleaded to by them, had been formally put in issue, and 
had been decided against them after consideration of all the 
evidence which they had offered in defence ? If at the time of 
the amendment the appellants had any show of argument based 
on the law of limitation, that seems to me to havebeen occasioned 
less by the incompleteness of the plaint than by the excessive 
technicality of the trying Goiirt. In otherWvorcls the defence of 
limitation was a clefeiiee to which the appellants were never 
fairly entitled, and the allowance of the amendment only 
withdraws from them an advantage which they ought never to 
have received. 

If that is so, the eases quoted do not assist the appellants 
in the particular facts of this appeal, but rather tend the other 
way. Palling back, then, upon the words of the Rule, I cannot 
follow the argument that there would be any injustice to the 
appellants in allowing the amendment, for the only effect of it is 
to enforce their liability for a debt which was claimed, disputed, 
and found to be due long before the defence of limitation was 
■ available. It is true that, though the Subordinate Judge found 
the stun to be due, he refused' to d'ecree it, because, in his opinion, 
the suit was wrongly framed and'- the plaintiffs had not then 
asked to ainend I but' I eaniiofc.'- regard this ' circiinistance as of 
sufficient weight to displace the other 'considerations to which 
I have referred. In my opinion' the',"'-. Subordinate Judge would 
have exercised a sounder discretion if he had awarded the sunr 
fotmd^due, notwithstanding the inexpertness of the pleadihgS| ■ 
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and siifficienfi warranty for that procedure might have been 
found in the principal piaintiif^B own statement, which; as dteti 
by the Subordinate Judge himselij was as follows : I had * 
nothing whatever to do wnth the dealings of the shop* lili I 
was to have wavS Rs, 351 yearly in lieu of goodwill and intore&t 
on my Es. 4.001, . , , If my Rs. 4^001 are returned, and if I 
am paid Es* 351 as agreed, I have no disputed'^ It is difficult to 
imagine how tlie plaintiff could have more clearty professed that, 
whatever may have been the attitude of his obstinately unskilful 
pleader, he for his part had no concern with the alleged 
partnership, but W’as suing simply to recover his debt. I think, 
therefore; that the Subordinate Judge would have been well 
advised if he had paid more attention to the substaiice of the 
suit before him, and taken command of it himself rather than 
handed over the conduct of the suit to a manifestly inexpert 
pleader } had he taken this vie-w of his duty as presiding Judge, 
the slight technical difficulty which stood in his ■way would have 
been easily removecL Be that as it iiia}v it was open to tlie 
lower appellate Court to allow the aiFieiiciirient : and that has 
been done in England whether leave to amend v^as asked for in 
the Court below or not, and even where the Court below offered 
leave to amend, and the offer was declined : See Eeldin v* 
MttU In this context it is important to observe that the 
lower appellate Court which is the iiltiiiiate Court of fact, did 
not adopt the Subordinate Judge's view as to the plaintiffs^ 
desire to sue cheaply at whatever risk ; on the contrary it found 
,,4^it clear that the ^plaintiffs wished to sue for their money only, 
and had no desire to evade payment of proper stamp duty, but 
they were induced to sue for the dissolution of a supposed 
partnership and accounts by the ill-advice of their Vakils/^ I do 
not use this flneling as essential to my decision, though it is at 
least arguable that facts of this sort would suffice to constitute 
the peculiar circumstances^^ which Lord Esher excepted in hiii 
, Judgment in Weldon v* Eeal for, in my opinion, the Court 
below in alloiving ' the amendment was perfectly right in the 
strictest of the principles and practice of the Courts. In 
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iiiy opinion not only wa.s tliere no- injiistice, fo- tli-e defenilants, in,, 
allowing t!ie atnendment^ biii there- would have heeii injiistic,e:to; 
the plaiiitiiih in refiidiig it. 

I iMiiat add that the ease appears, to -me- to---aiiord an -instanee of 
that iiiidiie ieehiiicality,. that excessive.- attenti on- to form . ancl 
'cleiicieiit attention to the real questions in controversy hetweeii, 
the |}at.t.ies 5 '*'’ wdiich oceasioriaHy besets onr Subordinate Courts^ .and 
hampers .the success of their work 'in a country where competent 
-legal advice is not always readily obtainable^ I do not fora 
".inGmeiit suggest that forms should be disregarded^ and I admit' 
.that no hard and fast line can be drawn for all cases, but it does 
s'eem to me that the importance ,of forms is sometimes set inwery, 
.incorrect 'perspective so that on occasions 'the trial of ,a 'suit:i.,s-apt 
'to ,we'ar too -lira ch the appearance of a game of skill in points .of 
procedure; a lid too little the appearance of a resolute attempt by,' 
■the .presiding Judge to come at justice on the real questions in 
.coiitroversy between the parties/^ ', There must, of course ., be no. 
QveiM’eaeliing or surprise of one party by the other and it is very 
important that parties should be kept to their pleadingS; and not 
allowed to alter their ease according to their shifting interest in 
Courts of appeal ; but this is pre-eminently a reason why the 
trying Court slioiiid spare no pains to ascertain precisely the real 
character of the dispute and of the case made by each party. 
Nothings I think, is more calculated to imperil the justice of a 
case than negligence or carelessness in these essential preliminaries^ 
as nothing conduces more to a right decision than to have these 
.points' fir-mly Geterm.iiied .at the outset. 

Subject to these and similar considerations^ the mofiissil Courts 
would^ I thinks do well to bear in mind that the rules of 
procedure have no other aim than to facilitate the task of doing 
justice. On this subject the following words ''of 'Lord PemsaB-ee.. 
in liendaU v. - should ha-ve - -perennial interest for ^ 

Subordinate Judges trying original suits r Procedure/’ said', liiA, 
Lordship is but the machinery of .the ,la\v after all— the channel 
and means whereby law is administ,ered..and justice reached. It 
strangely departs from its proper office. , when, in place of 




1900. 


Kisa^tbas 

llurCHAI^B 

iiAt’HAPPA 


(t.) {1870) 4- Api). Oas* 504 at m, 


654 


THE imiM LAW liEPOETS. [VOL, XXSIII. 


19C9. 


Kisakbas 

BlTrOHA'KD 

V* 

lUCHAIBA 

Yithoxa, 


facilitating, it is permitted to obstruct, and even estiiigiiisli, 
legal riglits, and is thus made ■ to govern where it ought to 
subserve/^ Directions not less emphatic and of even closet 
application to the subject under notice were conveyed by the 
'Judicial Commi^ieB hi: Htm&oman^iersfMu^ Tania^if w MimBunmt 
Baiooee Mimraj Koouweree where their Lordships lay down 
that it is of the utmost importance to the right administration 
of justice in these Courts/’ that is, the Courts in India, 
that it should be constantly borne in mind by thcui that 
by : their very eonstitution they are to decide according 'to, 
equity and good conscience j that the substance and merits n£ 
the ease are to be kept constantly in view ; that the substance;, 
and not the mere literal wording of the issues is to be regarded j 
■:and:'that if, by inadvertence, or other cause, the' recorded:' issues" 
:b!o :'iiot enable the Court to try the v^liole case oii. the'iiieiits., ■:&»:' 

opportunity should be afforded ty amendment, and, if need be, by 
;■ .adjournirient, for the decision of the real points in dispute/’ It 
.'seems tp me that in this case, as eccasionally in' ''plhep'''CMes,:: 
these iriipemtive directions have been somewhat lost sight of ; and" 
I have thought it’ .well . again to call attention' to their 
importance^ 

I am of opinion that this appeal fails and should be dismissed 
■■with costs#. 

Beamak, will state shortly what 1 conceive to bo the 

true principle which has governed English Judgvs in exercising 
the discretion reposed in them by the Orders and Rules of the 
Supreme Court corresponding with our 0* VI, f. 17# 

The question was recently fully and ably argued before me on 
:';.,,the Original' Side of this . Court, -and e,xamined nnd answere,dp^to:': 
the best of my ability .in , an exhaustive critical judginent. See 
Wmdlal llmheney w The Bank of 

After carefully reconsidering, the whole question for the 
purposes of this case I have found no sufficient reason for depart* 
ing from or modifying any part of the. eonclosioiis 1 then 
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A careful aiialjsi,^ o£ the leading English ease,^ seem to me to 
yield this result™ Aineiidments or pleadings will always be 
alIowe<h unless allowiag the amendment will . place the other 
party at a disadvantage for which he cannot be adequately corn** 
pensated by costs* That is a rule of practice, or as one of the 
great Eiigiisli Judges prefers to call it, a rule of conduct, not of 
positive law. And while usually adhering to it, the English 
Courts have been careful to distiimuish its essential character, 
from a rule of positive law, which must be obe3'ed in all eases« 
Tints it has been observed that notwithstanding the salutariiiess 
^aiid g'eneral correctness of the riiloj it. is always open to excep- 
tion wdiere the circumstances of a particular case are very 
peculiar..,. ■ 

III my opinion two simple tests, and two only, need to be 
applied, in 'order to ascertain ivliether a given ease' is within the. 
. |}?ineiple, Pirst^ could the party asking to amend obtain the 
same "quantity of relief without the amendment ?' ■ If not, then it 
follows necessarily that the proposed amendment places the 
other party at a disadvantage, it allows his opponent to obtain 
more from him than lie would have been able to obtain but for the 
amendment™ Beeoncl, in those circiiinstaiices, can the party thus 
placed at a disadvantage be compensated for it by costs?" If 
not, then the amendment ought not,, unless the case is so peculiar 
as to be taken out of the scope of the rule, to be alloived. I 
prefer to, state the principle, and the tests by which its application 
can be ascertained, in the simplest and widest terms. Because the 
dicta of the most eminent judges in some of the leading cases 
appear to me to refer to the particular facts, and when -wrested 
from their appropiiate context, and sought to be used as universal 
propositions, rather to obscure the true principle. Thus I 
question whether the introduction of such a factor as the claim 
being a fresh claim can logically be made to express the principle 
ill its completeness, as applicable to all cases. Great prominence 
was given to this factor, in JFeidon v. Weal as was natural in 
the facts of that case. But I cannot escape the feeling that in a 
sense, every amendment which Courts are asked to allow, must 
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introcliiee a fresh/^ that is to say a changed^ or different^ if not 
an additional claim or defence. Put at the lowest^ every such 
amendment seems to me to bring forward an old claim in a new^ 
form. If this were not so, it would not be necessary to amend 
at all. It then the freshness of the claim introduced by the 
amendment is to be sought as a determinant of the Courts^ 
discretion, in granting or refusing it^ and not the disadvantage 
or injury it inflicts on the otlier party, I sliould feel a real 
difficulty in reconciling the practice ^Yith the principle. For the 
practice is to allow all amendments, wdiether introducing fresh 
claims or not, so long as they do not put tlie other partj^ at a dis^ 
advantage for wdiicli he cannot be compensated by costs* The 
. words, of 0, VI, f. 17 are very -wide. They,.aiitho.rize 'Courts to 
allow amendments whenever, in the opinion of the Jiidg^es, it is 
just that this should be done. So that we are thrown back on 
some consistent criterion of justice, in the average circumstances 
of 'such applications. And^ in order to syst8m.atke'TJre:;ptact^ 
and not allow too much latitude to individual J udges^ notions of 
justice, the English Rule appears to me to have been fo'iiaded' oil"" 
the broad : principle, . tested ' by . the two simple uniform tcsts^ I'- 
havo stated. 

If I am so far correct, it would follow that jirimd facie ihm 
case is within the rule. But I agree with my learned brother 
that its circumstances are so peculiar that it may properly be 
excepted. I therefore concur in the decree which he has 
proposed* 

Appfal dismissed. 


n. n. 


ii 
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Befopc the JlououmUs Jfn Ohamlamrharj Acting Chief Jus tke^ 

Ai;:.' : : : ' . : . ' mul Baielidor and EeutoniJJ^ 



KETSHNAJI XAlllYAN’ HARDIKAE (Applicant) BALKRISHNA 

; TEXIvATESH PHADKE (Opponent)/^^ 

' qj'chmji hy reversioner — Jielease^Sfamp. 

The roll mill Isli men tf of nis claim by a reversioner ib a release and must be 
’ stampad accordingly. ' 

1909 . 1 

Jiily 2. 

Eeferouco W. T. Alorison, Conimissioner, Central Division^ 

under scetioii 57 of, the Stamp Act {II of 1899), 

The circumstances which gave rise to the reference were 
^asRnde.r— , : 


! 

r 

' 1 

. ji 

On the Srd December 1908 one Balkrishna Venkatesh Phadke 
passed a '"^consent paper in favour of Krishnaji Narayan 

Lbvb : b'^Hardikar a 


b!l 

' I pass this consent paper for a reason as follows ; — Gluranjiv Ganga« 

bbagimtlii Bhagiratliibai, widow cf Kasliinath Lakshman Phadke, w’ho was my 
f cousin, did, at the request of her father-in-law, pass to you as gift the under- 

mentioned house of the value of Es. 400 at the time of his exequial ceremonies, 
i.e,i on the 25th of April 1S03. The particulars of that house are as follows - 

# ' Is ' #. . . # 


i , ‘ ' 

• 

' '' * 

The house thus described above and enclosed within the aforesaid boundaries, 
together with the things eq^pertaining thereto, has been given to you as a gift. 
The same is agreed to and approved of by me. I duly pass this consent paper 

::'V V, to. you.' ■ ■■ 


■'i 

> j 

1' '' 

' 

The aliovG consent paper is passed by me without taking any consideration 
for it. SiiWf excepting yourself, neither myself nor my heirs and representa- 
fcives have any maiiner-p! right or claim left over or. to.' the same. 

, ■ ' '"'y'''yyy"y'-'y''^'y'y^byiyy’'''.yi''''"^ 

' i 

' f‘ 'i 

'fl’y 
! 1 

; A questioii having arisen as to what was the proper stamp 

iltity to the said document, the Sub- Registrar of Sholapur was of 
: opinion that it did not fall under section 4 of the Stamp Act, as 

that section applies to sales, mortgages or settlements. He was 

yy^y^by-'''^^ 

? ’ . 

• 

, ’,1 
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further of opinion that the deed Avas either a gift of reversionary 
interest or a release of that interest. Being thus doubtful on 
the question, he referred it to the Commissioner, Central Division, 
through the Collector of Shblapur under section 56 of the Stamp 
Act. In forwarding the reference to the Commissioner under 
section 40 of the Stamp Act, the Collector agreed with the view 
of the Sub-Eegistrar that section 4« of the Stamp x4.ct was not 
applicable but he was doubtful whether the document was a 
deed of gift or a deed of release of reversionary interest. 

The Commissioner, thereupon, made a reference under section 
57 of the Stamp Act in the following terms ; — 

The chief question is whether the deed .of consent in question is a gift ora 
I’elease. In my opinion the document cannot he a gift, as Balkrishna has no 
existing interest in the property in question. {Vide deduition of gift on page 
254 of Desai’s Stamp Act.) The document appears to he a release on the 
analogy of the case at I. L. E. 24 Allahabad 372, and the Madras Board’s 
Proceedings Ko. 340 of 25th February 1881, printed on page S04 of Desai’s 
Stamp Act. 

It. 8* BaOf Acting Government Pleader, appeared for the 
Government of Bombay. 

Pee Cueiam. — ^The Court agrees with the Commissioner and 
holds that the relinquishment of his claim by the reversioner is a 
release and must be stamped accordingly. 

Order aecordinr/l^^ 

G, E, 
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Before Mr. Jmtice BaicJtelor and M:r. Judtne Beaman. 

BAGDIJ VALID .■ BAKHAEAM KXJEBi (ortgim rnAiOTiFF), 
Appellant, TOTAEAM YALAD EkHkYlE KITNBI and otubrs 
(original uefendaijts), Eesfonbests.^ 

Fees Afd {YII of 1B70), section 7*, clause (i?) (?;), section claim (y), 
— Suits Valuation Act {PYI of 1887)^ section 8^ SuU for pttiiiUon and 
sejuirate fossession of joint family properly — Valuation for Oonrt fee 
purpoi^cs — Market value of subject matter deter mine^ funs diction 

* Appeal Ko, 3 of 1909, from order. 
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TiiC smi for parfeition of C9vi*cuu houses, house-sites, moreables and 

liiiiwj Ms share ia tlie lands afe five times the assessment (t. e., at 

iis. 480-6-0) for Court fee purposes and in the moveables at Es. IjdSo-S-O. 
The market vaUie of the plaintiff’s share iu the lands was Es. 5,600. The 
plaint prosente i in the Court of First Citiss Subordinate Judge, as the 
value of the plaintiffs share was over Es. 5,000. The Subordinate Judge held 
tha.t the valiio for Couit fees, that is, Ivs. 1,944-14-0 should be treated as the 
value for jurisdietioii under .section 7, edause (iv) (5) of the Court Fees Act, 1870 
and section 8 of the* Suits Yuluatiou Act 1SS7 and returned the plaint for 
presentation in the Court of Second Class Subordinate Judge. 

Meld’^ reversing the orders that the suit fell within the jurisdiction of the 
F irs t 0 ias s S iib ord in ate J ud ge, 

Jleld, furtlierj tliat the suit fell not within section 7 (iv) (1) but under 
section 7 (v) of the Court Fees Act 1870 and .section 8 of the Suits Valuation 
Aoi 1887 did not apply. That, therefore, it was the market value of the 
hiiidsj houses, that deteniiined the jurisdiction of the Subordinate Judge* 

MotlMai V. Saridas 0) commented on. 

Appeal from order passed by N, R. Majuiiiiidar, First Class 
Subordinate Judge at Dhulia, 

Suit for partition. 

The plaintiff sued to recover by partition a moiety of certain 
moveables, houses, house-sites and lands. The value of the plain- 
tiffks share in moveables^ houses and house-sites was put at 
Rs. 1,455-8-0 for Court fee purposes ; and in lands at Rs. 489-6-0 
at five times the assessment. The market value of plaintiff's 
share in the fields was about Rs, 5^600. 

The plaint was presented originally in the Court of the Second 
Class Subordinate Judge at Jalgaon. The defendant contended 
that the market value of the field was undervalued in the plaint. 
The question was therefore referred to a Goinmissioner, who 
found the market value of the plaintiff's share in the fields to 
be Rs. 7;055-8-0, 

The Second Class Subordinate Judge of Jalgaon thereupon 
returned the plaint to be presented in the proper Court; as the 
market value of the subject matter in suit was more than 
Rs, 5;000. 


1909. 

Daobij 

T* 

Totaeail 



m (1896) 22 Bom* 315. 


660 


imikE LAW REPORTS. [VOL. XXXIIL 


im 

Bagot 

Xoiaeam:. 


The plaint was next presented to the Court of the Subordinate 
Judge at Dhulia: but the learned Judge held that as the value 
■ iorOourtlefe'purposes ol'plaintiff’s share did not exceed Rs. 5,00(b 
the plaint should be re-presented in the Jalgaon Court. His 
reasons were as follows : — 

It lias been held inT. L. R., 22 Bom. 315 tliat the valuation placed by tlie 
plaintiff for the purposes of computing Court fees also defcemimes juri^^diction 
(see also 2 Bom. 219, 17 Bom. 56) and section 8 of the Suits Valuation Act also 
lays dowii that “ where in suits other than those referi'ed to in Court Foes Act 
1870, section 7, paragraphs v, vi and ix and paragraph x, clause (rf), Court fees 
are payable ad valorem under the Court Fees Act. 1S70, the value determinable 
for the computation of Court’ fees and value for purposes oi‘ jurlsdictioji shall 
be the same.” 

The present suit is a suit for partition and separate possession j and so it is 
governed by section 7, paragraph 4, clause (5) of the Court Fees Act 1870. 

The valuation for computing Court fees and that for piii^poses of jurisdiction 
are the same, uainely, Rs- 1 ,914-14-0. This Court has, therefore, no jurisdiction ; 
and the proper Court to hear the suit is the Court of the Second Chiss Sxrbordi- 
nate Judge at Jalgaon. 

Assuming that it is the Court’s province to determine valuation for the pur- 
poses of Court fees and jurisdiction, still I think that tiia principle adopted by 
the plaintiff of valuing the fields at five times the assessment is correct. Under 
paragraph v, clause (d), proviso I of section 7 of the Court Fees Act this princi]>le 
of valuation is laid down, when the claim is for the possession of the revenue 
paying land ; and there seems no reason why a plaintiff who asks for possession 
after partition should be compelled to pay a higher Court fee. It has been 
held that for purposes of jurisdiction, the value of a suit for a declaratory decree 
must be taken to be what it would be if it ware for the possession of the 
property in respect of which the declaration is prayed for. See I. L. R. 12 
Mad, 223. And the same rule, I think, should apply to a suit for partition if 
it 13 considered that the plaintiff is nob at liberty to value the claim according 
to Ms pleasure 

The plaintiff* appealed against this order. 

ff . X. Bandehar for the appellant In a suit to recover 
. possession ,of property by partitionj, the value of the subject 

matter is the market value and not the value fixed for court 
; fee purposes^ and it is the market value wdiich determines 
■‘•'■jurisdiction. See Kalu hm Bkiwaji v. Vuhram and 
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w Ifemekand Mar jmc. land Ml Here,' the:' iiitarket 
value lias been found to exceed Rs, o,000 in value.^ - 

Further, a suit like the present should .-be' treated as' a siiit'fbr. 
possession falling under section 7y paragraph . (v) 'and^ not '; 
under secdoii 7, paragraph (iv) {&), of the Court Fees Act 1870, 
Id is ahvaj^s easy to determine the market value of the plaintiffs 
share in partiiioii suits, Pciragraph av) of section 7 contemplates 
suits where it is not practicable to determine the value of the 
relief claimed. If I am so far rights then the suit falls under the 
.'■■■exeeptioas to section 8 of the Suits Valuation Act 1887. . 

CoiiceJiiig for argument's sake that the suit is one falling 
under section 7^ paragraph iv^ clause (5) of the Court Fees Act, 
section 8 of the Saits Valuation Act has no application inasmuch 
as the present suit relates to lands paying revenue to Govern- 
ment. Section 8 is to be read subject to sections 3 and 4 of 
the Act, which prescribe a special mode of valuation in cases of 
suits relating to lauds paying revenue to Government. The effect 
of sections 3, 4 and 8 taken together is that in any suit relating 
to land whether it be for possession or from injunction or for a 
mere declaration, the value of the subject matter is not the value 
which is put for Court fee purposes but a different value which 
is the market value. 

I submit that section 8 of the Suits Valuation iket has no appli** 
cation to a suit relating to land although the suit may be to 
obtain a declaration in respect of land or a suit for partition 
of land. . 

J. 0. Besai {cirdeus euried) for the respondents;—! submit 
this suit falls under section 7, clause (iv) of the Court Fees Act 
1870 , as it is the part of his share which is sought for by the 
plaintiff and partition is ancillary to such a relief. Otherwise, the 
clause (iv) (a) would be superfluous. The claim in question 
expressly contemplates a claim for partition; once partition is 
decreed, separate possession of the share folio%vs as a matter of 
course. Suits for partition have been held to fall under section 7, 
clause (iv) (S), See MoUbkai v. HaridasM^ 

in (1880) i B.niu 515. ' m mm) M Bom. IU5. 
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Once it is conceded that the suit falls under danse (iv) (Jj) of 
section 7 ot the Court Fees Act, it is clear that under section 8 
of the Suits Valuation Act, the value for the Court fee purposes 
and jurisdiction is the same, and section 4 of the latter Act does 
not modify the general principle laid down in section 8. 

Batchelor J. are obliged to Mr. A. G. Desai for his 
assistance in this appeal. It arises out of a suit which is described 
by the learned Subordinate Judge as a suit for the partition and 
separate possession of joint family property, consisting of lands, 
houses and moveables. 

The question before us is as to the Court wdiicli is properly 
vested with jurisdiction to try this suit. That depends upon the 
value of the subject matter of the suit. The market value of 
the share claimed by the plaintiff has been ascertained to bo 
lls. 5,600 and that sum is not now objected to on behalf of the 
defendants. 

The First Class Subordinate Judge has returned the plaint for 
presentation to the Second Glass Subordinate Judge, being of 
opinion, that the suit falls within the jurisdiction of this latter 
official. Mi% Dandekar on behalf of the appellant urges that 
that is wrong, and that the suit properly belongs to the jurisdic- 
tion of the First Class Subordinate Judge himself. 

The question really turns upon the section of the Court Fees 
Act which governs this particular class of suits. The Lower 
Court assigned it to sub-clause (b) of paragraph (iv) of section 7 
which refers to a suit to enforce the right to share in any 
property on the ground that it is joint family property/^ Upon 
the best consideration that I can give to the point, it appears to 
me that the suit is not properly referable to this clause. Para* 
graph (iv) comprises six different classes of suits, and omitting 
the momentarily ambiguous class under clause (b)^ it is to be 
observed that all the suits in the paragraph are claims for a relief 
wdiich is not properly assessable in money. Frimd faeie there- 
, fore, no suit to obtain possession of land, which has an easily 
ascertained market value, can logically be brought under para- 
graph (iv) ; in fact, so to treat a suit referring to land would, it 
seems to- me, throw the whole paragraph into confusion. Next, 
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clause (//), it slioiilJ be observed^ refers to. a suit to enforce tbe:,,' 
light to share” in any propert}^, not the righi to a share 
in property. The words themseh-es, therefore, siiggest that'4lia:, 
suit is for the enforeemeiit of wh.at , one may cal! an abstract 
claim or right, ami that would bring the clause (d) into proper 
logical neigiibourhooil with the other clauses of the paragraph. 

I am of opinion, therefore, that this suit more properly falls 
under paragraph (v) of section 7 as being a suit for the posses- 
sion of land. This view receives some support from the provisions 
of the Suits Valuation Act, because if the suit is referred to 
paragraph 4 (t), it will apparently he governed by section 8 of 
that Act, and will, there again, be bracketed wdth other suits of 
a totally different character, suits from which it appears to have 
been the object of the Legislature to discriminate a suit for the 
possession of land. Mr. Desai has called our attention to the 
decision of this Bench in Motihhcd v. Haridast^\ but I think that 
that ease can be distinguished from the suit before us, for there, 
as I read the report, it was admitted that the value^of the subject 
matter of the plaintiff s suit was Es. 260 and the only point 
really in dispute was whether that value or the total value of 
the entire property to be divided should form the test for the 
purposes of jurisdiction. If that is so, then the observations of 
Mr. Justice Parsons, which seem to be in conflict with the opinion 
which I have above expressed, were not necessary for the 
decision. For the reasons stated I am of opinion that the decree 
of the Court below must be set aside and the suit remanded for 
trial to the First Class Subordinate Judge. 

Costs, costs in the cause. 

Beaman J, : — I am of the same opinion. A suit to obtain hy 
means of partition a slice of land^ the approximate value of which 
can ejisily be stated in tennis of money, appears to me to be plainly 
a suit for the possession of land. Such a suit cannot, in my 
opinion, be brought within the meaning of section 7 (iv) (b) of 
tlie Court Fees Act (VII of 1870), which appears as clearly to be 
intended merely for suits to enforce what my learned brother 
has properly Ciliei] an abstract right to share in joint 
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property/^ That being tl e case and the suit being a suit for 
possession of land, most of the difficulties which would othervase 
have beset our decision disappear. And I have no reason to 
doubt, notwithstanding some apparent contlict in what was 
described as oiiter dicta in at least one previous case, that once 
this point has been raised and all that has been implied in it 
definitely stated, the decision which we have come to is the 
right decision and correctly interpretes the statute. 

Decree set aside. 

R. R. , 
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Before Mr, Justice Cha/idavarkar and Mr* Justice Heaton, 

KABAYAI:^ EATJI EAKxiBE (original PLAiNTipir), Applicant, r, 
GANGAEAM BATANOHAND MARWAPI ^nd another (origustal 
dependants), Opponents/" 

Small cause suit — Suit hroutjJii in the Court of First Class Subordinate 
Judge havir>g small cause for)ers — The Subordinate Judge on privilege 
leave — Charge of the Court in Joint Second Class Subordinate Judge 
who had no small cause roioevs — Begistering the suit as a regular suit — 
Trial of the suit ty the First Class Suhonlhiate Judge as a regular snli — 
Suit remains a small cause— Appeal — Jurisdiction* 

A suit of the nature of a small cause was instituted in the Court of the First 
Class Subordinate Judge who had small cause powers. At the date of its insti- 
tution, he was on privilege leave and his Court was in the charge of the Joint 
Second Class Subordinate Judge who had no small cause powers. The suit 
was therefore registered as a regular suit. On his return from leave the First 
Class Subordinate Judge tried it as a regular suit. The question having arisen 
whether the suit was a small cause 

Eeldi that the First Class Suho. diiiate Judge continued to boa Judge with 
small cause Court powers during his absence on leave, and the entering of the suit 
in the tile of regular suits could not take it Aiwa v from the category of small 
causes nor could the fact that the Subordinate Judge tried the suit under his 
ordlnaTy pu-dsdiction deprive it of its character as a small cause. 

Application under extraordinary jurisdiction under .section 
115 of the Civil l^rocedure Code (Act V of 1908), 

The ' plaintiff filed a ■ suit to' recover Rs, 287 on a promissory ^ 
note from the defendants.' The suit was instituted in the Court 
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o£ tli3 First Class Subordinate Judge of Fasik (Mr. G-. L. 
Fanavati) wlio bad small cause Court powers. He was on privi- 
lege leave wlicm the suit was lodged, and tlie charge of the Court 
was with the Joint Second Class Subordinate Judge who had no 
small cause Court powers. The suit was therefore registered 
as a regular suit. On liis return .■ from leavCjf the First Class 
Subordinate Judge tried it as a ■regular suit; and decreed ■the 
plaintiffs claim with costs* , 

The defcaiidants appealed, to the District Judge of ]Yasik,(Mr. 
B« C. Kennedy) who reversed the decree and dismissed the' suit* 

. : The' plaintiff applied to the High Court. ■ 


Batji 

r. 

GAl?GAEAiiI 

BATANCHAm 


' • fox the applicant: — We submit that the: 

nature of a suit is not changed by the manner in whicdi it is 
tried. Hero the suit was filed in the Court of the Judge ^Y ho 
had small .cause Court powers ; but as he was away on leave on 
the day it was filed^ the Seconcl Class Subordinate Judge who 
held charge of his Court had it registered as a regular siiit^ 
for he had no small cause Court powers. The suit was, as a- 
matter of fact, tried by the Judge who had the powers, but as a 
regular suit. Still, the nature of the suit cannot be changed 
by the procedure adopted. See Pit<rmher Yajinliet v. Bliondu 


P* I), Bliide for the opponent The case referred to does not 
apply : first, because though the suit was there filed properly it 
was tried as a regular suit; and secondly, it was decided 
under the old .Act which differed in this respect from the 
present Act. The small cause powers must exist at the 
very inception in the Judge who takes cognizance of a ease. 
See Fe-niatrao w Mahableshwar^^'^ \ Bari Kama^ya v. Hart 
; Soundaram J^^ar v. Sennia NaicMn ^^'^ ; Kalman 
Nambiar \\ ximntau ; Alaha^ Kimar Shalia y, Mira 

Mmi 
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Further^ the point of jurisdiction^ not liaving been raised in 
the District JudgVs Court;, cannot' be raised here» See Kulaia 
Kinkaf Mo^ y* Dmesk Mir^ ^ Sri. Raja./Smhaifi .Appa ItaoYn 
Chelasane Bhaclra^i/a^^'^ Parameshv^ircm IfamhucUrl \\ Fhhu 
EmhfaMlri ^^ ; SwreBli CJiunder Maitra w Kruto Banff mi ; 

Emn Lai y. Kahd SingJA^'^ and MvMusami Mndaliar v« Nallahih 
lantlia Mudaliar^^h 

CHANDAYiEKAK; J. It is admitted;, and indeed the record 
sliowS;, that the suit was instituted in the Court of the First 
Class Subordinate Judge and that at the time of institution the 
Subordinate Judge had conferred on him the powers of a Small 
Cause Judge. The present suit was o£ the nature of a 'small 
cause and fell within that jurisdiction. But it is argued that 
the suit is not a small cause because it was not tried as such. It 
is true it was tried by the Subordinate Judge^ First Class, not 
under his small cause but under his ordinary jurisdiction. The 
reason is that at the time of its institution^ the Subordinate 
Judge^ First Class, having gone on privilege leave for twenty- 
one days, the Joint Subordinate Judge, Second Class, who was 
in charge of the Court, had the suit registered in the file of 
regular suits and not in the file of small causes. But, on that 
account, the Subordinate Judge, First Class, had not ceased to 
be a Judge of the Court with small cause powers ; his absence 
was merely temporary ; he had gone on privilege leave and no 
loam tenem had been appointed. Hence no reinvestment of his 
powers as a Small Cause Judge became necessary when he resumed 
charge of liisofiSce. He continued to be a Judge with those powers 
during his absence and the entering of the suit in the file of 
regular suits could not take it away from the category of small 
causes. Nor could the fact that subsequently the Subordinate 
Judge, First Class, tried the suit under his ordinary jurisdiction 
deprive it of its character as a small cause : Fitiwiber VajmJiel v. 
Mondn Navlapa Against his decree no appeal lay to the 
District Court and that OourBs appellate decree was passed' 




VOL. HKKllLl 


BOMBAY. SEBIES, 


wifeliOiifc JiiriMiction. It is triie no ' objection -m, the ' giwnd of ; 
Witiifcof juris dctio I was rais-‘d before the. District Court but the. 
petiti-'iier bo'Ore us is not preclude^il from urging that ground* 
eaiiiiot iii\e jssrisdictioa where the law does not confer 
it on a Court. The resuli is thai the rule must be, made absolute 
aiiil t!io biubordiinate Judge s decree restored but without costs 
liere aTM.! in t;ie District Court; as the petitioner allowed the 
appeal to, be heard without objection. 

Iluie Tiiade absolute. 


ORIGINAL CIVIL. 

ore Mr, JtisUee Bussell. 

M' K AMD AE akd CHHOTUBHA.I and DABA ,■ 

MAHOMEB AND OTHERS. 

. Tossing 3£as!m'—Eigli Goiirl Etiles, Eule oM^^-Solmtors' retainer 

demed — Tareationqf eosU. 

. All attorney, 'can obtain ,an order in,- taxation of Ms,, costs althotigli I.e knows 
that '.Ills client disputes the retainer as to, the whole bill. 

A' Jure JonesO-}lollo\Yed. 

The facts of this case appear sufficiently in the Judgment. 
llaik'S, for the applicants. 

()inm;pplic;ition is rna'le under the amended rule 541 of the 
High Court Ell tho latter part- of which is in point. Our 
application is m-.'ieli" fur an order to tax our bills and the order 
ask"d fnr, when ma will not affect the question of liability of 
the clients. When the hills are taxed raid the amniint of costs 
as«'ert:dm (l we s al liave to proceed umh r Eule 86{i of the Higli 
Cutirt iudes and take out a >iiinmons agaiast the clients and at 
the luaa'ing of such sumtuons the clients will have an opportunity 
■ to be heaoj cii the question of their kability Tluqy have no 

: , .Higii, .vaio.i'v Hiiie 544 'runs as follows; — 

“'5 4 Tiu; Taxing OiiiecT shall tax tlie bills of costs on e^ory side of the 
Court fexeapt ti:o appelat side) a-ir'i in the Insolvent Court. Ail other hills of 
costs of ,‘itr,oincy^ also be taxed by him when he is directed to do so by a 

Judge's 01 dery 

(i) (iSS7) 3G Ch. B. ICS. 


„ Nasayak 
Eatji 

Ga^gabak 

RAmHCHAHn.:,,, 


1903. 

December 11. 
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1908. 


Madhatji, 

Kam.dak 

A^iy 

CbHOTFBHAI; 
Jii re. 


right to oppose this application and the order asked for should be 
made as of course. See hi re Re Flotoer^'^ and notes 

on the subject in Volume .11, Annual Piactice 1909, 

Skaugmaii^ for the opponents. 

Russell, J. i—This was a petition in re certain costs of 
M.aclhavji & Co. 

Messrs. Madhavji;, Kamdar and Chhotubhai presented a 
petition for an order that the Taxing Alaster do tax bills of 
costs of petitioners with reference to the matters referred to in 
the petition. 

The opponents hiter aim deny their retainer of the petitioners. 

The petition is presented under the new Rule 544 which was 
passed to give effect to the decision of Davar, J.^ in Bai .Dossiiai v. 
Crmford^ Brmon The rale runs as follows : — - 

‘^514 The Taxing Officer skill tas the bills of costs on every side of the 
Court (except tlie appellate side) and in the Insolvent Court. All other bilk 
of costs of attorneys shall also he iasod by hini vdiG]3. he is directed to do so 
by a Judge's order.’' 

It will be observed that this rule is imperative, and it has " 
been held that a,n attorney can obtain an order in taxation of 
his costs although ho knows that his client disputes the retainer 
as to the whole bill : In re Joue&^'^K 

Where the retainer is disputed; it appears clear that payment 
of the amount clue to the attorney can be enforced bj/ an action 
only ; see SolicitoiV Act. 1843, s. 43, and In re DehenJiani 
lValke}\^‘I^ aiui Be Earconrl^^K 

Now it is obvious that before an attorney files his suit; it is 
essential that the amount he claims bo ascertained, and it ap- 
pears to me desirable both from the point of vie 'w of the attorney 
and the client that that should be done. Until taxation the sum 
certain cannot be knowm. 

Again it is .competent for the client to dispute the retainer 
before the Taxing, Master' with reference to each and every item 
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of tlie biii : J/i JoueV^^’K Assuming-- thai- the clients .do so i,ii 
tins ease, it may be they will be satisfied with the result of the 
taxation^ in which case it is possible that a suit by the attorney 
will not be oeccssary. 

I3 tlierefore, make an order in the terms of the prayer of the 
petitis)!!. But if; is to be hoped ..that the Taxing -Al aster will 
seriifciiiize wich great care the correspondeiico that has been 
procliieed before me in this matter, the greater bulk of which; in 
my opinion^ is wholly unnecessary. 

The costs of this application are reserved and will abide the 
result of the taxation or the sub3eqae.ut suit. 

Attoirneys for the applicants : ■ Iviess.rs. ^ Madliavji^ Kamdar 
.mill Ckimkiihai* 

Attorneys for opponents: Messrs. DiusM and Dharamse^. 

B,N, m 

h) (1887) 36 Ch. B. 105. 


APPELLATE CIVIL. 


: Before the Ilomivmhle Mr. Justice CliandamrlcaT» Acting Chief 
JitstleOi and Mr. Justice Heaton. 

RALGtAYBA TATAXAPPA PATIL (original D.EEENOAi'irr 1), ArrELL&xf, 

■ r. SOMAPP,A T.AAIAYGA'VDA PATIL and another .(original Plaint- 

■ iFEs), Respondents.'^’ 

Mitidii lcm--‘^AdoijUon^Ado 2 Aion of a nictrried man having a soii'-^Tke 
son's gotm and rights of inlieritancG in thefaniUg of his hirtli. 

IVliea a iimrriod Hindu having a son^ is given in adoption, the son docs not like 
his father lose the golra and rights of inhoritaiice in the family of his birth 
and does not acquire the gotm and a rlglife of succession’ to the property of the 
family into which liis father is adopted. 

^ , the absence of any Siiechil -eiisto in, Jains - are governed by the ordinary 

law. , 

Fibst appeal against the decision of V. V. Phadke, First Class 
Subordinate Judge of Belgaiiui; in original Suit No, 379 of 19'06. 

Suit to recover possession of vatan property. 

The property in suit belonged to one Annappagavda. He had 
a son Tavnappa, defendant 2^ and two step-brothers, Somappa-^ 

* First Appeal Nc. 41 of Xr^OS. 
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gav^da and l)evendragav.da, .-fdaintiffs 1 and 2. Tavrinppa Iiatl^ a ' 
soir Kalgavcla^, defendanr; 1 Aniiappa' gave his stjii Tavnrtppa in 
't' j i-.'in-* A,Aaya aft-T the birth ot Kibavti-), dei'endaiit 1,. 
Aiiriappa' d in the ye.'a* I jO I. ab.e.r uuiki. g a wi Jj whereby he 
beqneatlied all his property to his graodsoii Kalgavda^;; 'Iii' . the 
3 "ear 1906 AnnappaAs two st. p-brothers, 'plaint' ffs 1 and 2, 
brought the present suit ag'-iinst defendants 1 and 2 to recover 
pos<> ssion of tlve propeia*}^ in suit, ;dleging that as d fendano 1 
was alrea(ij bom at the time of the ad ptiori of his fa her, d ft iid- 
ant 2, he went along with his father into the a<loptive faituly 
and the defendants had no right to Annappabs property to 
which the plaintiffs were entifled to snccee i as Ann ippa^s heirs. 
They fartlier urged that Aiinappa had no authority to will away 
his property in favour of defentjant 1. 

Defendant 1 contended inier alia that though his father was 
given ill adoption, s[ill as he was born before the adoption, his 
rights in the family of his biri li were not affected by his father^s 
adoption and that he was the heir to deceased Annappa^s estate. 
He also set up his right to the property under Annappa^s w-iil. 

Defendant 2 did not file a written statement. 

The Subordinate Judge found that the plaintiffs were entitled 
to succeed to the estate of Annappa in preference to the defend- 
ants and that defendant 1 was not entitled to succeed on the 
strength of the alleged will in his favour and he had no right of 
inheritance in the family of his birth. The plaintifl^s claim was 
therefore allowed for the following reasons :™ 

With tlio exception of a single ease noted at page 1148 of West and Buhler^s 
Hindu Law, there is no direct authority on the point. Heither has the case 
been provided for by any of the text-writers. The aiialog’y of the Eoman Law 
on the point may be taken for a guide under such circumstances. According 
to that law, a son born before adoption of the father, passes with the father into 
the adoptive family (Justinian’s Institutes, pages 46 and 47). 

It is admitted that hy adoption of a man his wife passes with him into the 
adoptive family. Why then should not a son pass as well ? As to this it is 
said that a wife by her marriage becomes the life conipaiiion of her husband 
and must pjass with him. The relationship of father and son is equally sacred. 
It cannot be done away with, except when the son is given away in adoption. 

I think we should accept the common sense view of the matter. The 
question is, whose son the hoy is after adoption of his father ? There can, I 
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be !io two ans\vf 3 re fco tlrls and everybody would bo bound to 

adinit that ho roin-iiiis hhe son of the adopted man. If diatis so, lie must look 
foi his bbldi nobis ki th-' fariiny of Tbe case in West and Bnbler: 

note i above 'ppoai*' to In ve boon docidad on tdils principle. 

It is, however, contended iV>r d fnidants that the son of the man given in 
adoplioii m*g!n renain his s oi, b-\t th.it no b'tdy can divest hitii of the interest 
which he has acquired bv birth in th^ natural family. Tha* firgnment is a 
weighty one find must be car-d'iilly considered. I attempt to consider it below. 

A gTind.'.o'n acqn res by birih a vested interest in the ancestral pDroperty. 
That *s true en ugh. Bat that interest is not one fixed once for all, but is 
li thie to be vavied or done away with ab ogeth-r. Suppose there is a family 
cons’sting oi' a man, his son and grandson. The property is ancestral of the 
man. The interest of tbe grain Ison extends to a fouidh share in the property 
and it was acquired by him as soon as he was born. But subsequently to his 
birth other sons are bom to the man or to his son or both, the interest of the 
iirs^ son is diminished thereby. He cannot be allowed to say that since he was 
at his birth entitled to a fourth share that share must be allotted to liiin not- 
withstanding births of other sous. This is an instance of diminution of the 
vested interest. Under a different stale of facts the vested interest would be 
increased. These are of course cases in which neither the man himself nor his 
son have any control, 

But the man or his son may for proper necessaiy purposes alienate the property 
and in that case the vested interest of the son is altogether destroyed. Likewise 
the vested interest of the grandson is done away with if he is given away in 
adoption by his father. 

Thus it will appear tha.t the vested interest of the grandson is liable to 
deerc ase or increase or to be done away with altogether. If his father can do 
atvay with the vested interest of the grandson by giving him away in adoption 
why should he not have the power of destoying’ that interest by severing all 
connection with the natural family by himself being given into adoption in 
another fainili' ? All these considerations lead me to conclude that the grandson 
passes by adoption of his father into another ffimily and cannot succeed as an 
heir in the natural family in preference to other nearer heirs. Hence I hold 
that defendant 1 in this ease caiinot succeed in preference to plaintiffs. 

Defendant 1 appealed. 

J£ B» CJianhal (Government Pleader) and C. A. llele appeared 
for the appellant (defendant 1) In spite of our father^s adop- 
tion into another family we retained our right and status in the 
family of oiir birth. The parties are Jains and they do not 
perform shrnMhm (annual obsequial ceremonies). Amongst 
them adoption is not made for spiritual purposes. It is made 
for secular purposes only. The theories of Hindu law based on 
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spiritual notions and slirdcldka. do not affect them : Mayne’s Hindu 
Law, page IGS, 7tii Ed.; West and Buhlor, p. IHS, 3rd Ed. 

The Subordinate Judge has attempted to romanize the Hindu 
Law and has wrongly decided the case against us on the analogy 
of lioman Law. The case ought to have been decided accordiiif)^ 
to the recognized principles of Hindu Law. 

Secondly^ the Subordinate Judge has held that a son born 
before his father^s adoption goes with his father into the adoptive 
family in the same way as the wife goes with her husband when 
he is adopted. This is a wrong view. The case of a wife is 
different from that of a son. The wife takes through her 
husband while the son acquires a right by birth and takes along 
wdth the father. Besides according to the texts a wife is part 
and parcel of her husband. 

The third ground on which the case is decided against us is that 
although a Hindu acquires an interest by birth, that interest is not 
a fixed one omd is liable to be varied. But his interest as joint 
owner does not cease. Circumstances may increase or diminish the 
quafikim of that interest. This interest acquired by birth can be 
taken away only in particular cases and under particular circum« 
stances. It ivS a right created by a text and it can only be taken 
away by a text. The adopted person loses his right on account 
of a text : Mandlik's Translation of die Vyavabar Mayukh, p. 59. 
The text applies only to the person adopted. There is no text 
wliicli takes away the right of a grandson, that is, a son born 
before adoption. ■ 

The effect of adoption is personal. It only passes the person 
given in adoption into the adoptive family. The forms of the 
ceremony of adoption do not speak of a vicarious effect on the 
son of the person adopted. Adoption is the civil death of a 
person in the family of his birth and is, his re-birth in,: ;the" 
adoptive family : Sarkar^s Hindu Law, p. 150, Srd Ed. ; 

The opinion of . the Shastri given at p. Tl48 of Westl and 
Buliler slioiild not be accepted. It is neither supported by any 
reason nor by any text. Even if the soiffs son pa^^-ses out, he 
will not lose liis interest in .the family of birth. It is vested 
and indefeasible, interest. He 'does not cease to be a grandson 
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because his father has, ceased to be a son. The capacity of the 
adopted person's son to inherit in the family into which his 
father is adopted; e^eii if allowed, will not destroy his capacity 
to inherit in the faanly oE his birth, since such capacity is based 
on blood rehitiGiiship and the rights by birth remain in tact in 
spite of the father's adoption. 

Tbs will made by our grandfather and the other evidence in 
the case show that the intention of both, the grandfather and 
father, was that we should remain in the natural family. 

Jayakif] with 8, 5. PatJcar appeared for the respondents 
(plaintiffs) ; — According to Hindu law the son of a person given 
in adoption passes with his father in the adoptive family by 
implication. There is no direct authority on the point either 
in the Text Books or British Indian Works^ except one case in 
West and Biihlcr, p. 1148, which supports our contention. We 
submit that the rules laying the age-limit of the son to be 
adopted are of later growth and that the practice of giving 
away sons, having sons, in adoption/must have been rare : Dattak 
Oiiandrika II, 33; Sarkar's Hindu Law, p. 152, 3rd Ed.; 
Sarkar on Adoption, p. 359, 3rd Ed. ; Bnjhhoohmjee 

MuJiaraj v. 8ree Qohoolookaojee Miiharaj^^\ NatJiaji Krishnaji v, 
Hari The original texts which we rely on will have to 

be interpreted on this footing. 

In the absence of direct authority except as aforesaid, the 
question will have to be determined wdth reference io^ fir 
the principles and analogies known to Hindu law, and, ^ccondl^i^ 
the broad equities of the case. That the parties are Jains is 
immaterial for no contrary custoniis pleaded in this ease and the 
general Hindu law will, therefore, apply : Mayne's Hindu law, 
p. 7th Ed, : Bhagwcui Koer v. Bose y Sundarji Damjiw 
Bahihiii ; MdiioJtcir Lctl v. baudrsi Das ; A’lUCiva v, 
Maliadgmida^^K 

I. If we consider the question by the principles and ana- 
logies known to Hindu law, we find,™ . ’ . 


(t) (1816) I Borr. 202 at p. 210. (3) (1903) 31 Oal, 11, 

(2) {1371} 8 Boui. H. C. R. A. C. J., G7 (4) (1904) :?9 Bom 316. 
atp. 72. {3} (1907j29 All, 495, 

(G) (IS96) 22 Bom. 416 at p, 422. 
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(a) That the father, wife and son constitute a unity of Hindu 
family, the main idea beirsg that the wife is the other half of 
the husband, and the son is the soul of the father re-inearnatod* 
The wife and the son are both the body of the father as it 
were; so complete is their identification: Manu lY, 184; 
Mandiik’s Manava Dharmshastra, p. 554 ; Bapu Siiastri Moghe%:: 
Mitakslir.ra, p. 15^ 3rd Ed.^ interpretation of the term ja^d 
(wife). This identification is niore complete in the case of the 
son than the wife: Gangu v. Chandrahliagahad^K If therefore 
the wife passes with the husband^ as is conceded, a fortiori 
should the sou pass with the father on the adoption of the 
latter. The grandfather has nowhere been given the power 
cf sending his son out of his line by adoption so as to encroach 
on this essential unity of the father^ mother and son in Hindu 
law, 

{h) There is also another feature of sinfilarity between a wfife 
and, son in Hindu law, viz.^ that the father enjoys a patria 
potestas or qualified ownership over them both : Bapu fchastri 
Moghe^s Mitaksha^ra, p. 225, 3rd Ed, ; Yajnyavalkya Smriti II, 
175 and following. If the father, therefore, is given awmy 
in adoption by the grandfather, he must pass out along wfith 
those who are recognized by Hindu law, for the purpose’s of 
developing and perfecting the domestic life, to be within tiic 
pale of the father^s influence and patria ^ otestas and lo whose 
society and up-bringing he is entitk-cl according- to law The 
grandfather^ by the act of giving away his son, cannot deprive 
him of the objects over whieli the son enj.fys such ownership. 
To allow the gran dfo.ther the double power (1) of tearing bis s ni 
out of his nataral environment, and (2) of tleprivinc; rim of the 
right of taking his wife and sons wl.h liiui, would be -g ih>,i 
the conception of Hindu Jaw and an unjustiliaide widening 
of the texts allowing the gift of a son in ailoption, to say 
BOthir.g about siieh a power being : arsh .nd i? eC|uitabio 

. There is a passage in the Yyavab.u* Alayukh, bapt r Rg 
sectism 1, pi. 11, wdiieh at first sight s.-ems to be iv'minst 
our coritotttion but if rig.itly cimstraod it is in one favour. 

U) (1907) 32 Bom. 275. 
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for t only denies' that the father lias over his wife and 
son the same' 'kind of physical ' ownership' as over his cow* 
The passage, however, admits that the father does enjoy A 
qualified or secondary ycmia) ownership over them, Medhatithi 
supports the same view,-: Maiiava Dharmshastra, Vol, I, p, 296, 
Instances of qualified ownership over the son are also to be 
found in the rule of Hindu law that father’s dominion over 
the son extends to the powmr of giving away the son in 
adoption: Vyavahar Mayukh, lY, pi. 15; West and Buhler, 
1146, 2rd Ed.; Sarkar’s Hindu Law, pp, 117, 119^ 3rd Ed« 
If therefore the father can transfer the son into another family 
by his voluntary act of giving away, there is nothing opposed to 
Hindu notions in holding that such a transfer takes place by 
implication in Hindu law by the father himself going out of his 
family under the gift in adoption made by the grandfather. 

(e) The texts declaring the effect which adoption has on the 
severance of connection between parties are also in our favour. 
Adoption cuts away the ^otra Q.im)y nMha (inheritance) and 
piuda (funeral oblations) of the son and the father: Manu 
I^y 2i2 iMae/mva V, llalingapa^'^. 

Adoption, therefore, has the effect not merely of destroying 
the individual relationship of the father giving and the son 
given ; its effects ex fend to a disconnection of the lines of the 
father amd son^ meaning thereby that the son given away and 
his own issue become disconnected from the father and his 
relations in the ascending and the descending line* 

This view is confirmed by the interpretation put on the above 
text of Manu (IX, 242) by the Vyavahar Mayukha, Chapter IV, 
section 5, pL 22^ v/here the author after pointing out that 
(jolra^ riUla pinM have to be understood in a wide 
and liberal sense as inclusive of all acts, connected therewith, 
proceeds to state that adoption brings about the extinction of 
all such acts, and by way of illustration mentions that from 
this also follows, as a matter of course, the cessation of family 
connection with the uterine brother and the father’s brother and 
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to rest/' The author thereby illustrates the principle that 
the disconnecting eSects of adoption are extended beyond the 
two. individuals concerned, 

' The Vyavahar Mayukha, Chapter 17^ section 5^ pi. 37^ 38 
develops the same idea. The giver and taker of the boy both 
intend^ by the adoption, to affect not only the single relationship 
of father and son^ but the various other relations dependent on 
that relationship : Dattak Mimansa, VI, 8 ; Dattak Chandrikaj 
II, 18 and 19. Sarkar’s view (Sarkar^s Hindu Law, pp« 
156, 158, :3rd Ed ) that adoption is only a civil death of the person 
given, is not quite accurate and has not been accepted to be so : Sri 
'Rajah Tenicata Narasimha Appa Roio \\ Sri Rajah Ra%gapya 
Appa Mow 

It’ thus follows that the two lines having been disconnected as 
aforesaid by the adoption and the son being identified with the 
father and being also under his dominion, on the father passing 
out by adoption, the son also goes out with him. 

(d) The relationship between the father and the son is sacred 
and inviolable in Hindu law ; nothing can destroy it, not even 
the grandfatlier^s act of giving away the father in adoption* 
The son, as the offspring of his father, has the and the 
father, as his progenitor, the right of giving and receiving 
shr-addhas and other obsequial rights. This nexus is indissoluble 
and even in [cases where it is replaced by another tie based 
on legal fictions, as for example, the son by adoption becoming 
the son of the. adoptive father, or the damsel's son {/cdnin) 
becoming in certain cases the son of his mother's father, the 
same is allowed as an exception in consequence of special texts : 
Mitakshara, I, pi. 7. Even in such exceptional cases, if by 
some chance the artificial tie happens to snap, the natural re- 
lationship revives and the son comes back to his genetive father 
as an heir or sharer: Manu, IX, 162,181 and Medhatithfs 
comments thereon at pp. 1189, 1198 and 1207 of Manava Dliarm- 
sliastra, Vol. II. 

It "was argued that the single ceremony of adoption can only 
affect the son who is the object of the ceremony, it cannot affect 
a)dlSP5) 29 Mad. 437 at p. 438. 
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the son^s son. To this oiir answer is twofold— (1) The son^s 
son passes not, in consequence of any vicarious effect of, thC' said 
cereinonieSj buthy implication of Hindu law, and (2) eveii the doc- 
trine of ceremonial identification between the father and son^ in. the 
sense that ceremonies performed by the one or on the one have 
their effect on the other^, is not unknown to Hindu law : Manu It 
27^ '37'; Manav Dharmshastra, Vol. I, pp.. '119, ^ 129, ISOj! 
Yajiiyavalkya I, 56 j Bapu Shastri Moghe’s Mitakshara, p. 15. 

It was further argued that the son takes hy birth a vested 
and indefeasible interest in his paternal property which would 
be defeated if our contention be allowed. But adoption is an 
exception to this rule assuming the so-called rule is as binding 
and definite as alleged ; as for example, if a son gives his own 
son in adoption can the grandfather raise this doctrine as a bar t 
In Hindu law the grandson’s relationship to the grandfather 
is through the father as the word (son^s son) itself 

indicates* If, therefore, the sonship ceases, ipo fado^ the 
grandsonship must come to an end. Besides adoption wipes out 
all relationship traceable through the father, like that of uncle, 
brother and the rest: Vyavabar Mayukh, IV, pL 23. The 
grandfather being the father^s father must cease to be so the 
moment the father ceases to be his son. All vested rights of 
property being based on this relationship, as was conceded, 
will also end : Mitakshara, I, pL 2; Gangu v. Ckandrahhagabai i 
Ananta Balaokarga v. Bamodhar 3£ahmd^^^ ; Kandasami v, Boraisami 
Ayyaf Baldeo Das v. Sham Lai Colebrooke^s Digest, Vol. II, 
p* 562, The doctrine of the grandson^s taking a vested interest by 
birth is qualified by another doctrine of Hindu law that the said 
vested interest works itself out through the father, as for 
example, for purposes of partition. The rule of Hindu law that 
on the father becoming disqualified, the disqualification of the 
son would necessarily follow unless saved by special texts, also 
illustrates the principle that the son^s interest, though vested 
by birth, is traceable and works out through the fathers Mitakshara, 
II,pL9' ; pfapta in the sense of necessarily implied/^ 
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If we test the question by applying the theory of shradcUias^ 
the texts prescribing the shradd&as which the son of the adopted 
son has to perform support our contentioii : Yyavahar Mayukha^ 
IV, pL 28 j Dattak Chandrika^ III^ 20, 21. The opposite con- 
tention, if allowed, will lead to a double anomally, Jmt, the 
son’s son remaining in the old family would have no father 
for whom to perform the sh^addhas and seeondj. the grandfather 
in the old family would have no sliraddha after his death, 
except for a year during which his grandson would perform it, 
but at the end of that period his grandson could offer the 
shraddha to him only as pdrvan rite through his own father 
which is impossible ex h^pofhesi, 

IT. Even the broad equities of the case are in our favour for 
holding that the son should pass out with his father on the 
latter^s adoption. The main tests will be — •(!) What is for the 
welfare of the son, and (2) What would be fair and equitable from 
the stand point of the father going out by adoption. 

(1) It is obvious that the son^s welfare wmiild be better 
promoted by allowing him to go out with his father for the 
following reasons : — (a) Pecuniarily his position would certainly 
be better, for gnerally it is only the poor or the comparatively 
poor who give their sons in adoption into a richer family, (5) 
his genetive father and mother would certainly take better care 
of him than the decrepit old grandfather, or the rival co- 
parcener uncles in the family of his birth and (c) if he is a 
minor of tender age who would be his guardian? Unless our 
contention is allowed, his genetive mother and father would 
not be his guardians, for having gone out of the family by 
adoption, they would be strangers. 

(2) It is unfair that the grandfather should have the power 
of sending the father out of the family without allowing 
Mm to take with him his sons to whose company and up* 
bringing he has an indefeasible right. Why is his wife allow'ed 
to go with him ? In order that there may be no void in his 
domestic existence in his new environment, a doctrine expressed 
in Hindu spiritual conception of the identity of the husband 
find wife* Is there not a similar, if not a greater, identity 
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with his sons, who in the strict conception of Hindu law^ are liis 
own soni re-born and his saviours in the next world by reason 
of the sliTCKldlias they would offer him? Why should the 
grandfatlier^’s act of giving him away in adoption, over which 
in strict theory, he has no control, be allowed to deprive him 
of the society of his children, any more than his wife. There 
is no authorit}^ for the proposition that "a father cannot give 
his adult son in adoption except -with the consent of such son. 

Ghcmlal in reply : — The motive for adoption among the Jains 
being purely secular, the argument based upon the theory of 
performing slifaddhas and offering of pindas can have no 
application. The cases relied on are cases of succession and 
special ciistoiin 

The term gotra as used in the texts cannot mean anything 
else than family. 

Chanbavaekak, Ag. C, J. This appeal raises an important 
question of Hindu law, which may be stated as folIow’’s :~Wlien a 
married Hindu, having a son, is given in adoption by his natural 
father, does the ^lindu^s son also, like bis father, lose the gotra 
and rights of inheritance in the family of his birth and acquire the 
gotra and a right of succession to the property of the family, into 
which the Hindu is adopted ? 

The parties to this first appeal are Jains, but, in the absence 
of any special custom, Jains are governed by the ordinary Hindu 
law ; Bhagvandas Tejmd v, Bajmal ; S/ieo Singh Eai v. Mmsmnut 

No special custom, departing from the ordinary Hindu law of 
adoption, has been set up in the present case, and the question 
above stated must be determined with reference to that law. 

The Subordinate Judge (Mr. V. V, Phadke), who tried the suit 
out of which this appeal arises, has decided the question in the 
affirmative, mainly on the strength of a vgavastJia (rule) quoted as 
from a manuscript at page 114 j 8 of West and Buhler^s Digest of 
the Hindu law", 3rd Ed., and on the analogy of the Roman 
law. The tigavasilia apparently rep3:esents the view of a shastrL 
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and is one of the opinions collected on different points of Hindu 
law by the learned authors of the Digest, The vymMlm is as 
follows':— ^ ■' ■ ■ 

“ A man having a son is adopted and then dies. His son takes his place as 
heir in the adoptive family.” 


This is so, though another son is born (to the adopted) after the adop- 
tion,” 

The son horn before bis father’s adoption not only is heir to the adopt- 
ive grandfather’s estate, but is answerable for a debt of the grandfather ad- 
mitted by his father.” 

No reason is given, no text cited in support of this opinion. We 
cannot, therefore, accept it, unless a close and careful consideration 
of the principles of Hindu law, bearing on the question under 
consideration, satisfies us that it is correct. 

The Subordinate Judge has also adopted for a basis of his de- 
cision ^The analogy of the Roman law on the point^^ as a guide 
under such circumstances as if the Hindu law were barren of 
light on the subject. That law is a jurisprudence by itself and 
contains within its limits all the principles necessary for appli- 
cation to any given case. It is doing scant justice to Hindu law 
as a science to suppose that, because there is no express text pro- 
viding for a concrete point arising for adjudication, therefore 
there is nothing in it to guide a Judge in deciding that point and 
he must import analogies from foreign laws to help him. The 
Hindu law-givers have not indeed laid down a rule in express 
terms on every conceivable point. But having provided texts 
for such cases as had arisen before or in their time, they left 
others to be determined either with reference to certain general 
principles laid down by them in clear terms or by the analogy of 
similar cases governed by express texts. Had the Subordinate 
Judge (a Hindu) gone into the question in this case a little deeper 
and considered the authorities on Hindu law a little more care- 
fully than he seems to have done, he would have found that there 
was no need of romanising the Hindu law for the purposes of 
his decision. 

In determiningthe question before us, we must bear in mind the 
exaci; position which the son, born to an adopted Hindu before the 
adoption, occupied at that tiine. By birth he acquired the gotra or 
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family of his birth ; and, if that family was joint and owned 
ancestral property (as was the case with the parties before us), he 
acquired by the very fact of birth, joint ownership over that 
property with his father. “Grandsons/' says the Mitakshara, 
(Oh. l/Sec. V, pi. 2), “have by birth a right in the grande 
father's estate equally with sons." “The grandson has a 
right of prohibition, if his unseparated father is making a 
donation, or a sale, of effects inherited from the grandfather," 
(pi. 9). It is true that this right of ownership by birth, which 
grandsons acquire, is subject to the qualification that at partition 
“the distribution of the grandfather’s property must be 
adjusted through their fathers, and not with reference to them- 
selves," (pi. 2) ; but that qualification merely fixes the measure 
of their share. It does not destroy the vested right of equal 
ownerahip with the father, which exists all the same in the grand- 
sons. As explained in the Viramiirodaya '. — “Thus the compe- 
tency being equal, and the right by birth also being equal, equal 
participation would have followed but is prevented by the text ; 
‘ Among grandsons by different fathers, the allotment of shares i.s 
according to the father’s’" {Fir. MU., Mr. Golapchandra Sarcar’s 
Translation, p. 90). 

The Subordinate Judge admits all this in his judgment, but he 
gets over it by observing that the interest acquired by a grand- 
son “is not fixed once for all but is liable to be varied or done 
away with altogether," because his share may be ingreased or 
decreased according as his father or grandfather has more or less 
sons and because the father has power to alienate the property. 
This is a fanciful mode of explaining away the grandson’s 
interest acquired by birth. A man’s interest in property as joint 
owner does not cease because circumstances may increase or 
diminish the quantum of that interest. As for alienation, it is 
allowed only in special cases. But that does not affect the 
question of the grandson’s vested right. To quote the 
Tiramikodaya again “It has been established that in the grand- 
father’s property the grandsons also acquire ownership by birth ; 
hence the equality of the grandson’s share (with a son’s share) 
in the grandfather’s property is based upon the authority of the 
texts and not founded upon any equitable principle." (Page 91.) 
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' Tlie soEj tlien, begotten by an adopted Hindu before adoption^ 
has vested rights in the ancestral property of the family of his 
birth. Rights of property once vested cannot be taken avfcay 
except in the mode or modes prescribed by Hindu law. They 
cease either by deaths sale^ gift, degradation, disqualification' 'or 
by adoption. In the case of a son, whose father has been given 
in adoption after his birth, if none of these modes for the extinC“ 
tion of his vested rights of property applies, there must be the 
clear authority of some text for holding that the rights in 
question are extinguished because the father of the owner of 
those rights, having been given in adoption, has his rights in 
his natural family extinguished by the act of adoption. 

So also as to the gotm. That is determined by birth and it 
adheres to a Hindu male throughout, unless it is changed by Ms 
adoption into another family. 

It is urged by Mr. Jayakar, who has argued the case for the 
respondent with his usual ability and learning, that clear 
authority for the extinction of the rights and gotra is to be 
found, first of all, in the text of Mann which says 

A given SOB shall never claim the family and estate of his natural father ; 
the finda (the obsequial oblation) which follows the family and heritage, and 
the shraddha and other funeral ceremouies of the giver cease.” (Manu Ch. IX, 
Verse 242 : see Mandlik’s Hindu Law, p. 59, lines 10 to 13.) 

The original word for family in this text of Manu is goira. 
Mr. Jayakar argues that gotra means santdna^ literally, continual 
tion, as observed by Tclang, J., in RacJiava y. Kalingapa 0) ; or 
literally, a line of descendants, as explained in the DaUalca 
Mimama (p. 25, Shiromani^s Edition), and the Saw sham 
KaustMcL 

These words are not always used of descen-dants only. They 
are often used as meaning family/^ the whole group of ascend- 
ants and descendants. Medhutithi says that, according to some, 
gotta means 'vamska^ which applies both to the line of ascendants 
and of descendants. The author of the Sams/cara KavMulha cites 
of Trikandi, which says, that axntati^ gotra^ janamt and 
hda are synonymous teiuns. Kula means, literally, family. 



YGL. XKXllL] 


«83 


BOMBAY SERIES. 


For the purposes of liis .argument^ to make it logicalj Mr. 
Japikar oiiist contend that the word gotrai^ used in ManiFstest 
as applying only to tlie descendants of the man giving his son in 
adoption. The arguioent is that when the son is given, his son 
too ceases to belong to the family of his birth ; and that because 
s itxt hays that the man given in a^doption is cut off Ly the 
adoption from the gotntj^ rneariing, the descending 'Hue of the 
giver. It that is the meaning oi the word/what becomes of the 
adopted man's connection with the ascending line of his natural 
father? Does that con tiniio ? Mr. Jayakar is forced to admit 
nit does:. not, 

in the Mitakshara gives us the meaning of 
-:gof;ra :(MAt Sec. ¥,■ pi. 6 ) on the autliority of Yrihat Maniu 
‘‘It reaches as far as* the memory of birth and name extends/*’ 
If f/oka means both the ascending and tlie descending Hue of the 
natural father g£ the man given in adoption, the latter, accordin:g 
to-Maiiu% text, ceases, after adoption, to have, connection with 
both ^ the "lines. That iiicdiides his --o-wn- soils- bom before the . 
adoption. 

The : 'text of . Manu,' wliicli ' we are now ■ discussing, in terms* - 
"■.rekttesvto the personal status .oi the man given in adoptions Tt 
predicates certain' things of him, and him only, as the. result of 
ado-ptiom.. They a.re the extinction in his case of -the gotm 
■(family) :Of liis iiatural father and thenl.ght of succession to his 
- property,- ' And according to Hindu- logicians (if 5), where 
ill a text certain qualities are predicated of a person, they apply 
to him only and the rule in the text tlioiild not be extended to 
oihers.^b ' Maiiii'’s text, therefore; must bo coniloed in its appH- 
caiioii to tlie person of whom it speak*, tlmtps^ the man given in 
adoption, arid not extendicd to h.is son :born before-' the adoption. 

But lh\ Jawakar contends that the explanation of tl;o text 
given by dsilakantlia in the Vyavlam Maynhha brings that son 
ivitliiii its operation. That explanation is as .-follows : ' 

Therefore the son begotten by the adopted son slioiild likewise 

pei'r;)rra hi'-i faiber s h(ir>in>likchTami paravane/, sliracldJia, and tlio like cere- 
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monies in con 3 u.ncfcion even witli tlio (original) adopter/* (Maacllik’s Hindu 

,HaWs p.„59j lines S2, to So.) .■v / 

son begotten by. the simpk adopted soa..^^meaas;a€eard^■- 
: iiig to.MiY Jayakary a soil begotten wliethex before or after adoption, 
words' used for tliat e:s:pressi.oii do : not giippoit^- 
■ that construction, ■ The w^ords are hmla 

2^i-4a;/a son begotten by the simple adopted son. The begetter 
is specified as one endowed with a particular status '-that of 
adoption. The special reference to the statns shows that the son 
begotten by such a person is one begotten after that person has 
acquired the That is the natural and grammatical con“'' 

stmetion cf the words. Take^ for instance^, the word vibhaJetaja 
(a son begotten by a separated co-parcener); used in a quoted 
';.in':>the::..,Mitakshara' '(C!u» I/; 'Sec. VIj ■ pi. ,4)., ■'■.It .\means,;:'‘^^'.OE 
begotten after partition/* So also the word patitaslajjah used 
in the text relating to exclusion from inheritance# It means 
‘^^the offspring o£ an outcaste^’ that as explained by all the 
commentators; not one begotten by the person outcasted before ' 
:':':excommiimcatioB; but one begotten u/liile the begetter' was under'., 
that disability. Similarly^ son begotten by a simple adopte'd 
son/^ must mean one .■begotten'" afters' not befdfey''adbp^^^^^ 

The ' declarati'Oiis^ Tvliich have to- be made ' at lire ceremony of 
adoption by tho person giving and the person taking respectively; 
are relied upon by Mr. Jayakar as siipportiong Ms case. The 
declaration made by the 'natural father of the boy is -as; 

, follows j— 

I am going to' give lay .Boii'in -adoptioii in order to create (between mj sen', 
and his adopter) those various reciprocal obligations which aiuso-fmE'i thQ': various 
relations, giiohas that of father and son (at present) existing between me and the 
like on the one handj and this (iny) son cn the other.’* (Mandiik’s Hindu La wy 
p. 04, lines 6 to 10.) 

This declaration refers to extinction of the ‘'reciprocal relations'' 
which exist at the time of the adoption ceremony betwetm the 
boy and his natural father. They do not in terms refer to the 
reciprocal relations existing then between that father and his 
•grandson, that is, a-'son begotten already by the son who is being 
given in a-Ioptioa. A grandson stands in the place of a son to 
liis grandfather j there are reciprocal relations between them just 
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as tliero are bekreeii the father and the- .^raii cl father. They arise 
no doubt tlirorgii tiio father^ but neYertlieless they become^ after 
they have avisoii, independent of tlie relations between the faihcr 
and the graiidfaJJier. And there is notMiig in -the language of 
the declaration above cited to show that these reciprocal-relations 
between the p^randfather and the grandson are affected by the 
gift of .the, father ill acloption. . 
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But Mr, Jayakar iiiaintains. that the reciprocal relations of 
grandfatlier and grandson are not independent of tl^oso between 
the foiTiier and the father. The grandson^ he argues, is related 
to 'Ms grandfather through the father ; the father is the principal 
link which binds the grandson to the grandfather^ and ho asks, 
if the link is cut off, what is left to bind the grandson to his 
■.grandfatlier? 

: ■ This ingemoiis arguinei^^^ seem to derive some support 

Trom ' the doctrine of Jimiita Vahana on the stibject of a grand- 
soMs right of ownership acquired by birth in. iiis gramclfatlier^s 
'property while . the father is alive.- Accordiog too him ' the, 
.grandsons and tho' great-grandsons whose fathers are alive'' cannot 
confer '’ oblations on iliQ partkt occasions ; ■ they are not, therefore', 
entitled "to the estate of their grandfather and great-grandfather 
respectively. , . ' Their interest i'n ,the grandfather ts wealth 

is fo'nnded on- their relation by. birth to their oivii father; 
consequently they have a - right to just so miieli as should have 
been their latherks share/"^ 


This is not, how- ever, the doctrine of the Mitakshara school. 
The anthor of the Viremitrodaya^ who is, substantially a folloivcr 
of that school, quotes the abovementioned remarks of Jimufca 
Vahana and combats his view. He .says. that view is not 
.acceptable .(see the Viramitrodaya., . translated by Mr. Qolap^ 

Chandra Sarkar, pp„ 90 and '91. ^ See.. 23a., paras' 2 'and S). 

-.The reason he gives- is tliai^Mn the 'grandfather^s property the 
grandson s also acqui r e ' ownership by .. birtb,.'®-^ ■ That is ,,th e car d i n al 
principle of the Mitakshara, school, which divides it from the 
school of Jiinuta Vahana. ; It is not correct to say, that the father 
is the link so binding the grandson to the grandfather that, if it 
breaks, it carries with it the grandson too. The father is a link 
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so far that through him sajnnJd relationship i eh.vecri g:\ n. 
and granclson is brought about. This is pointed out by 
Vijnaneshwara in the chapter on Achara (cereinoiiies) in ilic 
Mitakshaia-^ while explainiDg the term sapijiihfn os cnnureiion 
by particles of one body (see -the passage cited in translation in 

MalluhJiai Bctpuhhai V, M^nJcnvarhai) Bn t when the rdation 
has once been brought about by bivtlg the grandson becomes an 
entity by himself, and the conliiraance of that relation does not 
depend on the continuance of the father's relation to tlie 
grandfather. Even if the father die or become an ascetic^ or 
outcastCj and thereby cease to have any right to ilie grandfather s 
property^ the rights of the grandson, born before any of those 
events, do not cease but continue. 

One of the obligations, which the SJiastnis impose upon every 
Hindu as arising from his relation to his paternal ancestors, is to 
beget a son and tlierely discharge a debt called p'lfu rvMa or 
paternal debt duo to those ancestors. Tliis reciprocal obligation, 

,:, it ;’is urged, is extinguished when the HiiiduusJ'givenVm/v 
; by his father, and the extinction means the wiping out of the line 
of SOB, grandson, etc., represented by the son given in adoption, so; 
.far as the giver and other members of bis family are coiicemed, ' 
The' answer to that is that, when the. Hindu has begotten 'a son 
before he is given in adoption, the paternal obligation has been 
discharged ; the debt has been paid ofl j and that particular 
ciprocal obligation has as obligation ceased tobxist . Immedia* 

tely on the birth of liis first-born a man is called the father of a 
son and is freed from, the.debt to the ^ manes.'^' ■ [Manu IX, 1.06,] 
The son born to the Hindu has taken the place- of the debt j as 
grandson born in the family '. he ' has acquired certain rights : andv 
there i.s no question of reciprocal obligation wutli reference to him 
lietweeii.the Hindu and his father giving him in .adoption., „ : A, debt 
discharged in the mode prescribed by the Slmstras ceases to be a 
debt and with it the obligation as to.it dies, so far as the father is 
'coneexmed. , The grandson becomes charged with a similar 
obligation, he becomes a continuer of the line himself being both 

See oa tliis lioint section 23A of the Yimiliroclaya, of Mr^ Golapoliaiiclm 

Sarcar^s transJation. 
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for iviigOin^s aotl .sc'cnlar purposes of' as-' mucli value tO; tlie 
grandfacheras llie father. The obligation and the line represented 
by the grandsoii must continue unless it is extinguished altogether 
in the mode or modes prescribed by BhastraS) that is, by death 
or excomniraiication or by the giving of the grandson-, himself in 
■adoption by liis fathein iNowhere do the Shastr^B say that they 
are exiirigiiislied by the mere -fact of the father having bee-ii 
given ill adoption. 

The declaration, made by the person taking the Hindu in adop- 
tion at the adoption ceremony, runs as follows ; — 

‘•‘In order to create between tliis person on the one liand, and mo and the 
like on tliG other liaiid, various reciprocal obligations consequent on the various 
inntiiiJ relations, such as those of father and son ; I am going to adopt (tins 
person as) a son.’h (Ma ndiik'’s Hindu Law, p. 64, lines 19 to 23.) 

Here again, the reciprocal obligations^^ spoken of are iliose 
to arise in future, that is, after the adoption, as a consequence of 
. it.- i 'One of those obligations is for the adopted son to beget a son 
and- -thereby discliarge:,, pitru mna ' or paternal debt. That 
camioiv mean discharging a- debt by. means of a son born before 
the -adoption, who has already served to discharge another debt, 
due to the ancestors in the natural family of the adopted son. 

So far, then, as the texts and commentaries bearing directly on 
the question of adoption are concerned, they do not support the 
case for the respondent. They deal merely with the personal 
staim of the man or boy given in adoption ; and do not purport 
to affect the sLatns of his son, begotten before adoption. 

: - But it i-s: argued that when a married man is given in adoptio-ii,- 
:his'' wife ■ passes with hisii into the adoptive fain ily—she, like him, 
acquires the new gotmi fhat what applies to the wife of the man 
adopted must apply to his son also, begotten before the adoption, 
because, both according to the Smriti writers and theiivcomment-a- 
tors, a raan'’s wife and sons go together. In support of this 
argument reliance is placed on a text of Narada cited by 
Vijnaiieshvara in liis chapter on Resumption of Gifts in the 
Mitakshara (p, 225, lIoghets,3rd Eci.), 

That text says tlmt a mao shall not make a gift or sale of his 
sons and wife. The reason for that rule,, as given by Nilakantlia 
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in the Vyavaliara Ma^vMa^ is that there being no owner.sliip 
.,oi?er a; wife as, there- is m-a--cow^&c., there cannot be any property 
;in;the::children begotten on her/t (Mandlik^s Hmclii Law,^:. :P./- §S^^ 
:lines^82 and '33.) ■, . This merely pi’opoimds thelaw so far-as^a 
power to make a gift or sale of his wdfe and children is concerned* 
It does not follow from it that the mauts relations to the 
children are the same in every respect*as his relations to his wdfe. 
When he is given in adoption, his wife passes with him into the 
adoptive family, because, according to the Slimtras. husband and 
wife form one body, A woman can be given in marriage but 
once. (Mandlik’s Hindu Law^, p. 169, para. 65.) For the purposes 
of dJiarma (religion), art ha (wealth), and hdma (desires), she and 
her husband are inseparably united ; as long as her husband is 
alive, the wife is dependent on him ; with her he has to worship 
the domestic fire j she is necessary to him for family sacrifices ^ in 
short, as a commentator puts the relation of husband and wnfe 
is one of close proximity/*’ If the husband becomes contaminat- 
ed by one of the deadly sins {nialid pdtaJm)^ the wife has to wait 
till he is purified. On her death, her funeral ceremonies have to 
be performed by the family {ffoira) of her husband, if her marriage 
has been according to one of the approved forms. That is, by 
the g&tm to which the husband belonged at her death. This 
intimate relation between husband and wdie makes it necessary 
and natural that when the husband is given in adoption, his wife 
should pass too, because the lot of the one is cast with that of the 
other. But that kind of intimate relation does not exist as 
between a father and his son. It is true that, according to the 
BhastraB^ there is a certain kind of identity between them. The 
father,'^ it is said, ^^is reproduced in the son/^ The meaning and 
import of that is explained in the judgment of this Court in 
• Gmig% V. Ghandrahliagabai 6) which deals with the question of 
the exclusion of persons under disability from inheritance. 

The theory of identity between a father and his son recognised 
by the Bliastras does not mean that they are one body as husband 
and wife are. It means that- they are to some extent co-equals. 
Adoption does not disqualify a man for inheritance or a share 


fi) (190?) 32 Bom, 27S at p, 



Toil. XXXIIL] 


689 


BOMmr'SiEies* 

at a partition in the same way as disqualifying causes ■ such as 
impotences excommunication, from caste^ blindness^, lunacy^ and 
the like« The latter deprive a man "absolutely' of the right to 
inherit and tlie right to partition. Adoption^ on the other liand^ 

substitutes, those .rights in the .family of adoption for those 

acquired in the family, of birth. No complete analogy can^ there- 
fore, bo drawn for the purposes of the question we are now 
discussing from the texts on the subject of exclusion from inheri- 
tance or partition of persons disqualified. 

^ Biit^ , assiiiiiing that an analogy can properly be drawn, it is 
rather against than in favour of the respondents case. The lead- 
ing text on the subject of disinherison mentions the _ persons 
disqualified, but does not mention their sons except in the ease 
of the outcaste. Even in that case^ it is only the son bora after 
the father^s, excominunicatioti who is included among disqualified 
heirs. The next text refers to the aurasa and IcsJiel-faja sons of the 
persons disqualified. In the case of these sons, that text says, no 
disqualification can exist, if they are personally free from the 
disabilities mentioned in the preceding text. This second text, 
says Vijoaiieshvara in his gloss in the Mitakshara, became 
necessary because of the preceding text implying that the 
father’s disqualification leads also to the son^s disqualification. 
Not that it necessarily implies, but that the second text is intend- 
ed to remove, a doubt which might arise in consequence of the 
mutual '.relations of father and son. 

Now, , in ' dealing with the question of exclusion from' 
inheritance, the mrUi writers and the commentators have taken 
care to point out expressly that certain kinds of sons do not but 
other kinds of sons do share their father's disqualification. Bat 
they liave not done that in dealing with the subject of adoption. 

If it be argued that the reason for providing’ a special text, 
exempting the (mraBa hhetraj a bohb from sharing their 

father's disqualification for inheritance, co.uld only be that, but for 
that special test, those son,s with tiio.^other kinds of . sons,, would 
have been included in the father on the.-grouiKT of the SImtnQ' 
identity, the answer is furnished by. the language of the leading 
text on the subject of disinherison, ' If, because of' that identity,' 
what disqualifies the father must disqualify the son also in all 
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Matters: and especially to properly, where was 

tiie.:necessifcy of specially referring:in that te:^t 'to; the,,, 'son' b 
by.' ■ail' , 0 nte.aste;., after . the 'latter^s .excoriiiiiiinieaiion., aiid .net 
mentioni'Bg'at the same time the sonsni the other disq.iirJifM^ 
persons ?,' If, a 'father, and his. son . are ideiitienl so that what 
happens to the one must happen to the other, then it mnst follovr 
that, if a father becomes an ontcaste, or contract some other 
impurity, the son must also necessarily coiiiract it. And yet 
every Hindu knows that is not the law or slruslfa. 

But then, argues Mr. Jayakar, if it be held that the son of a 
Hindu, begotten before the latter^s adoptioii, does not pass with the 
Hindu into his adoptive family but remains a member of the family 
of his birth, this result must follow that the son in question cannot, 
on the Hindu’s death, perform the difierent obsequial ceremonies, 
due from every son to his deceased father, and that because the 
fatherinsucha-caseliasceasedto.be his father by going into 
another gotra or family. The son can perform the shiacldha and 
otherdeath ceremonies of his grandfather, but the Shastrasprescribo 
that in all these ceremonies the oblatiosis must be offered to the soul 
of the father first, where the father has cliecL lie.ro there is no 
father, he having gone into another family, and, if there is no fatlier, 
the oblations to the grandfather and other ancestors cannot be 
given. This argument involves the assumption t ■ lat, when a married 
man having a son is given in ad .option, one result of the adoption 
is that it destroys theiialiiral relation of father and son between 
them for the purposes of obsequial ceremonies. All that 
text, to which reference has been made in the foregoing; part of this 
judgment, lays down is tluit the man given in aUption loses 1l:s 
natural gotra or Liinily and the right to iiumrit tlio property of Ids 
natural father, and wdtli them Ids right to oiler ^jhali or I'liiicral 
oblations to liu natural father. But the text doe.s not say iliat 
the son of that man, burn before his adoption, ceases to be Ids son 
idght'do';'oS'er:£dn'erat,;,'Qblations:to;his;So,ub;iii^c^^^ 
^::,::his:fl6ath.,:;^,,EbrAiib'thiiig,;n 

means can you make your father cease to he‘" (Jaimiai, Bibliotheca 
Indica Series, Vol. I, p. 74-2}. ■ The mere fact that the fai-lier has 
gone into another family by adoption and ceased to bo of his surds 
or family cannot unmake, what he naturally is~ihe soids 
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father. The 'pfrm of the two may differ in consequence of the 
.adoption, but it is not always necessary for funeral ceremonies, 
that the person performing them should be of the same goim as 
the deceased. A sister’s son and a son-in-law can perform those 
ceremonies and yet they are not of the same gotra. So a son 
begotten before the adoption of his father would be entitled to 
perform the latte/s funeral ceremonies. All the Smriti says is 
that such ceremonies shall be performed by a son.-^^ It does 
not make the obligation dependent upon the continuance of the 
father in the same gotra as the son. 

In that ease;, argues Mr. Jayakar, the son must be also entitled 
to the father^s property in his adoptive family. That is a non 
segtdicr. According to Apararka, a son must perform the funeral 
ceremonies of his father even where the father has left no property 
for the son to inherit. (AparjSrka, Anandashrama series, 
p. 463.) 

Manuks text says that the funeral oblation follows the inheri- 
tance, not the inheritance the funeral oblation. Niiakantha in 
the Vyavahara Mayubha makes this clearer. The funeral rites 
of the deceased, as far as the 10th day inclusive, should be 
performed by whoever takes his wealth, including the king 
himself. And Vishnu says the same : ' He who takes the wealth 
is declared (to be) the giver of the pinda or funeral oblations 
(Mandlikbs Hindu Law, p. 84^ lines 15 to 20.) And Balambhatta 
explains in his commentary on the Mitakshara that ^‘the right 
to offer funeral oblations and the right to take the deceased'’s 
property by right of heirship are not always co-extensive but 
they may be opposed 0), go also the Viramitrodaya 

'' The capacity for presencing funeral oblations is not alone the criterion 
of the right to heritage, since the younger brothers are entitled to the 
heritage although they are not competent to oifer oblations while there is 
the oldest brotlier.” (The Viramitrodaya, translated by Mr. Golapchandra 

Sarhar,,.,.pr,,91.). , 

But,, Mr.:;Jayakar .asks, what if the man giving his son in 
adoption dies after the adoption, leaving him surviving that son 
and his son begotten before adoption ? The man^s son cannot 
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,;:per£o'mi,.liis funeral ceremonies',' because Manuks text ordains that ■ , 
'..to' be a. necessary result of tbe adoption. ■ , Nor can. tbat' sotf 
perform it, because it is laid down that no one who has his 
father alive shall perform any sjmddlia. 

The answer is, that is the general rule, but to it there are 
several exceptions. It is unnecessary to specify the latter here. 
They are given in detail by Nilakantha in his Sliraddha Mapihlta^^K 
Among the exceptions is a case 'where the father has become an 
ascetic or an outcaste {patita). In such a case, says 

Nilakantlia, the grandson has the right to perform all the ten 
Skradclkas The general rule in fact applies only where the 
grandfather has left a son qualified to perform tbe ceremonies. 
Thisis clear from a S?7inti of Katyayana quoted by Madhavacharya 
in his Faraskara Samhita (Bombay Oriental series, Vol. I., Part 
II, p. 462), which says : — ^ 

A grandson should not perform the funeral ceremonies of the 
grandfather if the grandfather has (died leaving) a son/* 

If the grandfather dies after having given his son in adoption, 
he must be regarded as having died sonless for the purposes of 
his funeral ceremonies, and of succession to his property. The 
grandson in that case takes the soi/s place. It is not correct, 
therefore, to say that a gromdson has no power in any ease to 
present oblations so long as the father is alive. As is pointed 
out by Mitra Misra in the Firamitrochja ^Hhe fitness for 
presenting oblations ..... is not wanting in grandsons too 
(while their father is alive) (Translation by Mr* Qolapcbaiidra 
'■,garkar,'p:9,l') ■" 

For these reasons the question argued in this appeal and stated 
at the coiimiencement of this judgment must be ans'^vered in the 
negative. The result is that the appeal must be allowed, the 
decree of the Subordinate Judge reversed, and the claim of the 
appellant awarded with costs tbroiighoiit on the respondents* 

, Beefee revermi'^r'^ - 

/OH , c » ' f #N. r (Sliraddlia Mavuldia.) 

m mm mmm * 

(3) The l^^fo^eIwe is to pages 22, 23 and 24 of .tho edition published by Mahadeo 
, Oopiil Sastn Asnrapurbar, Jrana Durpen i ihes?. 
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Jjifore Sir Bmil SWA -S'!, Chief Jiistioe, and Mr, Jicstioe Batelielor, 

MAIIAKTAWA kom IEAPBA (oBiamAL Defendant 4 ), Appellant^ v. 

' GAIJCjAWA kom MALAFPA and others (original .Dlaintife and 
Dependants 1 and 3 )/Eespondents,^. 

\Mmclw Ij'cm-^TanG]ials-~ll%rhafs — Suh-cUvisions of SJitidra trlhe-^Inier^ 
mcifrlage valid’-- Custom as to illegality — Burden of proof, 

' A marriage between a man of the Pan dial caste and a woman of tbe Ivurbar 
caste is valid. Tlie Pancbals and the Kurbars are siib-di visions of the Siindra 
tribe. 

Tbo onns lies npon bbe party alleging an illegality by reason of inimemoiial 
custom to prove siicli probibitiiig custom. 

Jndefim Valimgypooly Taver v. Mamasawmy Pandia Talaver {^) Mid. 
Falcirgaiida v« G-angi (^), followecb 

Second appeal from the decision of T. D, Frjb District Judge 
of Dhdrw^r^ conlirming the decree ■ -of ,V. ¥. Kalyanpiirkaib 
Subordinate Judge of Haveri., v 

The plaintiff sued to recover from the clef endants,' the 'property 
in suit alleging' that the p-roperty belonged to her d'eceased father 
Dclelm, that it was in the possession of her dstep-m other Savakka^ 
and that Savakka having remarried the inheritance devolved on 
the plaintiff. Savakka was joined, in the suit as defendant 3 
and defendants 2 and 4 were' alienees from Savakka. 

■, : Defendants 1/ 2., and. 4 set up their title as vendees from 
.S.avakka., . ■ 

, : 'Defendant J did not put in appearance. 

The Siiborclinate Judge;, V. ¥. Kalyanpurkaib found that the 
re^marriage of defendant 3 was proved, J'. hut he found in the 
negative as to the necessity for .the alienations by her. 
'iherefore^ allowed the plaintiff^s claim. 

On appeal by defendant 4 the District Judge found that, 
though the re-marriage of defendant 3 was proved, still the 
ctuestion as to validity of the re-marriage should have been 

Second Appeal No* .78S of 190^, 

(1) (1869) 18 Moo. L A, 141. ( 2 ) (1896) 2S Bern, 277* 
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raised and considered by the Subordinate Judge inasauich as 
defendant 3^s liusbancb Basappa, belonged to tlie PanGlial 
(artificer) caste and defendant ,3 .belonged to tlie Kiirbar 
(shepherd) caste, both castes being sub-divisions of the Slmdra 
tribe. The case was therefore remanded for a finding upon the 
issue, Was Savakka^s reonarriage with Basappa a valid 
marriage ? 

On the said issue the finding of the Subordinate Judge, V. G. 
Kaduskar, was in the negative. 

The respondents, that is, the plaintiff and defendants 1 and 8, 
I'aised objections to the finding. 

The District Judge, however, found in appeal that Savakka^s 
re-marriage was valid and that the alienations by her were not 
binding on the plaintiff. He, therefore, confirmed the decree. 
With respect to the validity of the re-marriage the Judge made 
the following observations 

In disposing, after remand, of the second issue, Mr. Kadnskar has found 
himself unable to accept the ruling in TJxmna Kuclmin v, Bholaram Blmhi 
(15' Cal. 708). I take it however that Mr, Kadiiskar’s attention was not 
drawn to the fact that the judgment to which he takes exception was quoted 
with approval by the Bombay High Court in FoMvgowda v. G-angi (22 Bom. 
277) and that both these decisions are founded on the judgment of the Privy 
Council in Bulerun v. Bamasawmg (Moore, Yol. XIII, p. 141), 

The concluding words of the judgment of the Privy Council may he quoted. 
Those words are : On the whole seeing that those parties are both of the 
Sudra caste and that the utmost that has been alleged really is, that the 
Lomindar was one part of the Siidra caste, and the lady to •whom he -was 
manned was of another part, or of a sub-caste, their Lordships hold the 
marriage to have been valid ; to hold the contrary V70iild in fact be introducing 
a new rule, and a rule which ought not to be countenanced.” 

I follow these rulings as a matter of course « 

All that the Courts decide is that two Sudras of different parts of the caste 
can contract a marriage which the Courts will regard as valid in law. Whether 
the members of the different divisions will regard such marriages with dis- 
approval and will take action accordingly is a question into which the Courts 
have not entered and are not Hkel f to enter. 

In the ease now before parties to the maiTiage were^ W^ 

Sudras— a Kux'bar and a Pa»;lmj^ Under the rulings quoted the marriage 
which, as I have held, was between them was valid iinlese it is 
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proved tta'; tiie marriage was prohibited by immemorial custom (see the Bombay 

ruling cited above). 

Tbe evidenee in tliis ease certainly does not establish any prohibition by 
inimemoriai cnstoni and it seems impossible to attach much importance to the 
necessity for what has been referred to as conversion On that point I am 
impressed wdtii Kalyanpurkar's remark : I feel tolerably sure that 
considering the superiority of the Panohal caste (i* e.y Basappa’s caste) over the 
irurbar (®. e., Savakka’s caste) there can be no objection to the validity of such 
a marriage/’ 

This would be in accordance with the old rule cited by Mayiie on page 106 
of his 7th edition. Originally marriages between men of one class and women 
of a lower were recognized.” 

The further treatment in this work of such mar*riages as obsolete cannot be 
accepted here in view of the remark on that point in 15 Oal. 711. I hold that 
the marriage was valid. 

Defendant 4 preferred a second appeal. 

Ji, B. Chauhal (Government Pleader) and <?. 8. Mulgmmhaf 
appeared for the appellant (defendant 4) The sole question is 
about the validity of Savakka^s marriage with Basappa* They 
belong to entirely different castes. Under this circumstance it 
cannot be said that Savakka has gone into another family by 
her re-marriage and thus lost all her interest in her deceased 
husband'^s property. Basappa^s caste is Panchalj while Savakka’s 
is Kurbar. The validity of the marriage must depend upon 
the custom of the caste with regard to such marriage, Panchal 
is a caste akin to Brahmin : (Steele on Hindu OustomS;, 
pp. 352 and 356). A Panchal like a Brahmin has to perform 
Thread Ceremony (investiture of sacred thread). In other 
respects their rights are taken from the Kamlakar Sutra 
or the Sacred Ordinances of the Shudra caste. It is the custom 
of the caste that can validate such a marriage. The lower Court 
has relied upon the decision of the Privy Council in Indenm 
F dvMgyfjOohj Taver v. Ramasawmg Pandia Tdlaver^^K We submit 
that that case is distinguishable. There the marriage was between 
a Shudra male and an illegitimate female. An illegitimate person^ 
whether a male or female^ has no caste at all and such a marriage 
does not come wdthin the pale of Hindu Law# We rely upon 
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the remarks on p. 71 of Tagore Law Lcciurc-s^ Hindu Marrisgo 
and Stridhan. The ruling in FaUrgcmla v, Oangi^^'^ lays down 
that the marriage between members of two sub-divisions of the 
Lingait caste is not invalid. But in the present ease the very 
fact that Basappa and Savakka are excommunicated shows that 
the custom of the caste does not recognize such a marriage. 
The decision in U-poma Kusham v. Bholarmn is against 

our contention. That case originated in Assam and perhaps the 
sub-divisions there were in the same caste. 

G* Mnlgmmhar : further rely upon Narain Bharat* 
BaJchal and laJcshmi v. Kaliaming^^K 

[BatcheloE; J. : — In the last case the marriage was between a 
Brahmin girl and a Rajput husband. They were not members 
of the same class or tribe.] 

N* A. Sliiveshmrkar appeared for respondent I (plaintifl) ; — The 
texts in support of a marriage like the one involved in the present 
case are Manu^ Ch. Ill, cl. 12 et seg; Mitakshara, Ch. I. sec. 2? 
cl. Sand note; Strange’s Hindu Law, Vol. 1, p. 41, relying upon 3 
Colebrook’s Digest, 329 : see also Golap Chandra Sarkar^s Treatise 
on Hindu Law (3rd Edn,), pp. 102, 104, Original^ a marriage 
between a man of a superior caste and a woman of an inferior caste 
was permitted. It is only the later commentators that introduced 
the prohibition against inter-marriages. But the prohibition 
applies only to the three regenerate classes and not to the Shiidra 
class. In Narain Bliara v. Bahlal the question as to the 

validity or otherwise of the marriage was not decided. There the 
question was whether from the fact that a man of the Kaivartta 
(fisherman) caste and a woman of the Tanti (weaver) caste lived as 
husband and wife for a period of twenty years, marriage in fact 
could be presumed to have taken place between them, and it was 
held that it could not be presumed inasmuch as the basis for such 
-presumption was wanting in the case, the parties being members 
of two sub-divisions of the Shudra tribe between whom there 
was in practice no inter-marriage. That ruling does not lay 
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clown that an inter»niarriage between such sub-divisions is 

legally invalid, 

ScoTTj G. J. :— The question which has-been argued before us 
on behalf of the appellant is, whether a marriage between a man 
of the Paiiclial caste and a woman of the Kurbar caste is valicb 
The Panchals and the Kurbars are sub-divisions of the Shudra 
tribe® 

It has been held by the Judicial Committee in Inderun Yahin- 
Qypeolij Taver v. Marnamwmy Pandia Talaver^^^ that when the 
factum of a marriage is proved the presumption is that it is 
valid in law and in that case there was nothing illegal in the 
inter-marriage of members of diiferent sub-divisions of a Shudra 
tnbe. The onus woiild^ therefore^ appear to lie upon the party 
alleging an illegality by reason of immemorial custom to prove 
such prohibiting custom. That was the view taken by this 
Court in the case of Pahirgmda v® Gangi 

The learned District Judge in the case now before us has 
correctly applied the law as to onus. He says ^Hhe evidence 
in this case certainly does not establish any prohibition of imme- 
morial custom.’^ We must therefore bold that the marriage of 
Savakka with Basappa was a valid marriage and the appellant's 
case- for that reason must fail. 

dismiss the appeal with costs. 

Appeal dumismh 
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l^efore Mr, Justice Gliandavarhar and Mr. Justice Heaton* 

HABIHAE XAKTA BHATTA (oeiqihaIi Pitrchasek), App.SLLANTj;??.:;EAMA 
PANDU SHETTI AJTD another (OEIG-INAI jTri>GHSNT«DEBTOIl 
Deoeee-hoIjBee), Respondents.^ 

Civil Frocedttre Code (Act XIV of 1882\ sections 2M, 310 A, 311 — Decree — 
^Execution — Sale at Court auction — Application to set aside sale on ihe 
ground offrmid — Appeal lies from orders passed tmder section 310 A when 
tJiep also fall under section 2M, Civil Frocedure Code, 1882. 

Witliin a month of the sale at a Court auction, the jiiclgment-debtor applied 
to the Court to set aside the sale on the ground that owing, to conspiracy among 
the villagers (including the decree-holder) the sale was at an undervalue. A 
week later, but within the month allowed, he again ax)plicd to the Court to set 
aside the sale under section 310A of the Civil Procedure Code (Act XIY of 
1882), depositing the amount as required by the section. The Subordinate 
Judge rejected tbe second application on the ground that it did not lie as the 
judgment-debtor had already applied to set aside the sale on the ground of 
irregularity under section 311 of the Code. This order was on appeal reversed 
by the District Judge. On appeal to tbe High Court, it was contended, first, 
that the order passed by the Subordinate Judge was not appealable ; and, second, 
that the second application could not be granted because the judgment- debtor 
had already applied to set aside the sale under section 311 of the Code. 

Eeld (1) that the order passed by the Subordinate Judge was appealable. 

Fita Y, ClmnilalOO followed. 

(2) that the allegation in the first application being that the sale had been 
brought about by the fraud of the residents of the village where the lands 
were situate and where the decree-holder resided, the application must be 
regarded as an application under section 244 and not under section 311 of the 
Code of Civil Procedure of 1882. 

Decree of the District Judge confirmed, 

Golarn Aliacl Chowdhry v. Judhister Clmndra Shethai^) followed. 

Second appeal from tbe decision of P. J. Talyarklian, Acting 
District Judge of Kanara, reversing the decree passed bj K. R« 
Natu, Subordiante J udge at Kumta« 

Proceedings in execution, 

* Second Appeal No. 811 of 1D08. 

(i) (1900) 31 Bom. 207; 9 Bom. U B. 15. (2) (1902) 30 C.il. 142, 
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One Viresliwar obtained a decree against Raina Pandu.Sbetfcit 
In execution of that decree, property belonging to the latter was 
sold at a Court auction .and p.urchased by Harihar Kanta Bhatta 
on the 17th January 1908. 

The jiKlgment-debtor : Rama Panda, applied to the Court on the 
8th February 1905 for setting aside the sale- on the ground that 
the property was sold at undervalue owing to conspiracy among 
the villagers, who .included the decree-holder. That application 
was rejected. ' 

On the loth February 1908^ he again applied to the Court 
under section 310A of the Civil Procedure Oode^ 1882^ and deposit- 
ed the amount required. 

The Subordinate Judge rejected the application on the follow- 
ing grounds ;~ 

Tills application is opposed bj both the decree-holder and the Court purchasor 
(vide exhibits 20 and 21). They say that this application is not tenable 
■under the proviso to section SlOAj Cml Procedure Code, as the applicant had 
formerly made an application under section 311, ' Oi^il Procedure Code. Such 
an application under section 311, Ciyil Procedure Code, wa,s made by this 
Judgment- debtor on 8th Pebniary 1903 exhibit 16). The sale took 
.place.; on .17th January . 1908. It was rejected. ■ This application under 
section 310A is not hence tenable under the proviso to section 310A» 

From this order there was an 'appeal to the District Judge^ 
who reversed the order passed by the Subordiaate Judge, The 
reasons for his decision were expressed as follows 

According to the latest rulingg o£ the Calcutta, Madras and Allahabad High 
Courts an order under section 3I0A of the Oiyil Procedure Code is one under 
section 244, clause (e) of that Codcj and is consequently appealif,bl 0 {vide 
L L. E. 28 Cal. 73 ; 30 Mad. 507 and 29 All 275). The Bombay High. Court 
has, without going so far, recently hekl that a question under seetion 310 may be 
one relating to execution, discharge or satisfaction of the decree or to the stay 
of eseciition thoreol undor section 244 (c), and, where that is the case, an appeal 
will lie from an order passed under section BIO A. (vide 1. 1/, R. 3i Bom, 207). 
I am bound to follow this last ruling and so proceed to consider whether in the 
present case there was any question between the decree-holder a-ncl the judgment- 
debt or relating to execution, discharge or satisfaction of the decree or to the 
sts;y of execution thereof. On the facts I find that there was. The judgment- 
debtor’s application was opposed by the decree-holder on the groiiiids (1) that the 
judgment-debtor had previously applied under section 311 ; (2) that Ixo had not 
deposited a sum sufficient to satisfy the othey decm-holders (who had applied 

B 1189—0 


Habiiiau 

Kaxta 

1 ), 

Rama 

Paxbf* 


700 


THi mDIA:E':LAW:;BEPOET3.;> 


1900, 


Haeiiias, 

Kastta. 

Vf 

'Bama 
; 'BAiTDir,' 


for ratoa])lG disr-rreution) j and (3) tliat tlie sum dsposlted did not appear to be 
sufficient to satisfy even bis decree. Tbe last two grounds clearly raised 
questions falling under section 244 (r). In the Bombay ease above referred to tliG 
second of tbe above three grounds was held to bring the case under section 244 (o). 
I therefore bold that tbe order of tbe lower Court is appealable. 

lUo lower Court had refused to set aside tbe sale on tbe ground that tbe 
judgineni:«debtor had previously applied under section 311, Civil Procedure 
Code. Exhibit 16 is the x>rovious application. That npplicatioii does not 
at all sbONY that it was made under section 311. That section is conhiied 
to applications made for setting aside a sale on the ground of an alleged 
irregularity in publishing or conducting it. hTo sueli irregularity was, however, 
alleged in the ax)pl]cation in question. Yfiiat tbe applicant had alleged vvas 
tint his c-nomies bad combined with the village people and told them not to bid 
at tbe sale. It was not alleged that any intending purebasors were dissuaded 
from bidding while the sale was taking place, though even if this bad been done, 
I do not tbiiik that it could be called an iiTeguiarity in conducting the sale. 
It is thus dear that the sale was sought to be set aside on the ground of fraud 
and not cn the ground that any irregularity In publishing or eondnoting tbe 
sale bad been committed, Thit tbe Subordinate Judge himself had not treated 
tbe application as ono falling under section Sil at the time it was presented is 
clear from tbe fact that be bad summarily rejected it on tbe very day it wa$ 
presented. For these reasons, I licld that lower Court was wrong in refusing 
to set aside the sale on the ground that tbe judgment-debtor bad previously 
applied under section oil. I bold that there was no such application. 

The auetiou-piircliaser appealed to the High Oonrt, 

Nilkauth At'-mram^ for the appellant siibixiit^ firsts that 
the order passed by the Subordinate Judge is not appealable. The 
auction -purchaser here is a stranger : he is not tbe decree-holder. 
In such a ease no appeal is provided for by section 8S of the Civil 
Procedure Code of iBS2, See Chiindi Cliaran Mandal v. Banks 
Behar^ Lai MandaB ^'^ ; Jogodmiurul Singh v. Amrita Lai SireaB ^^ ; 
BmicjBliuUar Haidar v. Kedar Nath MondaB^^ ; Kedar Nath Sen 
V. Uma Charan^^h 

The decision in Pita v. turned upon the particular 

facts of the case. 

Secondly^ the judgment-debtor having once applied to the 
Court under section 311 of. the Civil Procedure Code of 1882 for 

(1) am) 20 Cal 419. (3) (1806) 1 C. W. 114 

(2) (1S95) 22 Cal 767. Cd (1900) 6 C, W. N. Lf. . - 

C^) {1906) 51 Born, 207 j 9 Bom, L, B, |5, 
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setting aside the sale, no subsequent application under section 
8l0zl ot the Code could be entertained. The very terms ot 
section 310 forbid it. Where a sale has taken place, it can only be 
set aside under section 811 of the Civil Iroceduie Code of IbSi. 
See Malkarjtui v. Narkari^^K 

lor the judgment-debtor The case of Pita v. 
Chitdlal^P&y-plvB, and ti.enfore an appeal lay to the District 
Court. The first applic tion was not an applic inoii uiiriei sectioii 
Sll at all The District Judge was also of that opinion. Ihe 
seeonil application under section 310A was thereijore competent ; 
and under the mandatory provisions of section 310 A the Court 
was bound to entertain it. 
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WO points of law have been urged in 
support o£ this second appeal. The facts^ stated shortly^ are. 
these I— The' property had been sold by the Court on the 17tli 
of January 190,'8^' in execution o£ a decree against the- respondent. 
On the bth of February lOOS^ he applied to the Court to set aside 
the sale. That application was made upon the ground that the 
people of the village, where he i-esided and where the property 
was situate, had so conspired as to bring about the sale for under- 
value. The application (exhibit 16) -was rejected. On the 15tli 
of February 1908, the respondent applied to the Court under 
section 310A and deposited the amount required by that 
section. The appellant objected upon the ground that the appli- 
cation could not be entertained, because the judginent^debtor, 
(respondent) having made an application under section Sll, was 
debarred by the provisions of section 31 OA from claiming any 
relief under the latter section. 

The Subordinate Judge allowed the objection and rejected the 
respondents application under section 310A. The District Courts 
on appeal by the respondent, has reversed the order of the 
Subordinate Judge. It was argued, before, the District Judge 
that no appeal lay against the order of the Subordinate Judge. 
The District Judge, relying upon the decision of this Court in Pita 
v\ GJhtimlal^^\ held an appeal lay* 


.CX) , (19.00) 25 Bom* 337.,at pr 852.^ 


(3) (1905) 31 Bom, 207 j 3 Bom. L* R, 15^ 
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Before us it has been argued that the District Judge was wrong 
in ho'^iing that an appeal lay to his Court against the Subordi» 
irate Judge’s order under section 310A. We agree with the 
District Judge, The ease is similar to that of Pita 

Then it is argued that the judginent-debtor^s application under 
section olOA could not be granted, because he had applied to 
set aside the sale under section oil. But was it an application 
under that section ? It may be that^ when the respondent present** 
eel the application^ he presented it as one falling under that 
section, but the question is, not what he thought or what section 
he had mentioned in his application, assuming that as a matter 
of fact he had mentioned section 311 and none else. The 
substance of the grounds upon which he had made the appli- 
cation to set aside the sale must be looked to. If the 
allegations, on the strength of which the respondent asked 
the Court to set aside the sale, did not bring it wdthin the 
grounds specified in section 311, tlie mere mention of the 
section could not in law make it an application under ii So 
looked at, it did not fall within the provisions of section 311^ but 
it must be regarded as an application under section 244. The 
allegation was that the vsale had been brought about by the 
fraud of the residents of the village where the lands were situate. 
It is admitted that the decree-holder and the judgment-debtor 
were residents of the same village, so that the fraud was one 
imputed to them as it was to other villagers. If that is so, the 
application was not under section 311 but in reality was one to set 
aside the sale for fraud under section 244. That such an applica- 
tion could be made so as to attract to it the provisions of 
section 244 was decided by the High Court of Calcutta in 
Golam Aliad GliomAlmj v. Jndkister Ckimdra Shalia^^^^ with the 
principle of which we concur* Therefore this ground argued 
before us must fail. We confirm the decree with costs. 

HiATONjs J,: — I agree with the order proposed. I wish to add 
a few words about one argument. It is contended that every 
application to set aside a sale must be an application under 
section 311 of the Code; in other words whatever its nature and 
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whatever the grounds on which it proceeds it must come under 
that section. The argument so stated I think refutes itself ; 
but if further refutation is needed, it will be found in two 
specific cases which dealt with applications to set aside sales 
which were held not to be made under section Sil. These are 
Golam Mad GliowAhry v. JndMster C/imdra Sha/ia<-^'> and Para- 
sliram v. Balmiihtnd^^'> . I wish only to add that I consider 
that the District Judge has given ample reasons for the conclu- 
sion at which he has arrived and his decree should be confirmed. 

Decree confirmed. 

E. B. 


APPELLATE CIVIL. 


BeforB Sir Basil Scott, Rt,, Chief Justice, and Mr, Justice Batchelor, 

Bum AUK ITDAJI JADHAV, Plaintiff, The AGENT, S. IL 
EAILWAY COMPANY.^^ 

The Indian Bailwa^s Act (IX of 1890), section 75, Schedule II, clause (1 ) — 
Parcel containing articles liable to he insured and also not liable to he 
insured — Loss of the parcel in transit on Mailway line -^Suit against Maihoay 
Com fang to recover damages tvith respect to goods not liable to he hism^ed — 
Railway Company not liable — Arlkles—Pachage, 

PlaintiS’s agent at Poona consigned a parcel to plaintiff at Dlidt’^var. The 
parcel contained goods wliiolij according to section 75 and Scliediiie II of tlie 
Indian Eaiiways Act (IX of 1890), were liable to be insured as well as those not 
so liable. The parcel was lost in transit on the Southern Mardtha Eailwaj 
Jjine. The plaintiff thereupon sued the Eailway Company to recover damages 
for the loss of tlio goods which were not liable to be insured. The defendant 
Company denied liability. 

SeU that the Eailway Company was not liable. The words of section 75 of 
the Eailway Act (IX of 1890) draw a distinction between articles mentioned 
in Schedule II of the Act and the parcel or package in which they are contained 
and provides that the Eailway Administration shall not be responsible for the 
loss, destruction or deterioration of tbe parcel or package. 
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Eefsirence by R. G. Bhadbhacle-, First Class Subordinate 
Judge of Dliar\Yar in his Small Cause jurisdiction under Order 46, 
Rule 1 of the Civil Procedure Code (Act V of 1908)» 

The facts which gave rise to the reference were as under 

The plaintiffs agent at Poona consigned a parcel to the plaint* 
ifi at Dhdnv^r. The parcel contained silk and lace goods ^vortli 
Rs. 145'4-Uand cotton fabrics worth P^s. iOl-4-0. The parrel was 
lost in transit on the Southern Mar^.tha Railway Line owing 
to ^ the negligence of the Railway Company. Tiie plaintiff 
therefore brought a suit in the Court of the First Class Sub- 
ordinate Judge of Dii^rwar in its Small Cause jurisdiction to 
recover damages, namelj;, Rs. 114-13-0 for the loss of the cotton 
fabrics. He claimed no damages for the loss of the silk fabrics 
because his agent at Poona had failed to insure the parcel under 
section 75 of the Indian Railways Act (IX of 1890). 

The defendant Company admitted the loss of the parcel in 
transit and contended that they were not liable for the loss of 
the parcel as the plaintiff had not declared the contents of the 
parcel and had not insured it on payment of a higher charge as 
required by section 75 of the Indian Railways Act and the 
rules of the Company. 

On the said pleadings the Subordinate Judge raised the 
following point for decision 

‘^Whether the BalaVs failure to declare the contents 

of the mixed parcel and insure the same absolves the defend- 
ant Railway Company for loss of the cotton fabrics which were 
not required by the Railway Act or rules framed thereunder to 
he insured 

The opinion of the Subordinate Judge on the point was in the 

'■negativor - ^ 

He was, however, doubtful as to the correctness of his opinion 
and as his decree in- the ease was not appealable he referred the 
said point for an authoritative decision under Order 46, Rule 1 
of the Civil Procedure Code (Act V of 1908). In making the 
reference the Subordinate Judge made the following observa- 
tions 5-^ 
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It is admitted by the defendant®’ jdeader'tbiafc under .th& repealed Eailway 
Act of 1879 seotioa 11 the defendants would have been liable for loss of^tbe', 
iiniusurable fabrics. The view now pressed on .the Court iS' that, stated 
ill the Conimentarj on the Bail way Act by, Messrs., Russell and Bay ley, 2iid 
Ed., p. 199. It is stated therein that under the present section 75 protection 
extends to the entire parcel or package, including the articles which 
shoLild, and those which need not have been declared. The words “ of the 
parcel or package ” in this section form an alteration of the law, and under 
section 11 of Ilia repealed Act of 1879 and section 10 of the Act of 1854 pro- 
tection was only extended to the contents of the parcel which should lia\m been 
declared under those Acts. The above propositions appear from the foot note 
(5) of the Commentary to have been stated on the authority of two cases one 
decided by the Chief Court of Punjab (1) MoJiamed Abdul y. The Seeretarij 
of State for India in Council (2) and a case decided in 1895 by the Court of 
the Bmall Causes at Bombay. 

Pefendants’ pleader has been able to procure for my perusal Mr. Tiruven- 
katacharya’s Bail way eases in •which the first case has been reported at 
p. 23. I have not been able to procure the copy of the Times of India in 
wdiich the second ease is said to be reported. 

With due deference to the Judges of the Punjab Goiirt, I must say that I do 
not share in their view and that of the leaprned Judge who referred the 
question for their opinion as to the construc‘tion of section 75 of the Railway 
Act of 1890. 

In section 11 of the Act IV of 1899 the words (material for this case) are 
“ the carrier by Railway shall not be liable for loss, &c., to such property unless 
the value, &c., are declared.” In the now Act the words loss, &c., of the parcel 
and package’’ are substituted for loss of such property. 

A mere cursory realing might lead one tolsiipposo that the Railway Oompany 
beirg exempted for loss of an uninsurable parcel the exemption extends to a 
mixed parcel containing goods not required to be insured. The Logyature 
has not made it a criminal offence on the part of a consignor to send a parcel 
witlio lit insurance if he so pleases. 

It is admitted that under the English Carriers Act and the old Railway Acts 
the defendants’ Company would have been liable for loss of the cotton fabrics. 

Section 75 of the present Act appeam under Ch. 7 about the respons- 
ibility of Railway Administration as common carriers. That chapter after 
stating the gen 0^^^1 liability of the Railway Company under section 72 makes 
further provisions in certain sjiecihed oases by section 73 as regaards animals 
and by section 75 as regards articles of special value. 

Uncler the usual canons of constinietion section 75 must bo coniine I to the 
articles of special value mentioned in the second schedule of the Eadiway 
Aci as to which insurance may be said to he in a way compulsory if the owner 
•wishes to hold the Company liable for loss of his paroM on any account. 
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In Maxwell on tlie Interpretation of Statutes^ 4tli Ed.j p, 89, it is 

stated Ill tlie interpretation of general words and phrases tlie principle 

of strictly adapting the meaning to the particular subject-matter in reference to 
which the words are used, finds its most frequent application while expressing 
truly enough all that the Legislature intended they frequently express more in 
their literal meaning and uaturai force. 

That in such eases general words are to be restricted to the fitness of the 
matter with reference to the subject-matter in the mind of the Legislature. 
Turther there is a presumption that the Legislature does not intend to make 
any alteration in the Law beyond what it expressly declares by express terms 
or by implication (Maxwell pp. 122, 123). 

I do not therefore tMnk that the construction of section 75 of the Bail way 
Act adopted by the Punjab Court is right. Under the Indian Law lioporfcs 
Act (XYIII of 1875, sectiou 3) this Court is not bound to follow that Court’s 
ruling or that of the Bombay Court of Small Causes. 

However in view of the above rulings^ and having regard to the liberal 
grammatical construction of section 75, I entertain some doubt as to the 
correctness of my opinion and as there is no ruling on the point by the other 
High Courts, I submit the question for an authoritative decision by the High 
Court. 

BhanJearrao N. Karmcl fa7?iicus curim) for the plaintiff; — The 
responsibility of a Railway Company for loss pf goods entrusted 
to them is governed by section 72 of the Railway Act, This 
section saddles the Company with liability in general as that of a 
bailee under sections 151, 152 and 161 of the Indian Contract 
Act. If the goods are of special value such as those mentioned 
in the second schedule of the Railway Act, then section 75 
applies. This section requires that the sender, in order to claim 
compensation for loss, must cause the value of the goods 
eontained in the package to be declared at the time of delivery 
of the parcel to the Railway Company. The package in this 
case was a mixed parcel. It contained cotton as well as silk 
goods. Section 75 contemplates a package of silk goods alone. 
It does not refer to a package of mixed goods. The words of 
the parcel or package^’ have made an alteration in the old law. 
The section in the Acts of 1854 and 1879 which correspond to 
section 75 of the present Act should be considered in determin- 
ing the scope of that, section. It is submitted that section 75 
should be construed liberally Maxw^eli on the Interpretation of 
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Statutes, 4tli Ed, pp* 89, 122 and; 123. ... Sections 72 and 75 
do not exclude each otlier.^ Where the package- contains articles 
of special value along with others, section 75 would apply do the 
goods of special value 'and in the case o£*the other .-goods, seetioii 
72 would apply. ' -Section 75' applies only to goods, mentioned 
ill the second Schedule while with respect to other goods contained 
ill the package, the Railway Company would be responsible for 
their loss under section 72. The Punjab case referred to by the 
Subordinate Judge in his reference ivas decided under the 
old Acts. 

A r. Talehar (cirdm^ Q%Yim) for the defendant wras not called 
upon. 

Scott, 0, J. We arc of opinion that the protection given by . 
section 75 or the Indian Railways Act (IX of 1590) extends lo 
the wdiole parcel in which silk goodvS such as are mentioned in 
clause (0 of the 2iid Schedule are contained, whether the rest of 
the parcel is composed of articles mentioned in the 2nd Schedule 
■ or not. 

This appears from the words of the section wdiicli drawus 
a distinction between the articles mentioned in the Schedule and 
the parcel or package in which they are contained, and provides 
that the Railway Administration shall not be responsible for the 
loss, destruction or deterioration of the parcel or package. 

We therefore answer the point submitted for our decision in 
the aiSniiative. 
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Order acconUngl fj. 


G. B. K..' 
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Before Sir Bml Scott, M., Chief Jusiiee, and Mr. JusHae Batchelor-, 

BHAGAVANDAS DHAEAMSI (osigikal PiiAintiff), Applioast 
A. BESSE FRENCHMAN (oeiginal Dependant), Opposexi.* 

Aden Courts Act {II of 1864], seoUons 8 and d\— Presidency Small Cav^e 

Courts Act {Xr of 1882), section 69-Besuknfs CouH- Application to state 

a case to the Sigh Court-Application unconditional before delivery of 

jvidgmmxh„ ■ 

A party requiring a case to be stated by the Eesident at Aden to the Hi^^-h 
Court of Bombay, under section 8 of tho Aden Courts Act (11 of 1864) should 
mabe an unconditional application to him in that beMf before judgment is 
delivered, ° 

Malli Brothers Y. Goculhhai Mulehandm axA Bank of Bengal r. Vyab/toy 
Gangjiit) applied* ^ 

Section 9 of the Aden Opiurts Act (II of 1864) gives the Eesident the same 
option of either reserving his judgment or delivering it contingent on the opinion 

« Civil Application No. 78 of 1909 under extraordinary jurisdiotiou. 

(1) (IS90) 15 Bom. 876. (2) (1891) 16 Bom, 61S. 

f Sections 8 and 9 of tho Aden Courts Act (II of ]S64) are as follows !— 

(8) No appeal shall lie from any decision or order of the Eesident given orinade by 
him, vvlietlier in the exercise of his original jurisdieticn, cr in the exercise of his 
Jurisdiction as a Court of appeal or of revision j but if, in the trial of any suit in which 
the claim estimated as aforesaid shall not exceed one thousand rupees in value, any 
question of law or of usage having the force of law or of the construction of a document 
affecting the merits of the decision shall arise, on which tho Eesident shall entertain 
doubts, tho Eesident may, either on his own motion, or on the application of any of the 
parties to the suit, draw up a statement of the case and submit it, with his own 
opinion, for the decision of the High Court of Judicature at Bombay. 

And if, in the trial of any suit or the hearing of an appeal in any suit in which tho 
claim estimated £is aforesaid shall exceed one thousand rupees in value, any question 
of fact or of law or of usage having the force of law or of the eonstrnctibn of 
a document affecting the merits of the decision shall arise, the Resident shall, on the 
application of any of the parties to the suit, or he may on his own motion draw np a 
statement of the case and submit it, with his own opinion, for the decision of the said 

(9) Ihe Eeside.nt may proceed in the. case notwithstanding a reference to the High 
Court, and may pass a decree contingent upon tho opinion of the High Court on the ■ 
point referred ; but no execution shall he issued in any case in which! reference shail ' 
be ma-le to tho High Court, until the receipt of the order of that Court. 
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cf file Higt Court as section 69 of the Presidency Small Cause Courts Act 

(XT of 1882) giTes to tlie Presidency Small Cause Court. 

Application tinder tlie extraordinary jurisdiction (section 155 
of the Civil Procedure Code, Act ¥ of 190S), against the decision 
of IhcLpx General E. De Brath, Political Resident, Aden, confirm- 
ing the decree of Major J. R, Carter, Assistant Political Agent^ 

Aden. ■■ 

The plaintiff sued the defendant for the recovery of 
Rs. 8,077-11-6, being the balance of the amount advanced to the 
latter from the 15th September 1907 to the 12th January 1908 

as per account attached to the plaint* 

The Assistant Political Agent who tried the suit dismissed it 
with costs* 

On appeal by the plaintiff, one of the prayers urged in the 
appeal was as follows : — If/ however, after considering all the 
circumstances, your Honour feels any reasonable doubt as to 
such a finding in my favour as regards the sugar item, I submit 
that your Honour will be pleased under section 8 of Aden Act 11 of 
1864 to draw up a statement of this part of my case and submit it 
with your Honour’s opinion to the Honourable High Court at 
BombayP The Political Resident, however, who heard the appeal 
confirmed the decree without making the reference prayed for. 

The plaintiff, thereupon, presented an application to the High 
Court under its extraordinary jurisdiction (section 155 of the 
Civil Procedure Code, Act V of 1908), urging that the Political 
Resident should have referred the case to the High Court under 
section 8 of the Aden Act and that he had no jurisdiction to 
decide the case finally. A rule nisi having been issued to the 
defendant to show cause why the decree of the Political .Resident 
should not be set aside. 
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J. B* Paiei with A. A, Shah appeared for the applicant (plaintiff) 
in support of the rule. 

K* Ah Koyaji appeared for the opponent (defendant) to show* 
cause* 

Scott, 0, J. : — This is an application under section 115 of the 
Civil Procedure Code of 1908 for revision of a decree passed in 
appeal in a civil case by the Resident of Aden* 
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A suit was instituted by the applicant in the Court o£ the 
Assistant: :,'ResicleBt' and. waS; ;decided against, ' liini :by,;'tliat;.„ 
■Judge,.:." h,';.:' 

: r An ■■.appeal was -then prefe.rred to the Resident with ::a statement ^ 
of the appellant's case in which after setting forth his contentions 
wntb regard to a certain question regarding sugar wdiicli arose 
in the case^ he said: If, however; after considering all the 
circumstances your Honour feels any reasonable doubt as to such 
a'flnding iii my favour as 'regards the sugar item,. I .submit; that', 
your Honour will be pleased under section 8 of the Aden Act II 
of 186.4 to draw up .a statement of Aliis part' 'of. rayy:Case.;.;and..' 
'■submit ' it with your the High Court at 

.^Bombay',* v'''..;' ' . ^ . 

The Sesicleiit having ■■■■.■ considered the argument advanced 
affirmed the decision of the -Assistant Resident and did not draw 
up a statement of the case and -submit it with his opinion for the 
decision of the High Court. ■ 

.. It IS ..contended on behalf -of the applicant that;,, the .Resideofe 
Avas boo od; upon the applicationAo ..'which, :we. have .imferred^ -lo; 
draw up a case and submit it for the decision of this Court in' 
accordance with the provisions of section 8 of Aden Act II of 
1864, 

Oil behalf of the opponent it has been contended that no such 
application as is contemplated by that section was made to the 
Resident because the application which was made wi:is a condi- 
tional application not to be acted upon unless the Resident felt 
. .,■ .reasoiiable xloiibt ■ as. to' 'tb e' ■ correctness of the . appellant-'s . conten- 
tions. 

In our opinion the argument of the opponent must prevail 
The provisions of section 8 of, the 'Aden Act are^ in all material 
respects for the purposes ofAbisnase, the same as those of section 
69 of Act XV o£,188%' the Presidency Small Cause Courts Act, 
and we have the recorded opinion of Judges of this Court that 

Small Cause Courts, Act is bound to make an unconditional 
application before^ the delivery of judgment. Thus in the case of 
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IMUBroMenw Goettlbhai Mr. Justice Farran says: 

It appears to me that the party who requires the Small Cause 
Court to state a ease must do so unconditionally before judgment 
is deliTeiV 3 cl/ To require the Small Cause Court to deliver judg- 
ment and to state a case only in the event of such judgment 
being adverse to the party requiring the case^ would deprive the 
Court of the power of reserving judgment until after the opinion 
of the High Court is obtained^ which power is expressly 
conferred upon it by the Act/^ Again^ this Court in a judgment 
delivered by Sir Charles Sargent in the case of, the Banh 
of Bengal v, Vyahhog Gangji^*^'^ said : The language of section 69 
of the Small Cause Courts Act {XV of 1882) shows that the party 
requiring the Judge to make the reference to the High Court 
must do so before the Judge has delivered liis judgment, as it 
gives the Judge the option, on being so required, either of post- 
poning his judgment or delivering it contingent on the opinion 
of the High Court/'’ 

Now those remarks are directly applicable to the present ease, 
because by section 9 of the Aden Act it is provided that the 
Resident may proceed in the case notwithstanding the reference 
to the High Court and may pass a decree contingent upon the 
opinion of the High Court on the point referred. It is to be 
observed that the word ' may ^ is used in this section while the 
word^shalP is used in section 8. The permissive terms of 
section 9 are also in marked contrast with the imperative terms 
of the corresponding provision in section 7 of Act XXVI of 1864, 
the Presidency Small Cause Courts Act of the same year. We 
therefore think that section 9 of the Aden Act gives the Resident 
the same option as section 69 of the Small Cause Courts Act 
uf4882....:.,. ■ ■ . ■ ■ 

As pointed out in the judgments above referred to, to allow 
of reservation of judgment, the application must be made uncon- 
ditionally before delivery of judgment. 

For these reasons we dismiss the application with costsfi 

AppUcaiion cHsmissedi 
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APPELLATE CIVIL. 


Before Sir Basil Scoitj Kt,, Chief Justice^ and Mr* Justice Batchelor, 

C4ANPATI AMBADAS GAA'DHANI (oeig-iis^al Feaintiep), Apeexl^xt, <&* 
EAGHUKATH ANAXT GAYDIIANI (oeigijtal Dependant), Eesponpent/^ 

Suit for declaration of ownership — JPlainiiffs title proved — I/efendanfs use 
found to he not inconsistent vntli plaintiff's ownership — Bresimiption — 
Bossession goes with title — Adverse possession* 

Plaintiff sued for a declaration that lie was tlio owner* of tEe land in suit 
alleging that t-Eo defendant Ead taken wrongful possession tEoreof. It was 
found as a fact that the title to the land was in the plaintiff and that the 
defendant had made no permanent use of the land inconsistent with its being 
plaintiiFs land. 

iPeM, that plaintiff was entitled to succeed. The said circximstances made" 
out a ease for the application of the presumption that possession goes with title. 
Runjeet Ram B anday^ * Golurcllnm Ram BandayO) md Agency Company 
T. /S'/iorii: (2) followed. 

Framf Curseifi y. Goculdas Madhowjii^) jaiorvedio. 

Second appeal from the decision of B. 0. Kennedy, District 
Judge of Nasik, reversing the decree of 0. D. Kavishvar, First 
Class Subordinate Judge, 

Plaintiff sued in the year 1906 to have it declared that the 
land in suit belonged to him, to obtain possession of it, to recover 
Es, 45 as damages for the defendants wrongful possession and 
to obtain an injunction ordering the defendant to remove the 
superstructure raised by him on the land and restraining him 
from obstructing the plaintiff in the enjoyment of a door and 
well jointly with him. The plaint alleged that the land was 
. yJaintiff^s ancestral property, that plaintiff's building had. been 
erected on it for more than 22 years, that the land had been in 
plaintiff’s possession and that the defendant took wrongful 
possession of it tivo months before the institution of the suit and 
began to build on it in, spite of the plaintiffs protests, 

* Second Appeal No. 141 of 190$, 

(1) (18'T$) 20 W. K 26 (Civ. KuE). : (2) (1S88)' IB App. Cas. 79S. 
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Defendani} contended that the allegations in the plaint were 
false* that the land belonged to the defendant and had been in his 
possession since a long time^ that it did not belong to the plaintiff* 
and was never in his possession^ that the door and the well did 
not belong to the plaintiff and were never in his enjoyment^ that 
the plaintiff never raised any protest against the defendant's 
structure and that the claim was timeharred. 

The Subordinate Judge found that the plaintiff was proved to 
be the owner of the land in dispute, that the claim was not 
time-barred; that the plaintiff was entitled to obtain possession 
of the land and passed a prohibitary order against the defendant 
and a further order directing the defendant to remove his super- 
structure; and further held that the plaintiff was entitled to 
recover from the defendant Es. 5 as nominal damages. He 
passed a decree accordingly. 

On appeal by the defendant the District Judge found that the 
house-site belonged to the ancestors of the plaintiff and that the 
plaintiff had not been in occupation since 1880 when the ancestors 
o£^ the plaintiff were expelled from the house and the building was 
pulled down by the ancestors of the defendant. He therefore held 
that the claim was time-barred by defendant's adverse possession 
and reversed the decree and dismissed the suit. His reasons 
■■were',:--, '■ 

It appears tliat the arcesfcors of the defendant expelled the ancestors of the 
plaintiff from the hoase about the year 1880 and that the plaintiffs have never 
been in occupation since. I cannot conceive of a better starling point of a claim 
adversely to the rightful owner than pulling down his house and expelling him. 
If then the defendant has since been in occupation and the land has not since 
remained empty space of no certain proprietorship the rightful owner must ho 
barred. But it is clear from the sight of the place, that the site so invaded 
is enclosed so as to form part and parcel of the defendant’s premises, and that 
it is actually part of the plinth of his house. It is, therefore, not a mere empty 
site adjacent to defendant’s house such as those over which it is difficult to 
establish effective ownership but the enjoyment of it is inextricably and of 
necessity attached to the enjoyment of the defendant’s premises as a» voranclah h 
part of a bungalow or a garden of a villa. In my opinion the plaintiff has been 
out of possession and the defendant in possession since 1880. I, therefore, 
reverse the finding and decree of the lower Court and dismiss the suit with costs 
ill both Courts. 
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The plaintiff having preferred a second appeal^ the High Court 
. (Scotty Oi and Batchelor, ■Ji);.sent.down:the;iollow for 

■trial 

"‘'Whether the defendant has been in possession, if so^ how 
long and whether adversely ? 

In sending dowii the said issue tho' High Court made the 
following observations 

In doeidiiig the question of adveise possession the District Judge appears to 
have based his conclusion upon two circumstances. First, he says, that in 1380 
there was a starting point of adverse possession, because the defendant’s father 
pulled down the plaintiff’s house and expelled him ; and secondly, he says, that 
at the time of his view^ of the site, towards the end of 1007, the land in dispute 
was enclosed so as to form part and parcel of the defendant’s premises and is 
actually part of the plinth of his house. 

It does not appear to us that those two circumstances standing by themselves 
can in this case afford a safe basis for the conclusion that the defendant has 
been in adverse possession, for, as stated in the judgment of tho first Court, the 
defendant’s father was punished for pulling down the plaintiff’s house In 1880. 
Tho judgment of the Magistrate filed as exhibit 55, shows that the accused 
Ananfc admitted in that case that the house belonged to the minor, that he had 
pulled it down and ho said ho would get it built again. In face of this 
admission which we take as an admission that Ana.nt would not wrongfully 
claim the land from tho plaintiff but would restore it to his possession with a new 
house upon it. 

V\'e are unable to agree with the District Judge that there is a good starting 
point for a claim of adverse possession, and in the absence of any finding of fact 
by the District Judge as to positive acts of exclusive possession by tho defend- 
ant for the statu tary, period prior to suit, V70 are uimblo to accept the opinion 
expressed by him that the plaintiff has been out of possession and that defend « 
ant has been in possession since 1880. 

With respect to the first part of the said issue the District- 
Judge found that no one of the parties was in exclusive possession 
having regard to the position of the site, its surroundings and 
other circumstances inihe case. 

As to adverse possession he observed as follows : — 

As for adverse possession 1 should express an opinion that tlio admission 
as to plaintiff's ownership was doubtless made. But is such an admission made 
by an accused to a Magistrate to avoid punishment equivalent to an under- 
taking given to the plaintiff to hold under liiin or to restore ? It is, I submit, 
only in the latter ease that the originally unlawful expulsion hj the defendant 
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of tlie plaintiff ^\'oald merge in a subsequent lawful and deriv’^ative ocouj>ancy 
and do not give rise to a starting point for limitation. It appears from the 
indgnient of tlio Magistrate that lie adjourned the case to allow of such an undor- 
taking being given bat in Tain. Tliero were also other violent acts^ obstruction 
of doors and locking of pemoiis up in rooms about the same time wdiicli gave 
rise to a waJiiivat case. Exhibit 51* K'o admission was made in this case. 

I sliouid find then that if these acts are legally an assertion of ownership 
limitation ran from ISSO, hut if not there have been no acts subsequent to 1880 
which would give a starting point for limitation. 

The plaintiff-appellant filed cross-objections to the finding of 
the District Judge. 

I), IL Tatwardhrm appeared for the appellant (plaintiff) : — 
The finding of the lower Court on the issue sent down by the 
High Court is not precise and does not amount to a finding of 
adverse possession* The finding as it stands cannot be taken to 
be a finding of adverse possession in law. The High Courts when 
it sent down the issue^ held injts remand order that the admis- 
sion of the plaintifi’^s title by the defendant's ancestor in the 
criminal case saved the bar of limitation and there %Yas no 
subsequent act of adverse possession on the part of the defendant. 
The land being an open space and there being no evidence of 
deiernhniths adverse possession since his fatherhs admission in 
1880 the principle laid down in Ft^amji Ciirse^ji v. Goculrlas 
3!adIiou'ji^^'^ applies. In such cases possession goes with title : 
D/iarrn Sivgh v. llnr Fershad Sirigh^^K 

IF Fesai appeared for the respondent (defendant) : — It is 
found as a fact that in 1880 the plaintiffbs ancestor was forcibly 
ejecied by the defendant's ancestor. Since then the defendant's 
possession became adverse to the plaintiff* There is no evidence 
in the case showing that plaintiff’s title w’^as admitted. The 
alleged admission is merely referred to by the Magistrate in his 
Judgment in the criminal ease. This ciicumstance nnot be 
evidence of the admission* Moreoveib the alleged admission was 
made to evade criminal Inability and is inadmissible in evidence 
as moot of plaintiff’s title. Further^ the undertaking given in 
the alleged admission was never carried out^ and it is found by 
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the lower Court that in the possessory suit brought hy the 
pkintiff there was no such admission. All this happened more 
than twelve years prior to the present suits 

adverse acts ■■subsequent to' 1880^ the': defendant.: ;lias: 
repaired the compound wall 'and used the site ' as his coiirt^yarcl' 
ho the' exclusion of, the plaintiff. 'Further the. cletendant'Jias 
built a new h.ouse. We submit that such a.cts arc evidence of 
adverse possession^ therefore, the luliiig in Franyi Cursefji 
Qc-cuklas does not arpply. 

[vScOTT^ 0. J,j, referred to Bunjee^ Ram Banday y. yGoimdlmi 
Earn Fanday^^.’l 

; That case is distinguishable. Thereihe defendant vfas iioi ' in 
possession. In the present case it is found that the defendant 
■ has: ."continued in .possession -to the exclusion o£vth8,:::plaiatitf''i^^^ 
the status quo ante was never resborech 

,, it, is undisputed thafin spite of the MamlatdaFs, oleere 
. possessory suit the deienclant has -con tinned iii,, ■.'posses and it, 

is not proved that the plaintiff was ever in possession' within' 
twelve years of the suit, 

Scott, C. J. ■: — In this case the plaintiff sues have it declared/ 
that the land described in the plaint belongs to him and to 
recover damages from the defendant for wroriginri 3 r taking 
possession of it. He alleges that the defendant took possession 
of it wrongfully two months before suit. 

The plaintiff obtained a decree in the first Court but in tlio 
lower appellate Court on an issue, which raised substantially the 
question, whether the plaintiff or the defendant liad been iu 
possession of the land prior to the alleged elate of dispossession 
by the defendant, the learned 'Judge found that tlie defendant 
had been in possession. 

We were not satisfied with that finding and therefore reriiai'icled 
;:f;:.:llie;;,:eas|'::again:to^the.dower.:appeliator:^ 
to possession. On the facts found now as to the nature of the 


(1) {is:)2) IG Bom. m 


(2) (1373) 20 'W, E. 05 {Civ, JinV. 
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a criminal c*iso instikifcod in 1880 , which contained certain state- 
aenfe made by the defendant's father^ we are of opinion that the 
issue as to possession ought to be decided in favour of the 
plaintiff. The ciiminal proceedings to which we have referred 
were instituted by the plaiiltiff^s mother in consequence of the 
do[eiida.nt having eoiiiinitted certain wrongful acts upon the 
plaintiffs propertjg and pulled down part of the plaintiff s house. 
On . the charge of mischief,. the defendant pleaded that he ho/l 
merely, entered upon the house of the plaintiff because it had 
tmnbled down and he had .to, repair it. But he admitted that lie 
had no interest in the house which belonged to the plaintiff: who 
was separate from Mm. 

* liow the house in question stood in a walled compound which 
coiitaiiied also the house of the defendant. It appears that the 
plaiiitiifs house ^Ym not re-built after it had been pulled down ia 
,:, 188 () and the District Judge finds as follows 

,T1iq iioiise originally beloiig.ing to plaintiff and defendant’s house originally 
formed ciio solx-contained property isolated on all sides from oilier property 
I}}" bor.iKlarj“W[iils. These boundary-walls' are net new, though one has been 
repaired within tho last ton years. The position oE things is such that 
any person owning the onl}^ residence m the enclosure must make use of tlio 
whole ODclosuro including the property claimed by the plaintiS. To this extent 
defenJant is in possession. Ho lias made no permanent use of it inconsisieat 
with itsbcfing I he iilamtiil’B or any one elso’slandj and therefore had it not been 
for its isuiatioii and inclnsiou iu defendant’s property, I should luv/c been 
inclined to hold as is so often the case in the country with towmlets, that no 
..one ..waS' ill e’scliisive possession. 

Upon that finding as to iiio present state of facts and having 
regard, to „ the statement ' of the- defendants father , to which' we^ 
have already referred, wo have to consider whom the possession of 
the vacant land must be presumed to have been with, in the absence 
of direct evidence. Now it is held in the case that the title to 
this land was in the plaintiff and it is held that the defendant has 
made no peniiaiieiit use of it inconsistent with its being the plaint- 
ifi’s land. That being so a ease is made out for the application 
of the presumption stated by their Lordships of the Privy Gouiicil 
in limijeet Ham Panday v. Gohurdhm Ram Fanday^^\ih.^i posses-* 
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bioii goes Vviili title. 'No contrary presiiiiiptioa'. adverse to tiie 
plainiiif caii^ we tbink^ arise,, froiii" the wrongful acts of the 
defendant's father in 1880 , ■which were promptly .repudiated hy 
him when he w^as charged in the .Magistrate's Court. For, as 
observed by their Lordships of the Privy Council in Coni'- 
jMuy Y. S/iorl ^^'^ : — If a person enters upon the land of another 
and holds possession for a time, and then, without having acquired 
title under tlie statute, abandons possession, the rightful ownier, on 
the abandonnient^ is in the same ])ositioii in all respects as he 'ivas 
before the intrusion took place. There is no one against whom 
he can bring an action. He cannot make an entry upon liimself. 
There is no^positive enactment, nor is there any principle of law, 
vrhich requires him to do any act, to issue any notice, or to 
perform any ceremony in order to rehabilitate himself. No new 
departure is necessary. The possession of the intruder, inefiectuai 
for the purpose of tiransferring title, ceases upon its abandonment 
to be efiectual for any purpose. It does not leave behind it amv 
cloud on the title of the rightful owner 

Such use as the defendant is held to have made of the vacant 
ground of the plaintiff since the year 1880 is no evidence of 
adverse possession : see Frarnji Cursefji v. Gomddas Miidhowji^^\ 

We, therefore, reverse the decision of the District Judge and 
restore that of the Subordinate Judge. 

Plaintiff- to have costs throughout. 


Decree reversed. 
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APPELLATE CIVIL. 

Before Sit- Basil SeoH, ITi,, Chief Justice, and Mr. Justice Batchelor. 
BOO FAT'MA (ohigisai Deeehdant 1), Appeleakt, «. BOO GHISANBOO 

Al-ril CTHEHS (oBiaiiTAIi FI.AIHTIFE AHD DEPENDANTS 2 AND 8), EESPOND- 

, ESTS* ^ ' 

Lim-itatlon Act {XV of 1877), Schedule II, Artitle W!—Suit a Maliomedau 

dangliter to rccovs'c hep share hi her deceased fatheV s proper imitation. 

Article 127, Seliedule IT o£ tire Limitation Act (XV of 1877) applies to a 
suit by the daughter of a deceased Maboniedan to recover her share in hi§ pro- 
perty. , 

Sayad Gtilarn Etmein v. Bihi AnvamisaO-), followed. 

Slcokd Appeal against the decision of N. R. MajinuclaTj First 
Class Siibordinate Judge of Ahmedabad with Appellate Powers, 
eonlirming the decree of JC Bhutfc^ Additional ^ Joint Sub* 
■ordinate Judge of Ahmedabad. 

The plaintifF sued to recover separate possession of her five* 
sixteenth share in the houses in suit by partition, alleging 
that as the daughter of her deceased father she was entitled to 
such share according to Mahomedan Law. The plaintiff* farther 
alleged that she and the other persons interested in the properties 
had all along the use and enjoyment of the properties. 

Defendant, plaintitfs cousin, contended that the claim was 
time-barred, that the plaintiff’ had not the use and enjoyment of 
the properties as alleged in the plaint and that the plaintiff 
never got a share in the rents of the houses. 

Defendants 2 and 3 were absent though duly served. 

The Subordinate Judge found that the suit was in time and 
that the plaintiff was entitled to one-fourth share in the houses. 
.He passed a decree accordingly. 

On appeal by defendant 1 the Appellate Court confirmed the 
decree. On the point of limitation the Ooiirl observed; — 

The iirst point that- arisen is what Article of the Limitation Act is applicable 
to the present case, For the plaintiff it is alleged that the appropriate article 

* Second Appeal No, 286 of 1908. 

(D P, J. 1885, p. 170. 
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10 Article 1'2 '7 o,^. B<3licdtxle II. ■ It. is iinqiiesti enable tliat so' far as tiiis Presi- 
den'oy 'is concerned ,tlie Artiole-in question applies to Malionaedaiis'as, well as. to 
Hindus' V. 3£asumslm^ l, h* B,' 14 Born. 70).' ' But as pointed ord' in 
Kadir y, Baji MaJiomeddlhr.aMmy h Bern. L. It7355'),'tG atfeiGt 
tile applicabilitj of tMs Article it -is necessary' .for tbe ' plaiiitiff to, BiioW'tliat 
lliere kid been previous joint possession. She has given evidence Iicrscif (exliilit 
2.i) and Las also examined rivo witiiessesj Kabir^ exhibit t‘G ; Gulab, exhibit 2-> ; 
Pirbhai, exhibit 275 Chiind, exhibit 28 and Faldrs exhibit 29. This evidenco 
slioivs that the plaintiff; after the death of her husband lyhicli took place Uiore 
than 20 yer.rs ago, left her husband’s house and came to reside iritli her cousin 
Chandbhai and that she left it at the earliest only four years ago. 

Defendaiit 1 preferred a- seco'iid appeal. 

T. B> "DeBaiioT the appellant {defenclant'' 1) :'-~The 'qnestioii ^ 
is vwliat Article of the Limitation Act is applicaMo; ' wliether:.: 
t Article. 123.' or 127. ' The. .suit' was bronglit .by 'a, 'MabbiEbd 
. female,' to recover. lie-r share in .-.the family estate ,..';o.f';fier:vg 
; father; The: estato'is ■ in the -possession of' defe'iidant"l':wbQ' is 
..'.plaiiitiff’s, cousin. The 'plodntiif^s father died admittedly '31} 'years 
ago.b : So the suit is primd fame time-barred iiii'deibA:rticle''l^ 
the Limi'tation A.ct. Article 123 applies becaiiS' 0 ' the ' plai'nt'iff 
sued to recover a distributive. share in the estate of a deceased 
intestate. Both the lower Courts held that the suit was governed,': 
by Article 127 of the Limitation Act ancl finding that the plaio 
vw.as not .excluded from the property toiler knowledge over..' ,12 
yearSj they allowed the claim as not timQ“ba.rred. .In coming to 
' that. 'conclusion they have followed the raliogrs of this 
Court : fkyad Q%lmi Ilnssem v. Bibi Anvarnt8(f'^^ Bavasi^a v. 

Abchil Ralim v, Kirparam l)aji'^^\ Ahchil Kaclar v. 

Ba2mhIuii^^K 

Blit' the o.tlier three, 'High .Courts 'in, India .have u'lianim'.o.usly.. 
dissented from the view of this Court. We therefore submit 
that the question may be referred’ for consideration to a Full 
Bench. The other High Courts have held that Article 127 of 
the Limitation xAet does, not 'apply to suits by Mahomeclans and 
that such suits are governed '■ by Article 1 23. The B\ill Bench of^ 
' Allahabad has in Amme Eaham v. Zia AkmaeP'^ laid down that the 

CD P. J. 18S5; p. 170. , (3) (1891) 16 Bom. 186 at p. 189. 

(S) (38^0)13 Alb 283. 
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3spoiidenf} {plaintiff} was not called upon* 


■ ScmW/ Ct J. :-*--Tli 0 qiieslion in this case is whether Article' 
■ It 7 of the Liniitation Act applies- to a suit the daughter of a 
deceased Ivlaliorriedaii to recover her share in his property. It 
wa5i decidecl^rjidcr the Act of 1877 bjr an Appellate Bench of 
ill i;:i Court in iSBd in Sayad Gu-lmn Ilusseiu v. Bibi Anveomised^*^ 
t: at it did so apply., and that deeisionj so far as we are aware^ 
has been fr.llowcd in Bomlay for the last 23 years. It is' a 
decision wiileli is binding upon us and we therefore hold that 
che suit fails within Article 127. Upon this pointy therefore^ tiio 
jiidgir.ent of the lov/er appellate Court is confirmed. 

Decree coufirmeth 
■■ G. B„ e; ■ 


(1) (ISOn 15 57. 

(£] (1805) :?:•> (>;l 954. 


(3) p. J", ISiSs p.o 70. 

(4) (1S03) 5 Opui. L* R. 


Boo Fathi 


words joint family property cannot cover the property of a 
Mahcniiedan, family which cannot be said to be a joint family* Boo Path. 
hhoso words contemplate the property of a joint family and not 
ioint property of any lamily. A joint family is unknown to Giixsanboc 
rlal’.omedan Law. The view of the Allahabad Full Bench is . 
confirmed by the High Court of Madras in Patelia v. MoMdirfil 
The luiing of the Galcutta' High Court in Mahomed Alcram 
Shcdiav.JMarhi Cliowdhf&m^dAG^^Ticmoi the Allahabad 
and Madras High Courts, 

In the 'Bombay cases the suits -were brought by male members. , 

Eeinales eaiinot claim to occupy the position of males. A 
Idahoiiiedom ca-niiot be said, to be a niember of a joint 


claim in Sa$uid Gnlcmi Hussein v. BiU 
Jnvarmsid^''^ was at the iiistauce of a Maliomedaii daiigditer as in 
:"'the,pTesent,ease.]. 

: That is, no, doubt; a-gaiost ■ our contention' and is- hard 

"to /"Be Sis till guijdledb'"’’'' Jii "W recent '"decision of this Court an 

'/■aitem'pt has' been made to reconcile:' the. authorities, Abdul 
■Kadir Y. 
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Before Sir Basil ScoUf Ki.^ Chief Justice. 

Ml^HIPATI YALAi) SHAMLA ■(obiginal ^Deeenbaht), . ' ApplioahTj ; % : 

YALxlB VITHOBA AKP 'oTHEES , (OBIiOTiL/;:PXAIKTIEESj^ 
Bespohdefisc^' 

JDeMhan AgnciiUuHsts^ Belief Act {XVII cf 1879)'^ Cinl Procedure 
Code (Act XIV of 1SS2), sections S7 3 and 622'-^Civil Procedure Code 
(Act V of 190S)i section lIo-^Bedem^tiGn stdt—Sale really a mortgage—^ 
Section 10 Ai'^) of the BeMhan Agriculturists^ Relief Act (XVII of 1ST9) 
not aj)plicahU — Oral evidence inadmissible — Application for withdrawal 
of suit— Suit allowed to he uitlidraton with liberty to bring afresh suit— 
Material irregularity, 

Undex* tlie provisions of tlie Bekkliaii Agi'iCD.lt-iirists’ Eciief Act (XYII of 
1879) tlie plaiiitilfs brougkfc a lodemption suit alleging that ike document, 
though in the form of a sale-deed, was really a 'mortgage. The suit vus not 
governed by section lOA of the Dekkhan Agriculturists’ Belief Act (XYII of 
1879). Tho defendant contended that oral evidence was not a.»dmisslble to 
pi-ova that the sale-deed was really a mortgage. After the issues were framed 
the plaintiffs applied for withdrawal of the suit with liberty to bring a fresh 
suit on the grounds that the different High Courts held differc-nt views as to the 
admissibility or otherwise of oral evidence and that socllon 10 A of the Bekkliaii 

Civil Application ITo. 63 of 1909 under extraordinary jiuisdiotloii. 

(1) Section lOA of the Bekkhan Agriculturists’ Relief Act (XVII of 1879) runs 
as Mlo'ws 

lOA. Whenever it is alleged at any stage of any suit or proceeding to v>hieh an 
agriculturist is a party that any transaction in issiio entered into by such r,grb 
cultui’ist or the person, if any, through whom he claims was a transaction cf such a 
nature that the rights and liabilities of the patties thereuniler are triable wholly or 
in pS'i't under this chapter, the Court fehall, notwithstanding anything contained in 
section 92 of the In dia n Evidence Act, 1872, or in any other law for the time being 
in force, have power to inquire into and determine the real nature of such transaction 
and decide such suit or preceeding in accordance with .such determination and shall 
be at liberty, notwithstanding anything contained in any law as aforesaid, to adruit 
evidence of any oral agreement or statement with a view to such detorminution and 
decision. 

Frovided that such agriculturist or the person, if any. through whom he claim 
was an agriculturist at the time of such transactior. 

Provided further that nothisg in this section shall ho deemed to cpply to any 
suit to which olonifide transferee for value without notice of the ival nature o£ 
such transaction or his representative is a pai ty where such transferee or represen- 
tative holds under a registered deed executed more than twelve years before tlio 
institution of such suit. 
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Aa*ricultiirist 3 llelief Act (XITII of 1879) was not applicable. Tbo Court 
passsd order for the withdrawal of the suit with liberty to bring a fretth 
suit. 

Jleld^ that the Court acted with material irregalarlty in passing tlie order. 

The Court should not allow a suit to be withdrawn after t-he parties are 
readv for trial if such \ritlidrawai may operate to the prejudice of the defend* 
ant, 

A plaintiff cannot be allowed to withdraw a suit in order tliat ho may wait 
and see if the liw is not altered at some future date in such a way as to enable 
him to obtain a decree against the defendant who is ready for trial and prepared 
to resist the claim and certain of success on the law in f jrce. 

Applicatiois^ under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act V of 19C8) against the order 
dated the 12th December ,1908 passed by A. E. Gopte, Sseoiid 
Class Subordinate Judge of Sirpur in the Khandesh District^ in 
original Suit No. 444 of 1908, 

The pi aintiffs sued to redeem the lands in dispute under the 
provisions of the Dekkhan Agriculturists^ Relief Act (XVII of 
1879} alleging that the document sued, PAAvas ia. the form of a 
sale-deed but in reality it was a mortgage. 

The defendant GOiitended that the plaintiffs were not entitled 
to adduce oral evidence to prove that , the transaction was a 
mortgage* 

After the issues were framed and before the Court proceeded 
with the trial the plaintiffs presented an application for tl;o 
withdrawal of the suit with liberty to file a fresh suit on tho 
ground that they wonld'suffer ser,ion3 loss if they continued the 
suit inasmuch as the views of the different High Courts in 
India were different with respect to the admissibility of oral 
evidence in such cases, and section lOA of the Dekkhan Agri-. 
ciilturists^ Relief Act (XVII of 1879) was not made applicable to 
the Khandesh District* 

The Subordinate Judge granted the plaintiffs^ application and 
allowed the suit to be withdrawn with liberty to bring a fresh, 
suit. 

The defendant thereupon applied under the extraordinary 
jurisdiction (section 115 of the Civil Procedure Oode^ Act Y of 

B 1189— S 


724 


THE INDIAN LAW DEPORTS. [VOL, XXXIIL 


1909. 

Minx:PATi 





1908) urging that the Subordinate Judge, in granting the 
plaintiffs^ application, exceeded the jurisdiction vested in him by 
law. A rule nisi was issued requiring the plaintiffs to show 
cause why the order of the Subordinate Judge should not bo 
set aside, 

lu IL Kellcar appeared for the applicant (defendant) in support 
of the rule; — Section 37B of the Civil Procedure Code does not 
empov/er the Court to pass an order for the withdrawal of a suit 
like the present. The plaintiff launched the proceedings and he 
must proceed with the suit and cannot now retire with the 
object of taking advantage of a provision of law which was not 
in existence when the suit was filed and which he expects to 
• come into force hereafter : Watson v. The Collector of JRajshaJi^e^^^ 
PralJialmT v. EJianderao^^\ 

P. P, Shingne appeared for the opponents (plaintiffs) to show 
cause The decision in Fralhahar v. Khanderao^'^ contemplates 
withdrawal of a suit with the intention of taking advantage of 
a substantial provision of law newdy enacted. While in the 
present case -we want to take- advantage of section lOA of the 
Dekkhan Agriculturists^ Relief Act which is a provision of 
adjective law. Section 373 of the Civil Procedure Code is broad 
■enough to cover a case like the present : Misser Fehee Persliad 
V. BvMeo TersJiad^^\ Koomar Poresli Narain Poy v. Panes Burnt 
Soonduree Pehee^^\ llmsamnt Khatoon Koomoar v. Baloo Uurdoot 
Narain Singli^^K 

The case falls under section 622 of the Civil Procedure Code^ 
therefore, it will not be in consonance with the provisions of 
that section to interfere in a case of this kind, 

SOOTT, C. J. I — The plaintiffs filed this suit for redemption 
.-alleging that the document which had been passed by them in 
favour of the defendant in the form of a sale-deed was really a 
mortgage. 

(X) (1869) 13 Moo. I. A.IGO. (3) (1S7S) 5 X. W. P. R. 116. 

■m (19CS) 10 Bern. L, R. 62S. (4) fis7l) 16 W. E. ICQ (Cir. Eul.). 

(5) (1873) 20 W. E. 163 (Civ. BoL). 
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The defendant disputed this allegation and contended that 
evidence was not admissible for the purpose oE proving that the 
sale-deed was really a mortgage.. 

Issues were raised and the further hearing was fixed for a 
certain date. After the raising of the issues but before the hearings 
the plaintiff put in the following application This is a suit 
for redemption : plaintifi; and defendant had entered into a 
iiiortgage transaction and the defendant has taken from the 
plaintiff a mortgage in the form of a sale-deed. We have got 
evidence to show that the sale-deed is really a mortgage. The 
defendant has now given a petition contending that oral evi- 
dence is inadmissible though be did not say so in the written 
statement. The different High Courts have taken different 
views as to whether oral evidence was admissible or not. Farther, 
section lOA of the Dekkhan Agriculturists’ Relief Act states that 
oral evidence is admissible. The third part of the Dekkhan 
Agriculturists^ Relief Act has been applied to this district. But 
section ]0A is not included in it. Therefore the point in dispute 
is whether oral evidence is admissible or not. In such a state 
of things if this suit is further prosecuted, plaintiff is likely to 
suffer loss. Therefore the plaintiff should be permitted to 


withdraw this suit and then to bring a fresh suit/^ 


The application was in effect a confession that upon the law 
as it then stood the plaintiffs would not be able to give evidence 
which would entitle them to succeed. 


Notw’ithstanding the protest of the defendant the Subordinate 


Judge granted permission to the plaintiffs to withdraw the suit 


with liberty to file a fresh suit hereafter. 


The defendant feeling aggrieved by that order has applied to 
this Court under section 115 of the Civil Procedure Code of 
1903 for revision, on the ground that the lower Court has acted 
without jurisdiction or with material irregularity in the exercise 
of its jurisdiction. Section 373 of the Civil Procedure Code of 
1882 under which the order of the Subordinate Judge was passed 
provides that If, at any time after the institution of the suit, 
ihe Court is satisfied on the application of the plaintiff that the 
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suit must fail by reason of some formal defect or that there are 
sufficient grounds for permitting him to withdraw from the 
suit or to abandon part of his claim with liberty to bring a fresh 
suit for the subject-matter of the suit or in respect of the part- 
so abandoned, the Court may grant such permission on such 
terms as to costs or otherwise as it thinks 

In the case of MtuUzm Ram Ross w Israil Ali Cfmodhri/^^\ 
Mr. Justice Kemp of the Bengal High Court lield upon the 
words of section 97 of the Civil Procedure Code of 1859 which 
provided that the Court on being satisfied that there was siiili- 
cient ground for permitting the piaintif to withdraw the suit, 
might grant permission, that such a permission should not be 
granted except in cases where the suit had failed by reason of 
some formal defect, following tbe decision of the Ju.'licial Com* 
mittee in Vfatson v. The Collector c(f Raj shahje^"^ , 

The words of the Code of 1882 are different from the words 
construed in that case by Mr. Justice Kemp, for, the Court is 
authorized to permit withdrawal not only where the suit must 
fail by reason of some formal defect but also where there are 
sufficient grounds for permitting the plaintiff to withdraw* 

It is impossible to lay down any exhaustive definition of what 
are sufficient grounds within the meaning of section 373 but I 
think that the Court should not allow a suit to be withdrawn 
after the parties are ready for trial if such withdrawal may 
operate to the prejudice of the defendant. The power of the 
Court in India appears to me under the Civil Procedure Code 
to be no greater than the power of the Court in England under 
Order XX Poale 1. With regard to that Rule Lord Halsbury 
in delivering the Judgment of the House of Lords in Fom v. 
Star Newspajjer said ^^The substance (of the iioiv 

procedure) is that when it once comes into Court, and when the 
plaintiff offers no support to his action, there must be a verdict 
for the defendant/’ That, as I have pointed out, is in effect the 
situation here. The plaintiffs by their application confess upon 
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the law as ifc now stands that they cannot give any evidence 
which would enable them to obtain a decree yet they have 
obtained permissioii to , withdraw their suit in order that they 
may wait and see if the law is not altered at some future date 
in such a: way as to enable' them to obtain a decree against the 
defendant who is now ready for trial and prepared to resist the 
claim and certain of success on the law now in forces 

, It seems to me that in the circumstances of this case the Sub- 
ordinate Judge, acted with material irregularity in passing the 
order which he did, and I therefore set it aside with costs. 


imA 

MAMimti 

Nathv, 
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Al'iCOUNT — Decree — Wo specific direction as to accottnts in the decree — Court 
. ' cannot direct accounts to he taken before the Commissioner when parties have 
arrived at an agreement after the deevae — Appeal agetinst such an c}Aer-r~~ 
Fraciice.'} A decree of the High Court on the Original Side conte in plated an 
account being taken between the parties hnt it was .silent on the question as to 
how that account was to be taken, whether by the Conimissioner or by some person 
selected by both the parties. The Court of first instance decided that where 'a 
filrection as to account ought to have been incorporated in a decree when passed it 
was competent to the* Court at any stage of proceedings to direct necestury 
Inquiries or accounts to be made or taken. 

Ileldi on appeal, that as some account was taken under the decree by a person 
appointed ioiniiy by the parties, a new agreement had come into existence 
superseding the decree, and the Court was not competent to make the order 
appealed against. 
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Bombay City Improvemekt Act ... ... ... **» 483 

1901-Iir. 
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1906-11. 

/S'ee Gujaeat Taluklars’ Act ««« ... 443 

ADEN COEBTS ACT (11 OE 1864), secs. 8 and Small Cause 

Act (XV o/ 1882), sec, 69 — XesiclenVs Cou^ti — A‘j>plicat'ion> to date 
a case to the High Court — Application nnco7iditional before delivery of judg- 
ment^ A x^arty requiring a case to be stated by the Eesideiit at Aden to tlie 
; High Coiirfe of Bombay, under section 8 of tlio Aden Courts Act (II of 18(54) 
sbould make an unconditional ax^pHcation to Inm in that bebalf before judgment 
is.deliyered, . ' ■ ' 

llalli Brothers v. Goculhhai Mulchand (1890) 15 Boni. 876 and Bcinh of 
Bengal v. fyahhoy Gangji (1891) 16 Bom. 618, apxdied. 

Bectioii 9 of tile Aden Courts Act (II of 1864) gives the Besideiit tlie same 
option of either reserving bis judgment or delivering it contingent on the opinion 
of tbo High Cou it as section 69 of the Presidency t'mall Cause Courts Act 
(XY of 1882) gives to the Presidency Bmall Cause Court. 


Bsagavandas Bsaeamsi V. A* Bess® PeeNchhan 


(1909) SB Bom. ?0B 
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ADMmSTEATIO:^' TrusU Act {11 of 1882), zee. 

Trmtee-'Advke of Court as to achmrilstraiion of^^ropertt/SxeGutor C07ifinui nj 
as snoL] So long as an executor occupies tliat position, he cannot claim the 
advantages provided for trustees by section 34 o£ the Indian Trusts x4ct (II 
1S82}. "If he feels^any doubt as to the manner in which he should^ administer 
the estate como to his" hands, his remedy is to die an administration suit. 

TkimBxIK. Mahadev v. Narayan IIari ... ... (1909) S3 Bom. 429 

_ — Venice to Commissiojier — Parties opyehig o^mlly 

to sichmit to Comriilsslomrs decision — Cojiwiissioner's award-— Civil^ Procedure 
Code {Act XIV of 1882), sec. Z7b -^Adjustment of suits, wkat is — Written 
sithmission %ecessaTy\ The parties to an arbitration suit consented to it being 
referred to the Commissioner to take the usual accounts and to determine their 
respective shares. In the usual coui’se, the matter came before the Assistant 
Commissioner for taking accounts, and a large mass of accounts, objections and 
surcharges were field by the various parties. On appearing before the ^ Assistant 
Commissioner the parties came to an understanding that the matter in dispute 
should be loft to be decided by the Assistant Oommissioner in a summai’y 
manner without going into formal evidence beyond the accounts, objt’Ctions 
and surcharges filed before him. The 1st and 6th defendants with their attorney 
were present at this meeting and after their attorney had agreed to the above 
course suggested by the Assistant Commissioner, the xVssistant Commissioner 
himself explained to the 1st and 6tli defendants in turn his proposal and told 
them that whatever award ha made would be binding on them. To this they 
agreed, the Isfc defendant even saying ha would taka one rupee if that was the 
sum awarded to him. It was also agreed that the Assistant Commission er^iJshould 
draw up his findings in the form of a consent decree to be taken by the 

f arfcies as that would save the parties a large sum in costs. At another meeting 
efore the Assistant Commissioner the latter recorded his findings and then 
proceeded to draw up the consont decree embodying these findings therein but 
the defendants 1 and' 6 refused to be bound by his decision. Upon application 
being made by the plaintitT that an adjustment of the suit might be recorded 
under section 875 of the Civil Procedure Code on the basis of the Assistant 
Commissioner’s decision, 

Xeld, that there had been no adjustment of the suit. There had been no 
written submission to arbitration as provided by section 4 of ^ the Indian 
Arbitration Act, and, consequently, there had been no legal and vaild reference 
to axbitration and the Assistant Commissioner’s award (for it really was an award 
and nothing else) had no legal foundation, and could therefore have no legal 
conseqj^uences. ^ As there had been no reference to arbitration and no award there 
could DO no adjustment to give effect to under section 875 of the Civil Proeodiire 

Samihai v. Premjl Pragji (1895^ 20 Bom. 304 and Fragdas v. Girdkardas 
(1901) 26 Bom. 76, considered and distinguished. 

RuKiiAKBii i?. xiDAMji Shaik Eajbhai ... (IQOS) 33 Bom 69 

ABOFTIOl^ (f c(> son hg first kushand in adojHion hj a Eimlu widow 

after her rc-marriage — Hindu Widotv Be-marriage Act (XU <^1366), secs, 2, 3, 

4 and 5.] iVccording to the texts the right of a female parent to give her son in 
.adoption results from the maternal relation and is not derived by delegation from 
her husband. Assuming that the mother has by Hindu Law a right to give her 
son in adoption the Hindu Widow Ee-marriage Act (XV of 1856) does not afford 
any indication that the legislature intended to deprive her of it. 

The right of guardianship, which under the provisions of Act XV of 1856, 
section 3^ may, under certain conditions; he transferred from the mother to one 
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of tlie otiior relations o£ tlie child, does not carry with it the right to giro in 
adoption, for that is a right which can only be exercisol by a parent,* 

y. Sangcinhasawa (1899) 24 Bom* 89, considered. 

PiTTLABAI V. MAHilDU ts® ... ... **. ( 1908 ) Eom. 107 


ADOPTION — Sincht- Law — Adoption by a widow — Alienation bp the widow prior 
to the date of adoption — itigld of the adopted son to dispute the alienation.] 
Whora a Hindu widow, who has inherited her liiisband*s property, adopts a son, 
the adoption has the effect of diYesting her of the property and initting aii end 
to her estate as heir of her hushatid. The adoption has the sa.'ne eifoefc as hor 
death with this difference that after the adoption she has a right of inaintenunce 
against the adopted son during the rest of her life. But the right of maintenatioe 
so long* as it is not a charge on the estate or any portion of it, does r.ot confer on 
her any right to the estate or entitle her to transfer it by way of sale or mortgage. 

Thus, if a widow, before the adoption, severs a portion of tho inlierltance there- 
from and transfers it to a stranger, without any propter or necessary purpose 
binding the estate absolutely according to Hindu Law, the transfer, logically 
' speaking, must cease to havo any effect after the adoption, since it could only 
operate during the time that the estate w^as represented by her fs heir and tho 
result of the adoption is to terminate that estate. 

LaTcslmum y, Badhahai (1887) 11 Pom. 609 and Moro v. Balaji (1891) 19 Bom. 
809, followed. Sreeramidu v. Kristamma (1902) 26 Mad* 143, not followed. 


EaMAKRISHNA V. TRIPUEAB:ir 


B8 Bom. 88 


Ilindiilaw—Adcpilon of a 'mmned man having a son — The sofs 

qotra and rights of inherliaoice in the family of b is hhih'] When a iravried 
ilindii having a son is given in adoption, the son does not like his father lose tho 
gotra and rights of inheritauco in the family of his birth and does not acquire the 
gotra and a right of succession to the property of the family into which his father 
is adopted. 

In the absence of any special custom, J alns are governed by the ordlnai’y 
Hindu law. 


Halgavda Tayanappa SoMAPPA Tamastgavda 


(1909) 33 Bom. em 


Succession to the adopted son — Adoptive mother eniiiled to succeed in 

preference to ike adoptive father to a son taken in adojitlon—Mitakshara'-^ 
Hindu Law, 

See Hindu Law ... ... ... ... 

ADWERSf^ POSSESSION— possession between tenant s^in-commonr^What 
C07istUides adverse possession — Acts cf exclusive — OustevA The 

proppty in dispute belonged jointly to two brothers G. and D. The plainliffs 
obtained a decree on a mortgage-bond against D. as manager of the family, and 
in execution of tho decree the property was sold to Y. When Y, sought to take 
possession of . the property he was obstructed by G. and be had to file a suit 
against G. to remove the obstruction. In that suit it was held on the 2Ctl\ 
November 1886 that Y. was entitled to recover possession by partition of a 
moiety of tho propeidv. The application to execute this decree was sent to tho 
Collector who on the llth of December 1895 effected the partition and made 
over symbolical possession to Y. of his share. This share was sold to plaintiff 
on the ISth March 1898. Meanwhile, on tho 4th October 1£9 1-, G. sold tho 
whole of the property to defendant’s father. The plaintiff eventually sued on 
the ^th October 1006, to recover possession of the property from defendant : 
the latter contended that the claim was barred by adverse possession, 


ji\ 1 


' 








ll' 


E.eld^ that to entitle the defendant to add to the period of his own adverse 
possession (which was, admittedly less than 12 years, before the • date of the 
present suit) tlie period of his vendor G.*s possessions it must be shown that the 
latter's possession was also adverse* That it could not be, so long as the decree 
for partition was alive and capable of execution as against G. during the period 
of his’ exclusive possession, because ^during that period the decree forming the 
basis of the mutual rights and obligations of the parties prevented them from 
setting lip any title contradicting it and thereby giving to either a new cause of 
action against the other. 

The question of adverse possession as between tenants-in-comnioii depends 
not on a severance of the tenancy -in-common by partition but on excliisivo 
occupation by one co-tenant amounting to an ouster of the other. 

Aiieita Eavjx v, SriEiDHAE Nabayajt (ISOS) 33 Bom. 317 

ADYEESE POSSE S3 of oionersliip — JPla{ntif*s iitle 

proved — Dtfendanfs use found to he not inconsistent with pi airdijfs owne7*s/dp-^ 
Jdrestimptmi — Possession fjoes wiiJi title, 

OwjfEBSHlP ... 712 

AGBEEMEISiT — Agi^ee^nent to pay a certain smn in coyisicUraium for a promise to 
marry — Part pa^mer4'^Failm*e of the agree^nent— Suit to recover part payment 
— Agreement hy ^coy of ma-rriage hroheonge — Bifere^ice heiiveen agreement and 
mitract — Indian Trusts Act (iJ of 1882), see, 84i--Ind'iCin Contract Ad {IX of 
1872), Bees. 2 (y), (7i), 20—35, 65. 

CoNTiiACT Act ... ,,, ...411 

— Transactions comprised in a document — Agreement to lend money 

for improvement^ additions and repairs and for ^corhvng mortgaged mills — 
Agreenmit to lend money to partnership not cap Me of specific perfo7''vnance — 
Breach of the agt^eement^Claim for damages — Stamp duty to the document — 
Stamp Act (//f/1899), see, 2 (5) (5). 

Stamp Act 42G 

AGBIOELTUEIST — A person uho is an agriculiwdst in 1871 h^it is not one' when the 
suit is brought in 3905 cannot claim the henifit of the Act^Beh'khan Agricuh 
turists' Belief Act {XVII 0/1879), sec. 2. 

See Dekkiun AaEiccMURisTB’ Eeliep Act ... ... ... 501 

ALIEHATIOH — — Unrecognized suh-division of a hhag — Suit to set aside 
alienation--^ Zimitatmi—Bhagdari Act {Bom, Act V of 1862), sec, 3, 

iS'eo Bhagdari Act ... 1115 

Hmdn Paw — Adoption — Adoption by a widow— Alienation hy the 
widowpnortot’hedatBof adoption— Bight of the adopted son to dispute the 
alienation, 

; : Hindis Law . ' •••' •« ... ... 88 

AMENDMENT OE PLEADINGS — liefeuee tfthe Jen* oflimiiatioTi—Praetiee as to 
amendment of plaint—OivU Procedure Code {Act VoflQQB), O. FI, n IT. 

See Cmt PaooEDTjBE Code '■ . ... ... ... ... e4l 


G-BKBBAL 


J'lulge Jiearhig a claim Value of the elaini jmder' Mb* 5,000— 
Appeal lies to I)idnet CouM (ind not to High ■CouH---^Jiirisdiction-~-lP}'actice 
and pPoeec4ape--Laml Aecjiikltion Act {I of \%‘^4i)—Bomhag Gml Courts 
AcJ {Xir of sea, 1 Ck2 Where a claim 'under the xn’ovisions of the Lind 

Acquhitioa *Act, 180L i« heard by the Assistaat Judge and the ainoimt in dispute 
does not exceed Rs, 5,000 in value, the appeal lies to the district Court and not to 
the High Court, 


Lcumi \\ Aha (1908) 32 Bom. 634, followed. 

B.ANCIIiTODBHAl V, OOLIECTOE OF KaIEA 


ri90D) 33 Bom. 371 


P/'oecfhire Code (Act XlJCnf 1882), sees* 244, 310A, 311— — 

Execution — Sale at Court auction — Application to set aside sale on ihe ground of 
fraud — Appeal lies from orders passed under sec. 310H icherb thep also full under 
lec. 244, Civil Procedure Code, 1882.] Within a month of the sale at a Court 
auction, the Judgment-debtor applied to tliG Court to set aside the sale on the 
ground that owing to conspiracy among the villagers (iricliiding the decree-; 
liolder) the sale was at an undervalue. A week later, but within the month 
allowed, ha again applied to the Court to sot aside the sale tnider section 310A 
of the Civil Procedure Code (Act XIV of 1882), depositing the amount as required 
by tho section. The Subordinate Judge rejected the second application on the 
ground that it did not lie as the judgment- debtor laud already applied to set aside 
the sale on the ground of irregularity under section 311 of tho 0>^de. This order 
was on api^eal reversed by the District Judge. On appeal to the High Court, it 
was contended, first, tlrit the order j^passed by the Subordinate Judge was not 
appealable ; and, second, that the second application could not be granted bocanso 
the judgment-debtor hadalrealy applied to set aside the sale under secLioii 311 
of the Code. 

Eehh (1) that the order passed by the Subordinate Judge was appealable. 

TUa V. CfmiHal (1906) 31 Born. 207, followed. 

(2) that the allegation in the first application being tliat the sale had been 
brought about by the fraud of tlie residents of the village where the lands wore 
situate and where the decreo-hoidor resided, the application must be regarded r.s 
an application under section 244 and not under eoetion 311 of the Cede of Cllvil 
Procedure of 1882. 

Decree of the District Judge confirmed. 

Golam Ahml Okoicdhry v. zTudkister CImndra iSkalia (1002) 30 Cal. 142, 
followed. 


HxISihae Kanta % Ea3ia Pas DU 


(1900) 83 Bom. 608 


Procedure Code (Act XI V of 1882), secs* 503, 505 ami 5S8 — Mecorm 
mendaiion hg Subordinate Judge of a person io he appointed receiver — Mefusal 
bp District Judge.] A Subordinate Judge reeammondccl to the District Judge 
that a certain person be appointed receiver and in case ef the rceoinmeiKlation 
not being accepted, tho Xazir of his Court should be appointed. The District 
Judge refused to authorize tlio Subordinate Judge to appoint eiiber of tbe persons 
go recominended. 

Against the order of the District Judge an appeal was XH'CiOired to the High 
Court, 

i7cZ{?,that no ap^ieal lay, _ The District Judge's Order was x^assed under section 
505 of the Civil Procedure Code (Act XIY of 1882) and not under section 503. 

It was therefore an order which was not appealable not being specified in. the ii.st 
of orders ih section 588. 

' ' Birajcm Kooer v. Mam Churn Mail MaMta (IBSl) 7 Oal. 719, folio wocL ^ „ , , 
,BAiMAHii% Khimciiabid ^ /' (1908) 33 Bom, 104 

'B 1485-2 ‘ ,, ^ 


Qmmkh INDEX. 


— Wo s'j}eo}fi6 cUr^.oUon as to aeoomits m the deme-*- Court mmiot 
direct aGCounis to he taken before the Commissioner when parties haee cmdved at 
an agreeme-nt after the dccreef\ An appeal against an order of a J udge sitiiia:* 
cni & C)rigdnal’ Side if that order decides a question of some rigiit beUveeu tii,-./. 


Sm JKiiiy.Qin CowA&ji i% Ths Hope liiLL<, IjUiurd 


■'IlaJdna a new case. 


(UiOS) :3i) I‘ 


^iS^e'DSAC^ICS. 


(lecrce^Affeol hg some of the paiticsio a decree— 'Decree in 

a-p^eal final — Execution - Ciml Droceckire Code (Ac/- X/Fof lvS82), sees, 234 
2i4,‘252 — LbnUafiO}iAct {XYof l%ll),sGhIl,art,X7^i\ Wiiere some of ihe 
parties to a decree appeal against it, the decree in appeal is the final decree for the 
purpose of execution with respect to all the parties. 




(11)08) as Bom, 


ordmaie JiHhje lumtig Synall Cause 2 ^oioers — The Cnhordinate Judge on •primlegs 
'(eaee — Oharge gfthe Court in Joint Second Class Snhordi note Judge wlifj had no 
small cause poivers — IlegiJerlug the swU as a regular suit— Trial •^•ofthe suit hg 
the First Class Suhordlnate Judge as a regular stdl — Suit remains a small can fie. 

See Small Caese Suit ... «»# ... < 

AFPEiiL COIIilT — Cfhninal j urisdiciion— Order to famish se'at r it u— Criminal 
Trocedure CodeQict Y cf ISlJS), sec. lOo (S). 

CilTM'TNAL PilOOEDURE Cods ■ 

APPEAL INI PEOBxlTE PHOCEE BINGS of 
costs — xict I o/’iSxO, sec, *i—Tractice, 

'C;, 

xlPPEAL PENDING PEOM OBDEPi, — Contempt of Court — Noiice of motion fur 
committal — Ser'clee of notice— Stag of proceedings. 

Bee CoisTEMPT OE Court ... 


AEBIT RATION — Award— Suit to file an award— Wait of jtmsdicilon hi the 
arhUrators can he pleaded — Award is equioaleni io a judgment eteii bffom a 
decree is passed upon the award— FaJition is effected hy the (civard ^itself.] 
When a suit is brouglit- to enforce an award a party to it' can urge and slimv 
that it is not landing* groiiad of want of jnrisdicjtion in tiio 

An awp*cl^is equivalent to a judgment wdiether it has passed into a decree or 
not. It is hind'uig* upon the parties. • In cases where it directs partition to he 
elf ected, it dissolves the joint' family, and from tlio moment of its date it severs 

,Muham'mad Wmaz Wkany,-' Alam Ehan (1801) 18 €al. 414 and LaUns v 
Bui (1908) 11 Bom, L. il. 20,.; followed. '• ■ ■ 


BiiAURAO t\ BADHABAX ^ 


■ (1909) SB Bom. 401 ; 


GENEEAL INDEX. 


AinxrrBATI02C~-6^ff/4 for cidministration^^Meferenee to ComrtiisBonep--FaTim 
mireving QraU\i to to Commissioners decUmi^Commissione'/s atmrd-^ 

ViM Frocedure Cods (Act XIY of )8S2), see. ofo-^-AdJifStment of stilt, what 
.f,.> — Wi'ittem sitlmhsiou necessary', 

/Sc’G AD3ii!asTruTioN Suit ... ... ... 6U 

ASSESSORS— Jwy-— Trial tvUliihe aid of a^'sessors-^T) Iffer-euee in the mode 
of trial-— Accused if prejudiced can comiJain —Practice— Pixccdure — Criminal 
Procedure Code (Act V of 1893), see. 269. 

Bee Crdidul Procedure Code ... ... ... 423 

ASSIOiSiMENT — unregistered -when admlsslhle in evidence — 'Conduct of parties 
to lease — ^'Collateral pittrpose'^ — 'Transfer of Property Act {IF if iSS2), see. 

107 — Lien — charge. 

See liEASE •»» »«• »»• »e* ... 010 

Mortgage with possession— Lease to mGrtgagor—Dealh cf the 

mortgagee and his surviving undivided, hrather — Sister entitled as heir — 
.FosPskon and management bj/ mortgagee's tsldoiv — Fagment of the rent hij the 
tenant in good faith to ‘mortgagee's widotc — Suit hy sister for recovery efrent— 
Assignment by lessor not neccessaioj — Transfer of Property Act {IV cf 1882), 
see. 60. 

See Tra]S"SFeii or Propeiity Act ... ... ... ... 90 

ATTACHMENT — Belts— Boris li ah ilitg to pay fathers delts — Aftocdirueni of soPs 
slunc in family property —Father' spoivcr io deal icHh the attached share — Oh-H 
Frocedare Code (Act XI V r/lSS2), sec. 276 — Hindu Luis. 

/SVe IIusfDU Law- ... ... ... ... ...204 

— Money decree — Fccciition — Attachment and sale of property 

mortgaged with possession to a. fliird -person — Audio n-pnrcha.<e hy judgment- 
creditor with leave of Court sHJect to mortgage — Suit hy j ml gv.icnt-credlior prior 
to cunfirmaiion <f sale and satisfaction of decree for a declara.iion that the 
mortgage was frandnlcnt and without considerai/kn — -Fufchase — Eipuify cf 
redemption — Estoppels binding upon judgment-debtor — Civil Froeeduro Code 
(Aet XIV of 1882), secs. 278, 282, 283 and 287. 

SeeCiriji Proceduiib Code ... ... ... ... 311 

— Tod/i Giras A/lo~wame— Attachment and sale of in eaecu'iou of a 

derree — “ Money lilcely to become duef inierpretaimi of— Hem far can the allow- 
ance he attahed and sold — Tod ‘2 Giras Alh'wance Act (fjoni. Act VII of 1887), 
sec, 6, 

See Toda Giras' Allowance Act ... ... •.« 25S 

ATTKSTATION-.!PiY^n.^/£'-rof .see. m-BeUdum Agrk 

cultivrists Etlief Jd (XVJI of 1870) ^ sec. Go (A) — Moidgagealeed — Signature hy 
the Suh-Iieglstrar — Statement hy ike icriter of the deed in concluding the writhlg 
of the body of the document that it was written hy him.'] A deed of mor'l'gage 
was Signed by the Bnb- Registrar wbo was bound to attest it nnder the provisions 
of section 63 (A) of the Beklvlian AgTicnlttirists’ Relief Act (XVII of 1879) and 
tho writer of tbe deed in eoncliKling the writing of the body of the - dnnunenb 
slated tRat it was written by bini. The deed .was not attested by two witnesses 
as required by section 50 of the Transfer of Property Act (IV of 1882). 

Hdd. that neither the sigiiature of the Sub-Registrar nor the statement by 
the writer that the body of the deemnent, was written by him w-cre sidlicient 
for effecting a valid mortgage. ■ . . . 


GENEML INDEX. 


i-’J 

An attesting wiinsss is a “-witnsss v< to has seen the deed executed and who 

signs it as a witness/' 

Bu-rdcU T. Spiishw\y (1843) 10 C. & F. 840, follovred. 
lU'ju 'i?. LAXiiAisfEAo ... ... ... (1908) SS Bom. 41: 

ATTOBIS^EY’S aOBTS---FeHtto}}--’TaKwrf 3fasur^JBiah Court IMes, Bnh old- 
So’icUora retainer denied — Taxation of cods,] An attoniey can obtain an order 
in taxation of bis costs altlioiigli be Imows that bis client disputes the retainer as 
to tie whole bill. 

In re Jones (1887) S6 Ch. P,.I05, followed. 

I??- IyIadhatj-i ... ... ... ... (1908) 33 Bom. 667 

ABCTIO]S"-PUECHASEB-A^o-jc'i/- ^ and sale of 
property mortgaged mih possessvjU to a third person — A-ticUon-purckase Ig 
j ltd fjment’Cred it or iriih leat'e of Court subject to mortgage — Suit hg jiid.gmmi- 
cre/Jltor prior to confirmation of sale and satisfaction of decree for a declaration 
that the mortgage was fraudulent arid iinihout consideration — Purchase — PqvJly 
of redemption — Esiogopels binding upon judejment-dehtor — Civil Procedure Cede 
(Act XIV of 1882), 278, 282, 283 and 2S7. 

SecOmii PaocEDUEE Code ... ... ... 311 

AXf ABD-^Arhitraiion — Suit to file an awrmi — Want of Juriedictwh in the, 
a rhitrafors can he pleaded — Jujard is equivalent to a judgment even before a 
decree is passed zrpen the award — Partition is effected hjj the award itself] 
"When a suit is brought to enforce an award a party to it can urge and - show 
that it is not binding upon him on the ground of want of jurisdiction in the 
arbitrators. 

An award is equi valent to a judgment w^betber it bas passed into a decree or 
not. It is binding upon the parties. In cases where it directs pai’tition to bo 
effected, it dissolves the joint family and from the moment of its date it severs 
tbeir joint interests. 

Aluhaynmad Newa-z Khan v. Alan Klian (1891) 18 Gal. 414 and Laldas v. 

Bai Lala (1903) 11 Bora. L. U. 20, followed. 

Bhaurao <q. Eadhadai ... ... ... (1909) 33 Bom. 401 

— ' — ‘•^Sidt for administration — Reference to Commissioner — Parties agreeing 
orallg to submit to Commissioners decision — Commissiouefs award — Ckul 
Procedure Code (Act XIV of 1882), sec. ^7^-^ Adjustment of euits^ uliat is — 
IFritien sulmissmi nscessarg. 

Bee Abmististeatio^s Suit ... ' ... ... 09 

BATTA — Defendant suw-monei for emuination — PeJchlum AcfncuUurhts^ Relief 
Aet{rFIIofm%see,1r , ' 

'BllMj-^Ufirecognkcd snl-divkim of a Mag — Alienation — Suit to set aside the 
alkiiaiion — Limitation — Bhagdari Act (Bom, Act V oflSG2), see, 3. 

^ Bhagdari Act ■■■ ... ... * 116 

•BHAaBAEI^^AKD DhAKWADAEI PINBEEB ACT (BOAT. ACT V OF 1862), 
Si‘:Q,3—B/iag — Unrecogrimd sub^divkiew of a hliag — Alienalion — Suit to stt 
aside ihe alunaiiot — LiwiiiaUon J] Poseess-ion acquired under an alienation made 
in contravention of section 3. of tbe Bhagdari- Act (Born. Act Y of 1862} can become 
adverse p as to bar a suit for recovery- by the mdividiuil alienor or bis represen ta- 
, tive's in interest*' ' . . 



GENUBAIi index. 


Tlie BBagdari x^ct (Bom. Act V of 1862) eoiiianis nctliirg wliieli hy express 
provision or neeGss«‘iry implication abrogates the law of Hinitatiou in favour of a 
private person. 

Bala V. Farag (1902) 4 Bom. L. E. J97 and Jetlialhai v. Natlialhai (1904) 28 
Born. 399? disiiuguished. 

Ada:m U3IAII Bapu Bawaji ... ... ... (1908) 33 Bom. 116 

BHAGDAEI AND NAKWADAEI TENUEES ACT (EOM. ACT Y OF 1862), 

SEO, 3 — Plea of res judhafa can fre'cail even v:liere its effect is to san ciioi what 
is illegal — Mes jiidioata — Civil Procedure Code {Act XIV of 188 ii), sec. 18. 

See Civil Pjrocedcre Code ... ... ... ... 479 

BOMBAY ABKAEI ACT (BOM. ACT V OF 1878), secs. 3 :(10), 9, m-^Coaxine-^ 
Import hy sea into the Bombay Harbour — Import^''' meaning of — Sea Customs 
Act (F/i/ o/ 1878), sec. 19 ] Section 9 of the Bombay Abkaii Act (Bombay Act 
Y of 1879) does not prohibit iinporting cocaine generally ; it merely j)rohibits its 
importation unless duty has teen paid. 

The inientioii and requirement of the section in the case of articles liable to dut,y 
nndor the Tariff xAct are that the duty shall be paid. That intention and require-, 
iiieiit can only be contravened when reasonable opportunity to paj' the. duty has 
been afibrded and has been evaded. 

The mere entry into the Bombay harbour of a ship conveying dutiable goods or 
nierei}^ tying it up against the dock wall is not importing goods in contravention 
of the obligation to pay dut 3 ^ 

The term ‘‘import ” as used in the Bombay Abkvlri Act, 1879, molndcs the con- 
veying into any part of the Presidency of Bombay by sea. 

Emperor v. I)e Sylva ... ... ... (1900) 33 Bom. 380 

CITY IMFEOYEMEN'T ACT (BOM. ACT lY OF --Va luatic7i hy 

• Collector — Acquisition of interest by claimant after Collector s award — Refer'- 
dices to the Tribunal of Ap>peal — Consolidation of7'eferenc€S — Land Acquisition 
Act {I of im), sec. Td. 

/Fee Land Acquisition Act ... ... ...483 

GIYIL COUETS ACT (XIY OF 18G9), sec. Upland Acquisition Act (1 

of 1804) — Assistani Judge heaving a, clai^n— Value of the claim under Rs. 5, COO 
— Appeal lies to Bistrict Coutt a^xd not to High Court — Jurisdietkn — Practice 
cmd procedm'c.} AYliere a claim under the provisions of the Land Acquisition Act, 
1894, is heard by the Assistant Judge and the amount in dispute does not exceed 
Bs. 6,000 in value, the appeal lies to the District Court and not to the High Court. 

Laxmi v. Aha (1908) 32 Bom. 634, followed. 


lUNCHHODBirAI V. COLLECTOR OF ICaIRA 


33 Bom. 371 


DISTEIOT MlTNICiPAL ACT (BOM. ACT III OF //.e 

cess collection departme^if of a Bishdet Mtiaicipality — Public S rvant^Olstruc^ 
tion to a public servant— Penal Code (Act XLV of I860), secs. 21, 186. 

Penal Code ... , ...313 

— — ^MUNIOIPA'L act (BOM. ACT HI OF 1888), sec. BU-^Consfruehm^ , 
Ifunicipal Cernmissioner—Poieer to remove dangerotis sB ucUire — Premise oj ilie 
fowev’— Afpearf meaning of — Biscreiion vested in the Go^mmssioxicr — Pxer* 
cise of discretion ilirough age^tt — Hoiice hy Commissioner to a party to remove 
structure in rumous condition — Right cf the party to he heard hy ike Coynmission- 
er m answer to t?te notice — Injunction restraining CoxTimissioner from pulling 
down a housef] The primary object of section 364 of the City of Bombay hluni- 




Ifi. : if: 
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Cipal Aci (Bom. Act lil of ISSS), is the safety of tlio public, to secure which the 
Commissi oucT must of necessity be given rerj^ wide powers. But it does not. fol- 
low that those p.nvers can be exercised arbitrarily and williont due consideration to 
the provisions of the section and the right of individuals. 

The word * appear * in the section does not involve ’ appear to the eye.’ It is 
sTitlieient if it appears to the Commissioner on the representation of a competent 
officer whose duty it is to mahe sueli representations. But the Commissioner’s action 
when ‘ it appears’ is judicial, so that he must exercise his discretion in determining 
what action should be taken. It is not sufficient that ho should merely sign a 
iiotiee which was sent to him by the Executive Engineer because it has previously 
been signed by that officer. It should be considered as a notice to sho^Y Ciuise. It 
is not invalid, at the same time' it cannot deprive the person served with it of his 
right to object unless the legislature has clearly deprived him of such a right. 

Danger means peril, risk, hazard, exposure to injury from pain or other evil and 
can vary in degree according as the apprehended injury is expected to occur at once 
or at some future time. Section 3o4 applying to all degrees of danger and pres- 
cribing various precautionary measures to betaken top’ event injury resulting 
therefrom, it follows that first, the degree of danger must be ascertained, and then 
the appropriate precautionary measure prescribed. Whore it is not suggested that 
the danger is imminont, a duty is imposed on the Coramissionei* to decide judicial- 
ly what should be done to assure the safety of the public having due regard to the 
interest of the owner of the structure. 

The discretion must not be arbitrary ; Fcislall v. Passmore 15 Pa. St. B. 304; 
Gangjibhoy v. The Mimicliml Corporation of Boralmj (1899) 1 Bom. L. B. 75 i 
at p.'764. But the Court is in the first instance entitled to incj[uire whether the 
discretion has been exercised. Discretion has to be exercised, first, in coming to 
the conclusion as to the state of the structure, and, thou in hxing upon the appro- 
priate remedy. It is sufficient exercise of his discretion in deciding what struc- 
tures are dangerous if he appoints a competent person to represent to him what 
structures are dangerous. But if a notice is issued, based on the represeniation of 
such a person, it is open to the owner to prove that that person has not exercised 
Hs discretion or has been actuated by improper motives in x)r escribing the steps to 
be taken. 

If the owner can prove to the satisfaction of the Court that his house was not in 
such a dangerous condition as to warrant an order to |)ulj down, that would be 
primCi facie evidence that the person appointed by the Commissioner has not exer- 
cised his discretion. The Commissioner can exercise bis discretion through an 
agent, hut it follows that if the agent has not exercised his discretion, nor has the 
Commissioner, the Commissioner has the opportunity to remedy this when the 
owner complains. 

Under certain circumstances the safety of the public must be considered in 
priority to the right of private individuals, as in the case of imminent danger, but 
where there is no suggestion of imminent danger, the person affected is entitled to 
be heard as a matter of common justice. 

Lalb'hai Muxicifal Comsiissios'ee of Bombay (1908) 33 Bom. 334 

BOMBAY EEaiJLATIOH II OB 1827, sic. 

sion of Stmad—IIifjh Gourfs dismplinaryjnrisdictioni] Pleaders arc a privileg« 
ed class enrolled for the pnrpo.^e of rendering assistance to the Courts in the adnli- 
nistvation of justice. ^ Their position, training and practice gives them infiuence 
with the puhlio and it is directly contrary to - iheir duty to use that influence for 
the purpose of bringing the ad ministration of justice into contempt. 

A pleader, who presides at a public, meeting and therein procures the passing of 
a resolution contemptuously clonouucmg or . protesting against the conduct of a 
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Coiii't Judge in passing seatenc3 afc a trial at the Crimmal Sessions^ is guilty 
ol: fiiishsuaviour (under section 56' of E-egubtloa II of i837j* 

G-oYMixeiEKT PnE.iDEii V. Jacakhath ... (1908) 83 Bom, *25^ 

CASE STATED Court— Application to state a casa to the }li(jh Qourt'—^ 

Application HACiOiidiUoml before delivery of judgment — Aden Com' is Act {II of 
XS6d)3 sees. 8 and iK 

8oe Aden Oouiiis Act • ♦*. •*. 708 

CASES 

Agenep Compmip t. Bhovt (ISBS) 18 App. Oas. 793, Mlowed. 

SVe.O’ANEESKIP ... ... ... ... 713 

Aj-niliia Fersitad v. Baldeo Singh (189-1) 21 Cal. 818, folio vved. 

Decuee 273 

Bai Shirinhai \\ Khar shed ji (1896) 2‘2 Bom. 430, followed. 

Charitable Trusts ... ... ... ... ... 5o9 

Banh of Bengal y. Vgahhoy'GangJi (1691) IG Bom. CIS, applied. 

AA ■' 'A;: y...;' A 

Blrajan Kooer v. Mam Churn Lull Maliata (1831) 7 Cal. 719, followed, 

/Sle CiviE PiiocsDUEE Code ... ... ... ... 101 

Borough of Bathurst y. Ilaepjherson (1879) 4 App. Cas. 256, followed. 

Bogter v. I) ads worth {11 0 T. E. GSi, followed. 

STe CrviL PaorEDUSE Code ... ...278 

Bardctt v. Spllshurg (1843) lO C. & F. 340, followed. 

>S'ec Transfer or Fuopertt Act ... ... ... ..44 

Carew. ex parte [1897] A. C. 719, followed. 

-iS'ee CinMiXAL Procedure Code ... ... 221 

Collector ofBdgavjn ?. Bliimrao (1908) 10 Born. L. E. 057, followed. 

Land Ac<iUismoN Act ■ ... ' 

CuUedor of Thmui t. Ilari Siiaram (1882) (> Bom. 543, fullovred. 

JuEISDICTiON ... ... ,,, ' ^^3 

Cornish v. Ahinglon (1850) 4 H. & H. 549, leferred to* 

Lease ... ... ... ^ 010 

Ufa V. Farjg (1902) 4 Bjio, L. B. 797, distliigulslied. 
fc Bhagdabi Act ,,, 

Ucojaraoi v, Gordhandas (1903) 81 Bora. 73, di&tlngaisbed. 

Suits Valuation Act ■ ... ' ... ... g0^ 

Uhiizidu r. Attorney- General of Zuhiland (18S9) 61 L. T. 740, followed. 

Criminal pROCEDuiiE, C ode ♦,* ... 

Uorasami Kaldn v. Emp>eror (1 906) 30 Mad. 1 , referred to. 

Criminal Pbocedube Code' , 
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BwMhojirciv Bahurav y, Bcdhrislma Bkalcfiandra (1894) 19 Bom. 255^ exj»lained. 

6>e Beeehan AG-p.icriTURiSTB’ E elies- Act ... ... ..,876 

ljmj)et'op Y’ Bkondib Krishna (19Q4) 33 Bom. 22, followed. 

Sec Wobkm'an’s Breach of Conteact Act 


plllll 


i'.ij 


:!;:8 ^ 


4 ^ ! 




Mdsirgaudu y, Gangi (1896) 22 Bom. 277j foilowecL 
Aee Hindu Law 


693 


Fmmji Ouysetjl v. Gocidda,^} Madhowfl /'1892) IG Bom. 338, referred to. 

/S'ee Ownership ... „• ... ... 712 


Ga'ingjilh'-yy v. The Corporation of Bombay (1899) 1 Bora L. H. 764, 

reforred to. 

See Bombay Municipal Act 


... 335 


Culmn Ahad Cliowdhnj v. Judhlsicr Ghmcha Slialia (1902) 30 Cal. l4?, 
followed. 

CiYiD Beocedcee Code 


Gordon v. Gordon [1901] P. 163, followed. 
Ste CoNTE^iPT OF Court 


69S 

cao 


Hurl Banher Duit y. Kali K^mar Fair a (1905) 32 Cal. 731, followed. 

See huiTs Valuation Act ... ... go7 

Inderun Valungypoolr Taver y. Bammaivmg Fandia Talavev (1809) 15 Moo. 

J. A. 141, followed. 

See BiHiDV Lav.^ ... 


IsJmi CJamdcr Ucrn'ciY, Semes tear Mondvl (1S97) 24 Cal. &‘31, approved. 
See Civil Procedure Code 


Jairamias y. Zamorjal (1903) 27 Bom, 357, not followed. 
See JupjSDjcTioN ‘ 

Jethahhai y. Nathabhai (1901) 23 Bom. 399, distingiiuLod. 

Bee Bhacdaei.Aot 

JeJie&'jI/M's (1887) 56 Ch. D. 105, foiiowod. 

Bee C iViL Brocebu re Code 


Kiichcir Ehoj Vaij a v. Bai Sathcre (1883) 7 Bom. 2S9, distingnisLed. 
See Civil Procedure Code 


Keshav Y. Tinayah (1897) 25 Bom. 22,' applied. 
Jurisdiction ■ ' 


Lakslima'n v. Sadkahai (1887) 11 Bom* GC9, followed. 
Hindu Law ... •'■■■■ 


IMd-as V. Bai Lala (1908) 11 Bom. L» B. 20;^ followed. 
Bee Aebitration ••• ' 9*» 

Lasmi v. Aha (1908) 52 Bom. 6S-I, followed. 

Bee Bombay Civil Courts Act“ . 


... G95 
... 293 
... 4G9 

... 116 
... 007 
203 
373 
... 83 
... 401 
... 371 
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CASES— 

Limji Nowroji Bamn v. Bapvji SuHcmJi Limhuwalla {1887^ 11 Bob’ 

followed. . . ■ ■ 

Mcjkt^d Ceremonies 

• •• ■ • ««« 

MaJmiuU Sheilih v. Jji Sheikh (1894) 21 Cal. 622, dissented from. 

Criminal Pboceduiie Code 

• * • • • « «« 

Maliomed w Krishnan (1887) 11 Mad. 106, referred to. 
iSce Civil Procedure Co.DE 

Moro V. Balaji (1894) 19 Bom. 809, followed. 

See Hindu Law 

Motihhai v. Ilaridas (IS96) 22 Bom. 315, commented on. 

See Court Fees Act ... 

IluUmmad Xlian v. Alam Khan (1891) 18 Cal. 4143 followed. 

/S'ea Abditration 

, a » » ••• 

Muthiah Cheiti v. Emperw (1905) 29 Mad. 190, dissented &om. 

See Orijiisal PfiocEDusE Code 

Nandram v. Bahaji (1897) 22 Bom. 771, followed. 

/Saa Decree 

Nunio Kumar Nasker v. Banomali Oayan (1902) 29 Cal. 871, approved. 
See Civil Procedure Code 

Tcmcliapjoa v. Sanganlasawa (1899) 21 Bom. 89, considered. 

Hindu Widow Eemariuage Act 

Taramaeiva Fiilai y. Emperor (1903) 30 Mad. 48, dissented from. 
xS'ee Criminal Procedure Code 

Farbatl Kunwar Mahmud Faiima (1907) 29 AIL 267, referred to. 

See Civil Procedure Code 

Faskall V. Fassm&re 15 Pa. St. D, 304, referred to. 

>S<?e Bombay Municipal Act ... 

FeAiotam Eonnasji Dustoor v. Meherbai (1888) 13 Bom. 302, followed: 
CHARITABLE Trusts ... ... 

Fita T. ChunUal (1908) 31 Bom. 207, followed. 

See Civil PiioaEDUiiE Code 

Fragdas v, Girdhardas (1901) 26 Bom. 76, considered and distingiusbed. 
:^l Administration Suit 

FuUhrooJc Y. Zawes (1876) I Q. B. D. 2S4, referred to. 

Lease 

I \ , '** ••• 

j Queale’s Kstute, la re (1886) Ir. L. 11. 17 Cli. D. S61 at p. 368, followed. 

‘I I ^^(2 Mortgagor AND Mortgagee 

Rain Brothers v. Gooulbhai MuUhaixil (1890) 16 Bom. 376, applied. 

! ' Adek OouiiTs Act ... , 

: B 1488—?; ' 

P ' -'V - ■■ ; "" ■■ 



XYlll 


GENlBAIt IHDBX. 


C ASE S eon tinuecL 

Hama v. SUvrcm (1SS2) 6 Bora. IIG, referred to. 

Civil Peoceduee Code ... »«» 2!f8 

Eeff. V. Gra^j [lOCO] 2 Q. B. 36, followed. 

^£?e OoOTMPr OE CoDET •*» ,,,240 

Eunjeet Rem Fanday v. Gohufdhun Bam Fanday (1873) 20 W, B. 25 (Civ. 

Bni.)j followed. 

^/ee OwEEiiSHip ... ... ... ... 712 

Smii Okeiii v, Ammani Aohj (1878) 7 Alad. H. C. E. 260, referred to. 

Civil Pkocedure Code ... ... ... ,,.293 

Scanihaiv. Premji Pray/i (1895) 20 Bom. 30-1, ccobiderod and clistinguishod, 

See Administration Suit ... ... ... 69 

Sanyapa v. Gangapa (1878) 2 Bom, 476, referred to. 

See Civil Procedure Code ... ... ...278 

Say ad Gukm Hussein v. Bihi Aniurnisa (18S5) P, J^, p. 170, 

See Limitation Act 719 

Sneremulu v. Kristamma (1902) 26 Mad, 143, not followed. 

See Hindu Law ... ... ... 88 

Sri Sanhur Bliarti Swamix, SidJia Lingayali Ohavmti (1843) 3 Moo. I, A. 198, 
referred to. 

See Civil Procedure Code ... **. ...273 

Timed Hathishig v. Goman Bhaiji (1895)'20 Bom. 885, followed. 

See Hindu Law ... ... ... ... ... 39 

Shanlhaga v. KuUadiNarmpai {l&Idi) 7 Mad. PI. C. E. 290, referred 

, ..... . ..to, . .. . 

See Civil Procedure Code ... ... ...293 

CAUSE OP ACTIOH—Pc^M'i Adat Ageno]f-->Plaoe of performance of contract hy 
Pahki Adaiya — Custom — Jtmsdictmi, ' 

See Pakki Adat Agency ... ... ... 3G| 

CAUSES OF AGTIOX, MISJOIN DEE OR ^Lands situate at different villages and 
m possession of different persons under different titles — One suit io recover posses^ 
sion of the lands — Interlocutory judgments against different defendants — Final 
judgment for possession to be reserved till the conclusion of ike trial-^'Cml Proce- 
dure Code {Act XIV of 1882), sec, 28. 

See Civil Procedure Code ... ...293 

CHziBGE — ILim — Assignment ^Transfer of Property Act (IF of 1882) see. 107.] 

The mere fact that parties have described a transaction as a “ lien or ** charge 
cannot deprive it of its real nature if in substance the transaction was in the first 
instance an assignment. Where a creditor . purports to create a lien or charge on 
the debt due to him in favour of another person, the words lien or charge have no 
meaning except as giving the latter a right to recover the debt from the debtor. 

The transaction is in reality one whereby the: owner of what in English Law is 
called a chose in action transfers it to another. 


AiiDErfiR Bejonji Surxi «?, Syed Sirdar .Au Juian 


(1903) 33 Bom. 610 



GENERAL INDEX. 


Joinder of charges’— of charges— -Indian Fenal Code {Act 
XL¥ secs. 124^, IhZ A— Criminal Procedure Code {Act V of ISOS), 
sees, 235js 334? 23oj, 2ob a7id 23/. 

&'ee Ceiiiinal Psocedues Code ' •« 9 •«« ' f «« 

OifARGES, Joinder of—Crimmal Prooedure Code {Act V of ISOS), secs. 233, 
234, 235, 230, 237 and 239 — Pidvy Gounoil, leave to ajf^cal to^ in criminal case — 
Pract lee and procedure. 

Bee Ceiminae Proceduee Coee •.* •»* ».. 


CHARITABLE TRUSTS — The Trustees and Mortgagees Powers Act (XX VIII of 
3866), 34 — No7i-applicaI)ilitg to Charitable Trusts — Indian Trusts Act (II 

of 1882), secs. 1, 2 — Statute of iVauds (29 Ch, ii, O. 3), sec. 7 — Civil P^wcedure 
Code {Act XIV o/ 18S2), sec. bdQ—' Purther or other relief meanmg of— 
Parkis — Conversion among hidian Zoiroastrums — Juddins — Convert not eniitled 
to certain religious and charitable institutions of Parsis.'] Tlie Trustees and 
Mortgagees Powers Act (XXYIII of 1836) does not apply to Charitable Trusts. 
Section 2 of the Indian Trusts Act (II of 1882) expressly repeals amongst other 
sections section 34 of the Trustees and Mortgagees Act. The Indian Trusts Act 
was made applicable to the Bombay Presidency in 1891, and since then, at all 
events section 84 has ceased to have any force. The saving clause in section 1 of 
the Indian Trusts Act does not affect the repealing section which immediately 
follows and there is no saving or exception in favour of Charitable Trusts or of 
Trustees of properties dedicated to charity. Section 7 of the Statute of Prauds 
is wholly repealed by section 2 of the Indian Trusts Act. Section 7 of the 
Statute of Frauds was mainly intended to regulate prooedure. It never applied 
to India at any time ; even if it did the Indian Evidence Act entirely super- 
seded it. 

Meld hg pAVAMp J : — Section 539 of the Oivil Procedure Code, 1882, is very 
limited in its scope and op?ration. It contemplates the institution of a suit; 
to “ obtain a decree for reliefs which are strictly confined to five heads. The 
first branch of the suit clearly falls under the provisions of the section, for the 
plaintiffs have obtained a decree under three of the five provisions of the section, 
viz, (a) the appointment of new trustees, (6) vesting trust p)roperty in the trustees, 
and (c) settling a scheme. But the reliefs asked for in the second branch of the 
case, namely, the ascertainment and declaration of wbat are the trusts, the recti- 
fication of the trust-deeds, a declaration that the defendants have either wrongly 
declared the trust in the deeds or wrongly interpreted the trusts therein, do not 
fall under any of the five heads mentioned in the section. The w’ords “ further 
or other relioG’ that follow must necessarily be construed to refer to reliefs 
ejusdem generis and not to reliefs wholly outside those speciiically defined under 
these five heads. 

A suit brought not to establish a public right in respect of a public trust, hut 
to remedy a particular infringement of an individual right is not within section 
539 of the Civil Procedure Code, 1882, 

Section 539 contemplates a suit either in the name of the Advocate- General at 
the instance of relators, or a suit in the name of parties having an interest in 
the trust with the consent of the Advocate-General, The interest ” of the 
parties here contemjAated must be the interest” that is threatened or infringed, 

A well-established and ancient usage prevailing amongst a community must 
override such of the tenets of its religion as are shown to have fallen into desue- 
tude and conflict with ancient usage prevailing in the community, 

Peshotam Eormasji Pustoor v, Melierhai (1888) IS Bom. 302 and Bai 
SUrinhai v. Xharshedgi (1896) 22 Bom* 430, followed. 


'M. 


GENEBAIi INDEX. 


Page 


Altlioiigli tlis conversions of Juddins is permissible amongst ^ Zoroaslrians, 
sndi conversions are entirely tmknown to the Zoroasfcrian coiomnnity in India ; 
and far from being customary or nsnal for it to convert a Joddin, the Zoro- 
. astrian community of India has never attempted, encouraged or permitted the 
conversion of Juddins to Zoroastrianism. 

Even if an entire alien— a Juddin — is duly admitted into the Zoroastrian 
religion after satisfying all conditions and undergoing all necessary ceremonies, 
he or she would not, as a matter of right, be entitled to the use and honefifs 
of the funds and institutions under the defendants’ management and control j 
these were founded and endowed only for the members of the Parsi community ; 
and the Parsi community consists of Parsis who are descended from the 
original Persian emigrants, and who are born of both Zoroastrian pareirts, and 
who profess the Zoroastrian religion, the Iranis from Persia professing the 
Zoroastrian religion, who came to India either temporarily or permanently, and 
the children of Parsi fathers by alien mothers who have been duly and properly 
admitted into the religion. 

Meld by Beaman, J. :-'The decision of a suit under section 539 of the Civil 
Procedui’e Code, 1832, is not only binding on the parties to it, but to all 
parsons affected by it. 

The expression such further or other relief ’’ in the section means such further 
or other relief as, from the nature of the introductory words and the exemplificatory 
cases, appears to the Court to bo appropriate in such a suit, e. g., removing fraudu- 
lent trustees, restraining a breach of trust, and so forth. 

Any extension or limitation of the scope of a trust so as to exclude those who 
Were intended to be included or to include those who were intended to be excluded, 
is a breach of trust. 

The Zoroastrian religion does admit and enjoin conversion. The Indian 
Zoroastrian while theoretically adhering to their ancient religion and consistently 
avowing its principal tenets, including, of course, the merit of conversion as *a 


; found current expression in the term Parsi, which now seems to have as distinctly 
a caste meaning and as essentially a caste connotation as that used to denominate 
any other great Indian caste. In the Zoroastrian community, while the religion 
and its ritual purity are still the mainspring of the communal life, they are so 
intimately hound up with the exclusiveness and the purity of the tribe or caste, 
that they have become practically identical* It is therefore fairly accurate to 
describe the Indian Zoroastrians as Parsis— thereby implying a caste, or communal, 
or tribal organisation. 

Conversion— In the abstract at any rate, and as a theoretical religious tenet— 
was perfectly’ familiar to the Parsi community, not only in the remote past but 
in our own time* 

It was not the intention of the founders of the trusts in question to extend 
their benefits to any one who was not in the most rigid caste sense Parsi, that is, 
born into the community of the Indian Zoroastrians and bom of an Indian 
Zoroastrian father. 

SiE DifshA MANExri Pbot v. Sie JamseI'ji Juibkax (1908) 33 Bom. 509 

CITY Of BOMBAY MUNICIPAL ACT (BOM. ACT III OP 1888), sec* 364- 
Corntnlction-— Municipal Oommisdoner— Bower to remove dmigcrous structures 
---‘Exercise of the Appear/" meaning of— Discretion vested in the Com- 

piissioner'^JExet'cise of discretion fkroxigbf agent^Notice by Commissioner to a 
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party to remove stnicture hi ruinotis condition — MicjM of the fartij^ io he heard 
% the Comrnissioncr hi cmsioer to the notice — Injunction restraining Conmis- 
sioner from fv.lUng doton a house. 

See Bombay Municipai. Act- . — -** ... ... 

GI'9'IL nature, suit OF—Siiit hg temple committee against iem-pU servants for 
dedlarctiion as to ihevr right to have the services performed — Civil Court — Juris- 
diction-^^Civil Frocednre Code (Act V o/1908), sec, 9. 

See Civil Pbocedxjeb Cope ... ... ... ... 887 

CIVIL PROCEDURE CODE (ACT XIV OP 1882), sec. ll-S7iardrmicharya 
of Sharada Mathpphiintiff---ShanhaTa€.liarga of iJliolha, deferidant — Dispute as 
to 2 :}recedence or privilege between purely religious functionaries — Jurisdiction of 
Cioil Courts 1] The piuntiff, Shapkaracharya of tbe Sharada Alath at D war k a 
in C4njarat, sued the defendpuiit, Shankaracbarya of the Jyotir Math at Dholka iii 
the same province for (1) a declaration tha,t the defendant w^as not entitled to the 
style, title and dignities of a Sbankaracliarya and that lie was not entitled to call 
for or receive any offerings from the people in Gujarat in his assumed capacity 
of a Shankarachavya of the Jyotir Math or a branch of that Math ; (2) for an 
account of the money received by the defendant as a Sbankaracharya in (-Jujara't 
with a decree for payment to the plaintiff of the sum found to have been so 
received by the defendant ; and (8) for an injunction restraining the defendant 
from styling himself a Shankaracbarya in Gujara'fe and from claiming and 
receiving offerings in Gujarit as Sbankaracharya of the Jyotir Math or a bi’anch 
of that Math. 

The lower Court made a declaration thfit the defendant was not entitled to call 
himself a Sbankaracharya of the Jyotir Math or of a branch of it at Dliolka and 
an injunction against the defendant so styling himself and claiming or receiving 
offerings. The claim for an account and recovery of offerings received by the 
defendant was not allowed as the offerings might or might not have been made to 
the plaintiff* 

On appeal by the defendant, 

JSeldi dismissing the suit, that to decide disputes as to precedence or privilege 
between purely religious functionaries is no part of the business of the Civil 
Courts, nor iwill they gj^ant injunctions to prevent preachers from preaching 
where they like under any title they please provided no office or property is 
disturbed or interfered with. 

For interference with mere dignity no suit can he maintained. 

For voluntary offerings received no suit will lie. 

Sri SimJcur BJiarti Swami v. SidJia Dmgayah Charanti (1818) 3 Moo. L A, 

198, Sangapa v. Qan(japa{\ 878) 2 Bom, 476 and Hama v. Shwram (1882) 6 Bom. 

116, referred to. 

Boyter v. Dodstmrth (1796) G T. R. 681, followed. 

Mabhitsuhais Parvat v. Shei Shaistkaracharya ... (1908) 38 Bom. 278 

Sec. 13— Res judicata— 

of judicata can prevail even where its egfeet is to sanction vfiat is illegal — 
BhdgdCiri and Narwdddri Tenures Act (Born. Act V of 1862), sec 8.] A plea of 
estoppel by res judicata can prevail even where the result of giving effect to it 
will be to sanction what is illegal in the sense of being prohibited by statute. 

CiiHAGANLAL i’. Bai Haukka ... ... ... (1909) 33 Bom. 479 

28 — sUnate at 

different villages and in possession of different persons under different titles — 
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One suit to recover possession of the hnds — ‘Misjoinder of parties or causes of 
action — Interlocutory judgments against different defendants— Final judgment 
for possession to he reserved till the conclusion of the triali] The plaintiff, one of 
the reversionary heirs, sued to recover possession of a moiety of certain lands 
which were situate at different villages and in possession of different persons who 
■were alienees by sale, mortgage or lease. from the widow of the la.st male holder. 

In the lower Courts the suit was dismissed for misjoinder of parties or causes of 
action. ■,■■■ ■ 

Sekl on second appeal, that though the lands were situate in several different 
Tillages, provided the venue for the trial is The same, the right of the plaintiff 
to have her claim tried in one suit is the same as if the different holdings were 
all in the same village. It is never any bar to a suit in ejectment that many 
persons are in possession. The only possible objections were on the ground of 
inconvenience. The difficulties arising from %^ariety of defences can be cured 
by the successive trial of the issuses separately affecting different defendants. 
Poliowing the English practice interlocutory jiKlgments may, if the plaintiff 
succeeds, be given against different defendants as tlieir^cases are disposed of, final 
judgment for possession of the whole property being reserved till the conclusion 
of the trial of the ■?^’hole case. 

Ishan Ghinde7^ FhaxraY, Ramesimr Mondol (1897) 24 Oah 831 and Nundo 
Kumar Nasher v. Banomali Qagan (1902) 29 Gal. 871, approved. 

8a7M OhettiY. Ammani Achy 1 Mad. H. 0. E. 260, Yasudeva Shanhhaga 
V. Kuleadi Narnapai (1874) 7 Mad. H. G. E. *290, Mahomed v. KrisJman (1887) 

11 Mad. 106 and Farhati Kumoar v. Mahmud Fatima (1907) 29 All. 267, 
referred to. 

Kachar Bhoj Vaija v. Bai Eathore (1883) 7 Bom. 289, distinguished. 

IlMABAi r. Yithal ... (1908) 33 Bom. 293 

CIVIL PROCEDURE CODE (ACT XIV OF 1882), secs. 103, 103, 117—8uit 
dismissed oiving to absence of Counsel — Flainiijf present with his witnesses — 

Eide allotoing costs of two Counsel — Junior Counsel should return brief if 
neither Counsel able to he present — FracUce,'] Sections 102 and 103 of the Civil 
Procedure Code do not apply when the plaintiff is present in Court. Notwith- 
standing the non-appearance of the plaintiff’s Counsel the Court can under 
section 117 of the Code ask the plaintiff questions relating to the suit and can 
examine his witnesses or suggest that he should instruct some other Counsel to 
examine the witnesses. 

The rule of allowing the costs of two Counsel on each side in taxation was 
introduced by the Judges in order to obviate the dislocation of the business 
which might result from eases being called on at the same time in two or more 
Courts in which the same Counsel was engaged. This rule has always been 
supplemented by the unwritten rule of the Bar that one or other Comisd must 
return liis brief in good time if there is a chance of neither being able to attend 
when the case is called on, and that in case of dispute it is the duty of the junior 
, to return the brief or to make arrangements for some other Counsel to attend 
until ho can come in. 

Eshail Ebraixim Haji Jai? Mahomed ... ... (1908) 33 Bom. 475 

— . — gECs, 234, 244, 252— 

ImiW — ’Mitahsliara — HahUiiy of sons to pay fatlm's debt — Money decree — 
Appeal by some of the parties to a decree— Idecree in appeal fwial'-^^xecuiion — 
Limitation Act {XV of 1877), sch, XT, art* 179.] A money decree obtained against 
the father of an undivided Hindu family governed by the'Mitakshara law can be 
executed after his death against his sons to the extent of the ancestral property 
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that lias come to tliGir hands QYen if the debt has been hicnrred for tbe sole 
purposes of the f atliei* provided that it is not tainted with immorality or illegality 
and if the son against whom the decree is sought to be executed as repvesentativo 
of his father takes the objection, that the debts are tainted with immorality, lie can 
do so under section 244 of the Civil Proeednre Code (A.ct XIY of 1882). 

Timed HatUsing v. Go mail Bliaiji (1895) 20 Bom. *385, followed* 

There is no substantial distinction, in regard to questions arising in execution, 
bjtwGeii the position of legal representatives added as parties to the suit before 
decree and legal representatives brought in after decree. All questions between 
them and the decree-holder relating to execution must alike be disposed of under 
section 244 of the Civil Procedure Code (Act XIV of 1882). 

Whei’e some of the parties to a decree appeal against it, the decree in appeal is 
the hnal decree for the purpose of execution with respect to all the parties. 

Bhivuasi Siehaba:^! ... ... ... (1908) 33 Bom. 39 

CIVIL PEOCEDUEE CODE (ACT XIV OE 1882), sec. Ui--^I)eeree-^EMcu^ 
tion — Transfer erf JPro^^ertj/ Act (IF o/lSS2), sec, 93. 

See Decese •»» 273 

— — — - SECS. 244,. 310A, 

Decree — Execution — Bale at Court auction — Application to set aside sale on the 
ground of fraud — Appeal lies from orders passed under see, 310-4 vAien they also 
fall tinder sec. 244, Civil Procedure Code, 1882.] Within. a month of the sale at 
a court auction, the judgment-debtor applied to the Court to set aside the sale 
on the ground that owing to consj)iracy among the viliagers (including the 
decree-holder) the sale was at an nndervalne. A week later, but within the 
month allo^ved, he again applied to the Court to set aside the sale under section 
310A of the Civil Procedure Code (Act XIV of 1882), depositing the amount as 
i^equired by the section. The Subordinate Judge rejected the second application 
on the ground that it did not lie as the judgment- deb tor had already applied to 
set aside the sale on the ground of irregularity under section 311 of the Code. 

This order was on appeal reversed hj the District Judge. On appeal to the High 
Court, it was contended, first, that the order passed bj the Subordinate Judge 
was not appealable ; and, second, that the second application could not be granted 
because the judgment-debtor had already applied to set aside the sale under 
section 311 of the Code. 

Meld, (1) that the order passed by the Subordinate Judge was appealable. 

Fita r, Ohnnilal (1906) 31 Bom. 207, followed. 

(2) that the allegation in the first application being that the sale had been 
brought about by the fraud of tbe residents of the village where the lands were 
situate and where tbe decree-holder resided, the application must he regarded as 
an application under section 244 and not under section 311 of the Code of Giyil 
Procedure of 1832. 

Decree of the- District Judge confirmed. 

Golxm Aha4 Oho^odhry v. Judhister Ohimdra (1902) 30 Cal. 142, fol* 

lowed. 

IIaeihae Ivanta v, Easia Pandtj ... (1909) 33 Bom. 698 

SECS, 278, 282, 283 and 287— 

Money-decree— Execution — Attachment and sale of property mortgaged wiik 
possession to a third person-- AucUon-purclmt hy judgment-creditor with leaco 
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of €o%irl sithjeoi to mortgage — Sidt h^judg-menPef editor prior to confirmation of 
sale and scitisf action of decree for a dedaratio'n that the mortgage was fraudulent 
and iinthout consideration— Purchase — Mqtcity of redemption— Estopphs^ binding 
upon jmlffmsjit’dehtor.] Plaintiffs obtained a money-decree against tlieir debtor 
and in execution attached the debtor’s immoveable pro^^erty^ which was already 
mortgaged with po*session to a third person, the anetion-sale the j)lainti& 
tbemseives purchased the property with the leave of the Court subject to the 
mortgage. Before the sale was confirmed and the decree was satisfied the plaintiffs 
having" brought a suit for a declaration that the mortgage was fraudulent and 
without consideration it was contended that the plaintiffs were no longer judg- 
meat-credilors but purchasers and that what was attached and sold was equity of 
redeiuption, therefore, the purchasers could not claim more than they bought. " 

Iltdd, that, as the suit Was brought before the confirmation of the sale and the 
satisiaetioii of the decree, the plaintiffs were judgment-creditors and not purchasers. 

Ilelf further, that the plaintiffs under their purchase were not purchasers of 
merely the equity of redemption and were not bound by estoppels which would 
have bound the judgment-debtor. There is nothing to prevent such a purchaser 
from beaeiiting by the clearance of any claim upon the property even if he has 
himself to sue to procure it. He may alike displace a frauduient and redeem an 
honest mortgage. 

GinESH V, PuRSHOTrAM ... (1908) 33 Bom. 3il 

ClYIB FEOCEDUBE CODS (ACT XIV OF 1882), secs. 820, m— Decree-^ 
Execution against Tulukddds estate — Consent of the Tdluhidri iSetlhment 
Ojficer—GujarcU Tdlnhddrs' Act (Bonh Act VI of 1883, as amended^ by Act JI 
('/■‘IQOd), see. 81. 

BiC Q-cjaiia"2 Ta'iitkda'rs’ Act ... ... 4iS 

^ — — ;SECS;:'',':; BTS" im : ■' 

Eelchhin AgrieulturUU' Belief Act {EYII of 1879 ) — Civil Proeedicre Code 
(let V of 190S), sec. 115 — Bedempfdon suit— Sale really a mortgage-- Sec. lOX 
of ike ihJckh'Cin AgricuHurists* Belief Act (XVIl of 1879) not applicable — 

0ml evidence inadmissible— ^ Application for withdraival of suit — Suit alhvoed 
to 1)6 witlhdraimi tcith lihe^'ty to bring a fresh suit — Material irregu lardy.'] 
Under the provisions .of the Dekkhan Agriculturists’ Belief Act (XVII of 1879) 
the plaintiff's brought a redemption suit alleging that the document, though in 
the form of a sale-deed, was really a mortgage. The suit was not governed by 
section lOA of the Dekkhan Agncultiirists’ Belief Act (XVII of 1879). The 
defendant contended that oral evidence v/as not admissible to prove that the 
Sale-deed was really a mortgage. After the issues were framed the pUintiffs 
applied for withdrawal of the suit with liberty to bring a freshsiiit on the grounds 
that the different High Courts hold different- views as to the admissibility or 
otherwise of oral evidence and that section lOA of the Dekkhan Agriculturists’ 
Relief Act (XVII of 1879) was not applicable. The Court passed an order for the 
withdrawal of the suit with liberty to bring a fresh suit. 

Meld, that the Court acted with material irregularity in passing the order. 

The Court should not allow a suit to be 'withdrawn after the parties are 
ready for trial if such withdrawal may operate to tho prejiidioe of the defend- 
'■ ant. 

A plaintiff cannot be allowed to withdraw a suit in order that he may wait 
and see if the law is not altered at some future date in such a wav as to enable 
him to obtain a decree zigainst the defendant who is ready for trial and prepared 
to resist the claim and certain of success on the law in force. 

MAEivm^Uktm (1909) §3 Bom. 720: 
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Cl?IIi B'EOOIBUEE CODE (A.GT XIV OF 18B2),, far admink-* 

tmihm-^Refersnoe to Commissioner — JRwrties agreeing oralhj to submit to 
Oomniissione/s decision — Commissioner's award-^Adjustment ofsidts^ what is-^ 
Written sihlniission ne:ess>ir^»] TliO parties to an arbitration suit consented to it 
being referred to the Commikioner to take the usual aeconnts and to determine 
thoi:? respective shares In the usual course, the matter came before the Assistant 
Gommissionor for taking aeconiits, and a large mass of accounts, objections and 
surcharges were filed by the various parties. Oii^ appearing before the Assistant 
Ooinmi^'sioner the parties came to an understanding that the matter in dispute 
should be left to be decided by the Assistant Commissioner in a summary maunor 
without going into formal evidence beyond the accounts, objections and surcharges 
filed before him. The 1st and 6th defendants with their attorney were present 
at this meeting and after their attorney had agreed to the above course suggested 
by the Assistant Commissioner, the Assistant Commissioner himself explained 
tf> the Isfc and 6fch defendants in turn Iiis proposal and told them that whatever 
award lie made w<nild be binding on them. I’o this they agreed, the 1st defendant 
even saying he would take one rupee if that was the sum awarded to him. It 
vfas also agreed that tho Assistant Commissionar should driiw up liis Endings in the 
form of a consent decree to be taken by the parties as that would save the parties 
a largo sum in costs. At another meeting before the Assistant Commissioner 
the latter recorded his findings and then proceeded to draw up the consent 
decree embodying these findings therein but the defendants 1 and 6 refused to be , 

, bound by his decision. Upon application being made by the piaintlE that an 
adjustment of the suit might be recorded under section 375 of the Civil Procedure 
Code on the basis of the Assistant Commissioner’s decision, 

that there had been no adjustment of the suit. There had been no 
written submission to arbitration -as provided by section 4 of the Indian Arbitra- 
tion Act, and, consequently, there had been no legal and valid reference to arbitra-^ 
tion and the Assistant Commissioner s award (for it really was an award and 
nothing else) had no legal foundation, and could therefore have no legal conse-, 
quenees. As there had been no reference to arbitration and no award there 
could be no adjustment to give eli'ect to under soetion 375 of .the Civil Procedura 
Code. ' ' .... ; , 

Samibai V* Fremji Praf/Jl 20 Bam. 301 and Pragdas v. Grirdhxrdas 

(1901) 26 Bam. 76, considered und distinguished. 

PiritnANBAi V, A'DAM.ri Suaik: Rajbhat ... (1908) 33 Bom. 69 

— — 503_, 505 and 588— 

Recommendation hg Bmordlnate Judge of a person to he appointed receiver-^ 
Be/tmil hg District Judge — App>eaL'] A Subordinate Judge recommended to 
the District Judge that a certain person ba appointed receiver and in case of the 
recommendation not being accepted, the Xazlr of Jiis Court should be appointed, 

Tiie District Judge refused to authorize the Subordinate Judge to appoint either 
of the persons so recommended. 


Against the order of the District Judge an appOvil was preferred to the Hi<yh 
Court* 

Meldf that no appeal lay. The District Judge’s order was passed under 
section 505 of the Civil Procedure Cole (Act XIV of 1882) and not under 
section 503. Itpvas therefore an _ order which was not appealable not being 
. spseified in the list of orders in section 583. 

Blra/am Koo&r v. JRayn Churn LaU Mahata (I SSI) 7 Cal. 719, followed. 

Bai Maki Ebimcha^sb „* (1908) 33 Bom. 104 

§£(}, 53.9 — Peligmis or" 

CharitaUe Trusts — FurCter or oilier relief f meaning o/.] Ileid h/ Datam^; J. 
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Section 539 of tlie Cirll Procedure Code, 1882, is very limited in its scope and 
operation. It contemplates the institatioii of a sait to ** obtain a decree ** foi' 
reliefs wbicli are strictly confined to i^e beads. The first ^brancli of the suit 
clearly falls under tke provisions of the section, for the plaintifi's Lave obtained a 
decree under three of the five provisions of the section, (a) the appointment 
of new trustees, (h) vesting triLst property in the trustees, and (c) settling a 
scheme. Bat the reliefs asked for in tho second branch of the case, namely, the 
Hscertamment and declaration of what arc the trusts, tho rectification of the trust- 
deeds, a declaration tliat the defendants have either vvrongly declared the trust in 
the deeds or wrongly interprtitad the trusts therein, do not fall under any of the 
five heads mentioned ip the section. The words further or other relief that 
follow must necessarily bo construed to refer bo reliefs ejusdem gmeru and not 
to reliefs wholly outside those specifically defined under these five heads. 

. A suit brought not to establisli a publio right in respect of a public trust, but 
to remedy a particular infringement of an individual right is not within section 
ool! of the Civil Procedure Code, 1882. 

Section 539 contemplates a suit either in the name of the Advocate-General 
at) the instance of rolators, or a suit in the name of parties having an interest 
in the trust ’’with the consent of the Advocate-General. The interest ” of uhe 
parties here connomplafced must be the interest ’ that is thraateiie-d or infringed, 

IMdh^ ISjsjMdNiJ .: — The decision of a suit under section 539 of the Civil 
Procedure Code, 1882, is not only binding on the parties to it, but to all persons 
a Tec ted by it. 

The expression '-'such further or other relief” in tho section moans such 
further or other relief as, from the nature of the introductory words and the 
exemplificatory cases, appears to the Court to be appropriate iu such a suit, 
removing fraudulent trustees, restraining a breach of trust, and so forth. 

Any extension or limitation of the scope of a trust, so as to exclude those 
who were intended to be included or to include those who were intended to be 
excluded, is a bleach of trust. 

Bir Binsha Manekji Petit Sie Jamsetji Jijibhai ... (1908) 33 Bom. 509 

CIYIB PBOGEDBEE CODE (ACT Y OP 1008), sec. O—CmY Cmrt -^ Junsdtc -^ 
tion — Sait of civil nattire — Sidt hy temple committee against . temple servants 
for dedojration as to iJieir right to have the seimees performed-'] The plaintiffs, 
as members of the committee of management of a temple, received annually from 
Government a sum of money for defraying the expenses of certain kinds of 
religious worship in the temple, and it was obligatory upon them to get the 
worship pei formed by the hereditary officers or servants attached to the temple. 
Those officers, owing to quarrels among themselves, failed to perform the worship, 
with the resalt that the duties owing to the deity were neglected and the funds in 
tho hands of the plaintifils remained undisbursed for the purposes ft-r which they 
were held in trust. The plaintiffs, therefore, filed this suit against the temple 
servants fer a declaration of the former’s right to disburse the funds by getting 
the worship performed by a suitable person or persons of their own choice in tho 
event of the hereditary officers or servants of the temple concerned failing to 
perform it, and for . an injunction to restrain those officers or seivants from 
obstructing the plaintiffs in the exercise of the right so declared. It was objected 
to the suit that it was not triable by a Civil Court because its piayer was 'for a 
bare declaration of the plaintiffis’ right either to perform by themselves ox to get 
pertormed certain religious ceremonies in. a temple, and there was no contest" as 
to any right to property or to any office# 

Meld 9 that tlie suit was of a eivil nature. . 
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An action would lie fsgainst tlie by tlxe Advocate- General acting (jh 

behalf of the public to compel them to a due execution of their particular acts of 
duty. The obligation cast on them by the trust gave them a' corresponding 
right to disburse the funds after getting the religious worship for which those 
funds were intended, properly performed. Such a right was not the less of a 
civil nature though the funds were to be appropriated to religious cei’emoiiies. 

The Court was not called upon to enter into the adjudication of any rites or 
ceremonies as such. What it had to decide was the right of the trustees to fulfil 
the trust unhindered. 

Tbimbas: GoiUL «?. Keishs^atiao Pandbeavo ... (1009) 33 Bom. r87 

CIVIL PEOOEDUEE CODE (ACT V OP 1908), 0. YI, 5V 17--AMencIment of 
pleadings— Defence of tke bar of Imiiation—Fractlee as to amendment of plaint] 

Tlie plaintiffs alleging that in pursuance of a partnership agreement they 
delivered Es. 4,001 worth of clotii to defendants, sued for an order lor the dissolu- 
tion of the partnership and accounts. The Subordinate Judge found that the 
plaintiffs did deliver Es 4,001 worth of cloth to the d-fendants as alleged ; bat 
he came to the conclusion that no partnership w^as created and held that the suit 
as framed would not lie. The plaintiffs appealed mainly on the ground that the 
paifnership had been created and that the suit was in order. When the appeal 
came on for heaving this plea was abandoned ; the plaintiffs admitted that the 
facts stated in their phiint did not constitute a partnership and prayed for leave 
to amend by adding a xwayer for the recovery of the Es. 4,001. At this date tbe 
claim for the money v/as barred by limitation, The^ lower ap^jelhite Court being 
of opinion that the plaintiffs, had from the first intended to sue only for the 
recovery of their money, but had been misled by their Pleader, allowed the 
amendment to be made and ultimately allowed the plaintiffs’ claim. The defend- 
ants in appeal to the High Court contended that the amendment -was wrongly 
allowed. 

If eld, that the amendment was rightly allowed. The defence of limitation was 
a defence to which the defendants wore never fairly entitled, and the allowance 
of the amendment only withdrew from them an advantage which they ought never 
to have received. 

PjE3g Batchelos, J. : — Under the Civil Procedure Code, 1903, 0. YI, n 17, 
all amendments onght to be allowed, at any stage of the proceedings, which satisfy 
the two conditions («) of not working injustice to the other side, and (5) of being 
necessary for the purpose of determining the real questions in controversy between 
the parties. 

Amendments should be refused only where the other' party cannot be placed in 
the same position as if the pleading had been originally correct, but the amend- 
ment would cause him an injury which could not be compensated in costs. It is 
merely a particular ease of this general rule that whe»e a plaintiff seeks to amend , 
by setting up a fresh claim in respect of a cause of action which since the institu- 
tion of the suit had become barred by limitation, the amendment must be refused : 
to allow it would he to cause the defendant an injury which could not be comx)en- 
Bated in costs by depriving him of a good defence to the claim. The ultimate 
test therefore still remains the same : can the amendment be allowed without 
injustice to the other side, or can it not F 

SxsANhAs EtrpcHAi!?i> Eaohappa Yii'Hoba ■ ... (19{)9)'3S Bom. 614 

COOAIXE — Import by sea into the Bombay Barbour — Import f meaning of— Bern 
Cmtoms Act {VIII of l878),seo. 19 — Bombay A'bhdri Act {Bom* Act V of 1878), 

8 (10), 9, 43. 

; 'Bee Bombay Abkabi Acf ... ■ ... 880 

COMMISSION TO EXAMINE WITNESS— property at Bhmghm^ 
Froperty of insolven t at Shanghai vests m Official Assignee of the Insolvent 
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Debtor’s Court at Bombay — Court oaii order insolvent at Shanghai to hand over 

property to Official Assignee in Bombay — Court can order commission to eccamine 
insolvent at Shanghai — Indian Insolvency Act (11 and 12 Vict.> c» 21)5 secs. 7, 

■ 26a?2i^36. 

See lBSOLVE3?iCY Act (Indian) im 

COMP-ENSATIOiSr — Compulsory acquisition of land — Mciliod of hypothetical develop- 
ment for fixing value of 'land to be acquired— Charges as to the costs of the 
speculatov— Compensation based (/n sales of lands into suitable building sites — 

The two methods employed i'/i conjunction aiid p)roducing the same result i] The 
method of hypothetical development is open to the objection that it involves or 
presupposes the intermediation of a third person, called the speculator or exploiter 
that is to say, a person who i:)urchases the land wholesale from the claimant in 
order afterwards to sell it retail for building purposes. 

The value of the land to the owner is what must be regarded, and that is the 
price which it will fetch if disposed of on most profitable teims. The owner is 
not to be deprived of the most advantageous way of selling his land by reason 
of the fact that it is subject to immediate acquisition. If the sale of tbe land in 
building sites is impossible except through the speculator, then, no doubt, allowance 
will have to be made for the xu'ofits, costs and other charges of the speculator. 

But the claimant is not to be debited wdth these expenses unless the introduction 
of the speculator is a commercial necessity. And there is no necessary reason why 
the claimant should be driven to have recourse to the speculator for a business 
which he can do for himself. 

When compensation is fixed on the general principle of a sale of the land 
split up into parecds suitable for building, it is not oiily . necessary but inapjmo- 
priate to make a special deduction on account of the small area marked off for the 
roadway* 

Where the method of hypothetical development is employed for assessing 
eempensation in conjunction with the method ‘ of ascertaining the present value 
4 *of the land by reference to the prices realised by the sale of neighbouring lands, 
and the consequence is that the two methods lead to very much tlis same result, 
it follows not only that that result is entitled to so much the greater degree of 
confidence but also that the method of hypothetical development is itseif 
corroborated. 

In the method of arriving at a valuation of land by referenco to prices realised 
by sales of neighbouring lands, it is plain that no evidence of former sales can bo 
obtained which shall be precisely x}arallel in all its circumstances to the sale of the 
particular land in question. Differences small or great exist in various conditions, 
and what precise allowance should be made for these differences is not a matter 
which can be reduced to any hard and fast rule. 

Teusteds ioe toe Impeotemeht op the City of Bombay Kaesandas 

(1908) 33 Bom. 23 

Marht mltie of land Methods of assessing the market 
value — Correct methods laid down — City of Bombay Improvement Act (Bom* Act 
IV of Valuation bij Collector— Acquisition of interest by claimant after 

Colheiofs a-ivard — Beferences to iiie Tribunal of Appeal — Consolidation of 
references— Land Acqnisiiion Act (l of 1894)} sec* 28. 

liA^D AoQtrisiTiON Act ' ...483 

e of mlmtion ,m remit eahs^Marltei mlue— Bur ^ . 

veyors* opinions— Ohjectiems to sm'teyprs* reports— Mete rminaticn of vahte of 
frontage land— Building frontage^ how determined— Eelaiive mlm of bach land 
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and frontage — Ili/potlidiaal huUdlng sch^.m% vdlite of — Yctliie of ip hole land, how 
derimdfi'om valii'6 of part — Qollectors moard — Land Acquisition Act (J<^i89‘X), 

SC5. 18. 

Bee Lahb AcQirismoN Act 

COiS[SE!MT“--^ri£/£U-a^ Tdluhddrs' Act (Bom* Act TV of 1888, amended hy Act II 
of i905)j sec. 31 — Decree-- JIa'ccution against Tdluhddrs estate — Consent of the 
TiUtdsdilri Setllernent Officer — Civil Frocedure Code (Jet XIV of 1883), secs. 
320, 333.] In execution of a money decree against a talukdar several villages 
belonging to liim were attached : and llie durkMst was sent to the Talukelari 
Settlement Officer (who combined in himself the functions of Collector and 
Ttilukddvi Settlement Officer for the xmrpose of execution of decrees against or in 
respect of talukdiri lands) to be dealt with under sections 320 --325 of the Civil 
Procedure Code, 18S3. That Officer acting under the sections framed a scheme 
of management and placed the decree-holder in possession of one of the villages 
for a given number of years. All this was done after the death of the oidginal 
judgement 'debtor and after the amendment of section 31 of the Gujardt 
Tdlukdars’ Act, 1888, was made in 1905, but in ignorance of tho amendment. 
Tho Taiakdaii Settlement .Officer then took up the position that what he had 
done was done by him under 'the Ci^il Procedure Code, 1882; and that as ho 
had not given his written consent to the arrangement as provided by the 
amended section 31, the darkhast j)ref erred by the decree-holder should be 
disposed of. 

PjEJi; CiiAiirDAVARKAR, J, If a xDorson holding a certain office is Gmjpowered 
by law in virtue of that office to give previous consent in writing to certain 
Xnoceedings or acts as a condition precedent to their legality or validity, and 
the person as a matter of fact gives such consent, it cannot bo the* less a 
consent previously given in vrifcing, merely^ because at the'time of giving it he 
happened to be unaware of the law empowering him to consent, or, being aware 
of it, he thought ho was consenting in virtue of another office which he. 
held. His ignorance of the law ‘giving him the power cannot make t he consent 
not a consent and is no legal ground or excuse for withdrawing it after he has once 
given it. 

Where a certain act requires tho concurrence of an official person, there is a 
presuinption in favour of its due execution on the ground of the legal maxim 
omnia lorcBsumuntur rite et solenniter esse acta donee m'obetur in contrarimiu 


contrary is shown.”, That presumption can be rebutted by proof that cortain 
forms required by law were not complied wdth. 

Whore the two 'offices are combined in one and the same person on grounds of 
public convenience or expediency, his action must be referred to the exercise of 
his discretionary powers under both the capacities if it can be so referred. 

Section 31 of the Gii jardt Taiiikdi^^iV Act (Bom. Act VI of 1888) requires that 
there must bo (1) consent, (2) it must be previous, and (3) it must be in writing. 
If these conditions are fulfilled the requirements of the section are complied with. 
Ho particular form is requisite. 


rmiSHOTTAl: % Haebhamji 


(1909) 33 Born. 443 


COHSIDEEATIOH— to pay a certain stem in consideration for a promise 
to marry-^Fart payment— -Failure of the agreement— Suit to recover pari pay- 
ment — Agreemmt 'by way of marriage brokerage — Agrecnmit — Conirdet — 
Difference between the two — Indian Trusts Act (II of 1832), sec. 84 — Indian 
Contract Act {IX o/l 872), secs. 2 (y), (4), 20'«-35, 65. 

SeQ CoMRACT Act .h ' *** ' ' «»« ' 
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CONSOLIDATION 0? RDFEBSNOES— C% of Borahay Inipromnent Ao^t {Bom* 

Act IV of Vahmtion hj Collector — Acquisition of interest hy claimant 

after OoUectofs award — References to the Tribunal of Appeal — Land Acquisi- 
tion Act {I of 1894), sec. 23. 

See Laisd Acqmsmdy. Act «•« **« «>* »•* 483 

CONSTRDCTION-«.aii?^ of Bombay Municipal Act (Bom. Act III of 1888), sec, 3o4j 
The primary object of section 354 of the City of Bombay Municipal Act (Bom. 

Act III of 1888) is the safety of the public, to secure wMch the Commissioner 
must of necessity be given very wide powers. But it does not follow that those 
powers can be exercised arbiterily and without due consideration to the provi- 
sions of the section and the right of individuals. 

IfALBHAi V* Muhioipal CoMMissxojiJER OP Bombay ... (1908) 33 Bom. 331 

CONSTRUCTION OP TEXTS-Hindu Law^Marriage -Asura form---BraIma 
formf] It is a principle enunciated by Vi jnaneshvara that where all j?}??.n35'is are 
of equal importance and where there is a conflict between two or more writers, 
the uourt is free to choose any it likes. 

. CeraiLAL y. SuEA JEAM ... ... (1909) 33 Bom. 433 

CONSTRUCTIVE ISlOTlCIi— Mortgagor and mortgagee— Moitgage hg eMciiiors wnd 
residuary legatees of property ichicli was subject to a charge under the will — 
Deposit of '^title-deeds preniously with mortgagees — Mortgagee's omission to 
investigate title — Or editors and legatees under will — Lapse of time between 
testator's death and execution of mo^igagCi effect of 

See Moetoagor and Mortgagee ... 1 

CONTEMPT OF COURT— of Judge — Language used in criticism winch 
strikes at the root of all respect for the Gourt."] Any act done or wanting publish- 
ed, calculated to bring a Court or a Judge of the Court into contempt or to lower 
his authority, or to obstruct or interfere with due course of justice or the lawful 
process of the Court is a contempt of Court. 

Judges and Court are alike open to criticism, and if reasonable argument or 
expostulation is offered against any judicial act as contrary to law or the public 
good, it is not a contempt of Court* 

Beg. Y* Gray [1900] 2 Q. B. 36, followed. 

In re Naeasinha Chintaman Kelkae ... (1908) 33 Bom. 240 

^ of motion for committal — Service of notice — 

Bcrsonal so'tice necessary— Service upon aitorneys not suficient — Appeal pend^ 
hi (j from order,] Where an application is made for committal of a person to jail 
for disobedience of the Qoixrt’s order, it is necessary not only that the order should 
be served upon the defaulting party personally, but the notice to commit should 
also be similarly served upon him. Service upon the party’s attorneys is not 
sufficient. 

When proceedings are taken for committal of a person for ctmternpt of a Court's 
order, the Court is not obliged to stay those proceedings merely because an appeal 
has been filed from such order. 

Qm'don tJ. Gordon [1904] P. 103, followed. 

'Bax Moolbai tj, OmrNiEAE PiTAMBEB ... (1909) 33 Bom. 630 

CONTEACT — Agreemerd to pay a mdain sum in consideration for a pro? 7 iue to 
marry— Tart payment— Failure of Hie agreement— Suit fo recover pari payment 
—Agnement by way of marriage broUrage—Diference hetwem .agreement and 
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eoniraei-^India)i Trusts Ad (II of 1882), see, Si-^Indian Oontraet Act ( JX of 
1872), w.'2 (i?), (h), 65. 

8oe Coktract Act ... 411 

‘•‘Place of peiformanee of contract hy PalcH Adat^a-^ Ozistom — Juris* 

didion—P(JJd Adat agency, 

SecTMiKi Abat Age!^cy 864 

("ONTBACT act (IX OT 1872), secs. 2 (g)^ (/i), 20—35, 65— Trusts Act 
(II of 1882), see, 84 — Agreement to pay a certain stm in consideration for a 
promise to marry — I art payment — Failure of the agreement — Suit to recover 
■iKirt payment — AgTcemenl hy way of marriage hroherage — Agreement — Contract 
^‘-‘‘‘Difference between the two,} By an agreement made betwe^m tlie parties the 
plaintiii* promised to pay the sum of Es. 1,800 to the defendant as consideration 
for the latter’s promise to many his niece to the plaintiff’s son. But before the 
maxTiage could take place the plaintiff s son died of plague. Under the agree* 
meat, however, the plaintiff had before her son’s death paid to the defendant the 
sum of Es/750. Subsequently the plaintiff having brought a suit to recover that 
sum, the defendant contended that the agreement being by way of marriage 
brokerage was void as opposed to public policy and, therefore, under section 65 of 
the Indian Contract Act (IX of 1872) no sum ixaid under it could be recovered. 

JSeldi that having regard to the character of the agreement between the parties 
the plaintiff was entitled to recover the sum from the defendant. 

Section 65 of the Indian Contract Act (IX of 1872) provides for the restitution 
of any advantage received under a contract or agreement. The section preserves the 
distinction between agreement and contract which is maintained throughout the 
Act, The section speaks generally of an agreement discovered to be void without 
any express reference to the cause or origin of the void character, so that an agree- 
ment which is void by reason of a principle of law would not on that account fall 
outside the scop© of the section, 

Gulabchad^p Fulbai ‘ (1009) 33 Bom. 411 

OOE TRACT ILLEGAL — Balt — Lease under a llceztse from Collector^ 

Lessee not to sublet loithcut CdlectoFs permission — Sublease by the lessee tcith- 
oiit such permission— Deposit by sublessee with lessee— fIvAt by sublessee io 
recover deposit cannot lie — Salt Act (Bom, Act II o/1890), secs. li and 47. 

See Babt Act ... .c. ... ... 686 

COBTB— Appeals in Probate Proceedings— Fleadefs fees*- Taxation — Act I </1846, 
see* 7^PracUee, 

See Pbactice •f« ... *** 256 

— Petition — Taxing Master — High Court Eules^ Pule 544 — Solicitors' retainer 

denied— Taxation of costs. 

See Attoiiney’s Costs ... ... ... 667 

*”—*—Ptde aUotcmg costs of two Counsel — Junior Ominscl should return brief if 
neither Counsel able to be present — Praetke, 

^eePfiACTicE ... ■ .»* ... ...475 

COUXSEL COSTS — Suit dismissed owing io absence of Counsel — Plaintiff present 
with his witnesses— Pule allowmg costs of two Coimsel — Junior Counsel should 
return brief if neither Counsel able to he p)resent — Practice — Civil Procedm^c 
Code (Act XjF* of 1882 ), sees, 102, 108 and 117. ' ' 

,feCmnPE0CEi>mB Code ... ■ ■. 4Tj 




OOUBT-f for declaration and consequential rdief-^^Talmtion*-^ Juris 

duiimi — Value of iJie relief stated in ilie plaint — Buiis Valuation Act {YU of, 
18S7j, se^. S. 

SeeBmn Valvatio^ Act ... ... **. S07 

COBET-PE.EB ACT (VII OF 1870), sec. 7, cl. (IY) (5), akb cl. iY)--Smts Valuation 
Act ilX 0/1887), see> 8 — Suit for partition and separate possession of Joint family 
" property — Yahmtion for Court fee purposes — Marhet ralue of subject matter 
determines jurisdicUon—Jurisdictioni] The xDlaiiitiff sued for partition of certain 
iiouses, house-sites, moveables and lauds, valuing Ills share in lands at five times 
the assessment [i. e., at Ks. 489-6-0) for Court fee purposes and in the* moveahles 
at Bs. 1,455-8-0. The market value of the x^laintifrs share in the knds was 
Us. 5,600. The plaint was presented in the Court of First Class Subordinate 
Judge, as the value of the plaintiS’s share was over Its. 5,000. The Subordinate 
Judge held that the value for Court-fees, that is, Es. 1,944- 14-0 should be treated 
as the value for jurisdiction under section 7, clause (iv) (b) of the Court-fees Act, 

1B70, and section 8 of the Suits Valuation Act, 1887, and returned tlio ' plaint for 
presentation in the, Court of Second Class Subordinate Judge. 

Eeldi reversing the orders that the suit fell within the jurisdiction of the First 
Class Subordinate Judge, 

Heidi furthers that the suit fell not within section 7 (iv) (5) hut under section 
T(v)'of the Court-fees Act, 1870, and section 8 of the Suits Valuation Act, 1887, . 
did not apply. That, therefore, it was tho market value of the lands, houses, &o., 
that determined the jurisdiction of the Subordinate Judge. 

Motihhai v. Raridas (1S96) 22 Bom. 315, commented on. 

DaGDCT tu Totasaii »•* (1909) o3 Bom. 658 

31 — Court fee on petition of complaint — 

Ziahilitp of the zoorkman to pay — Worhmrds Breach of Oonty^act Act (XIII 
^1859)*^ A’ecA\ I, 2J In a proceeding under the Workman *s Compensation Act 
■ wliere the workman admits the advance and repays the same it is not com|>etent 
to the Ma^dstrate to make him pay to the complainant the Court fee paid on the 
' petition ot complaint. - 

; Ekotoe Bhokbu ‘ ... ... ... (1004) SB Bom. 22 

CRIMmiL PEOOEDTJEE CODE (ACT V OF 1898), SBC. 106 (p)- Order to 
furnish security — Order can be passed ly the appeal Court — Jurisdiction of the 
appeal OotirL] . Section 106, clause B, of the Oriininal Procedure Code (Act V of 
,1898) makes it clear that tbie order for security may be made in appeal ^vhether 
the original Court had juinsdiction to pass, auch an order or not The word also 
in the clause plainly implies that the order may be independently made by those 
Cotirls as well as by the original Courts in the first clause ; and it is neither 
suggested norjmplied fiiat the .powers of the^ original Court should in any .way 
control or limit those of the appellate or^revisional authority. 

Miihmitdi Sheikh v. AJi Skeihh (1891) 21 Cal. 022, IIutMah Chetti v. Bmperor 
(1905) 29 Mad. 190. and Paranissiva Fillai v. Bmpe^^or (1906) 80 Mad.- 48, dis- 
sented from. - 

• v JJommmi Mitidu v. Mmp&ror (1903) BO Mad* 182, refarrod to with approval. 

, , BiiAUsisG , ' , .(1908) SB Bom. 3B 

— SECS. 225, 23B, 234, 285,' 

, '2B6 W’-^Olaryes — Joindci^ '&f'chames--Misjomder of chargesr-Indian 

.Fcml Coi$^ (Act XZV^ofmQ%'sm-lMA and im4--&dUim-^Fromotmg ' 
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enrdH^j> etc.^hetween classe^-^PiihUcaimi^ what comtHutes.'] Tlie accnsed was 
charged at one trial with having committed offeuc 0 ?j punishable under sections 
124 A. and 15-3 A of the Indian Penal Code, on two charges, one with respect to 
each of the two aiticles he published different dates in his newspaper called 
tho‘ Hind Swaraj^a. At the trial there was no other evidence of the publication 
of lhe newspaper in Bombay except the declaration made by the accused under 
the Press Act, and the deposit ons of witnesses who received t^e newspaper in 
Bombay as Gr'jvemment servants in their capacity as such. The accused was 
convicted on both the charges and sentenced separately on each of them. It was 
CO? tended in appeal th?it there was no evidence of the publication of the news* 
paper in Bombay, and that there was a misjoinder of charges vitiating the trial. 

Mekl, that the evidence on record was siiSicient to prove the publication of the 
newspaper in Bombay. 

Scldy further, that the trial was not bad as there had been no misjoinder of 
. charges. . 

Peu CUrVMBAViUKAR, J. It is true that the Magistrate framed two charg?s, 
one with respect to each of the two articles. But- in each charge the offences are 
mentioned as being those punishable under sections I *24 A and 153A of the 
Indian i^eual Code, so that the accused bad distinct notice of the charges he had 
to answer, and bo could hardly have been prejudiced by the somewhat informal 
mode in which the charges were drawn up. The defect, if any, was no more than 
a mere irregularity, cured by the prosivions of sectiou 225 of the Code of Criminal 
Procedure. 

There is nothing in the Criminal Procedure Code which directs that where an 
accused person is alleged to have dona two or more acts, each of which may fall 
within the definition of an offence under one or another section of the Indian 
Penal Code, the section or sec dons in either case being the same, the joinder of 
the charges under those sections is illegal. Substantially the acts amount in 
such a case t:) offences piimshable under tbe same sections of the Indian Penal 
Code and therefore they are offences of the same kind. 

Per Hsato}?’, J. Section 234 of the Criminal Procedure Code does not say 
that at most, a trial must be limited to three charges : it says it must be limited 
to three offences and that the offences must be of tbe same kind. The offence *’ 
as defined by the Code itself, is the act or ojuission made pnni-chable. The offences 
in this case were two in number, namely, the publication of two articles on two 
diff rent dates These Uvo offences were, as charged, punishable under the same 
section • f the Indian Penal C de, and wtre, therefore, offences of the same kind. 
The word ‘‘ section ” in section 234 of the Criminal Procedure Ct)de is not invari- 
ably to be read as singular. Ir is not tbe intention ‘ffthe Code of Criminal 
Procedure, either express or implind, to exclude from the operation of section 234 
of tbe Code, an otieuce because it is made the subject of more than one charge. 

Charging one act oj’ series of acts under more than one section of the Indian 
Penal Code, is a prooeeni ng provided for in section 235 (cku e ) and in section 
236 of the Criiiiinal Proce dure Code and is also provided for in section 71 of 
the h dian Pemil Code. The Court may charge nn offence twice over under two 
different sections but by so doing it oaiin t increast- the sentence which miy he 
imposed. That principle is not offended by trying together separate offences for 
each of which there is more than one change* 


. Em FEEDS Tlubhoyandas 


(1908) 33- Bom. 77. 


OBIMINAL PEOCEBUEE COBE (ACT Y Of 1893), sics. 233, 234, 2-5, 2S6, 237 
1X1) 239 — Charges^ joinder of charges — Prwy Ooundk have to appeal tOi m 
criminal eme-^PraeUce and procedure.} ..The. acensed was charged with an 
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offeree ptinishcible under sscfiion V2iA of the Indian Penal Code (Act XLV of 
1S60 ia respect of an ai-ticle whidi he published in his iiewsp iper and also with 
offeucjs pimishabie under seetions 12 1 A and iSdA of tba Code with regard 
to another article which he published in the same newspaper, Eor all 
these offences he was tried at one trial? and was convicted and sentenced for each 
of them, 

Beldi that there was no irregularity in the trial on the ground of misjoinder of 
charges. 

Sections 23t, 235, 236 and 239 of the Criminal Procedure Code, 1898, mentioned 
as exceptions in section 233 of the Code, are not mutually exclusive. If it had 
been intended that section 235 (2) or section 236 could not be made use of in co- 
operation with sectio*’ 234, this inte\'.tion could have been easily expressed. If 
the exceptions are mutually exclusive, the provisions of section 236 or 237 
could nevei bo invoked to prevent a miscarriage of justice arising from a failure 
to make good all the detaiU of a charge joined with two other charges under 
section :;.34. 

The Lee islatiire could hardly have intended that a joint trial of three offences 
under section 234 of the Oriminal Procedure Code, 1898, should prevent the 
pi’osecution fiom e-tabli^hing at the same trial the minor or alternative degrees 
of criminality involved in the acts complained of. 

iSeci ions 235 (2) and 236 of the Griminal Procedure^ Code, 1898, may be 
resorted to in framing additional charges where the trial is of three offences of 
the same kind committed within the year. 

Before granting a certificate for leave to appeal to the Privy Council, the 
Court must be satisfied that there is reasonable ground for thinking that grave 
and substantial injustice m‘y have been done by reason of some departure from 
the priticiples of natural justice. 

JE'aj OiWBw [1897] A. C. 719 and Din v. Attorney-General of ZuH- 
land (1889) 61 L. T, 740, followed. 

In re Bat Gaxgadhar Tilak .«* ... ... (1908) 33 Bom. 221 

CEIMINAL PHOCEDURE CODE (ACT Y OF 1898), sec. 269^ Tnu? by Jnry--- 
Trial with the aid of as.s'ei>$or,s — Difft rence in the modes of trml-- Accused if 
prejiidked can mnplain-- Fra dice — Procedure,'] The accused ‘vvere trieti with a 
jury on charges of murder (sections 302, 109, Indian Penal Jode), and with the 
aid of JurorN as assessors on charges of rioting, grievous hurt and hurt (sections 
147, 148, 326 and 323 of the Code) respectively. 

The Judge charged the jury and asked for their verdict on both the charges in 
the manner prescribed for jury trials. He agreed with the verdict and sentenced 
the accused to various terms of imprisonment. The aecu^M appealed on the 
grounds that the learned Judge erred in omitting to take the opinion of tne 
juiors as assessors on the second charge and to write a judgment. 

Meldi that the law makes no distinction as to the procedure at the trial between 
a trial by a jury and one with the aid of assessors except as to the summing up in 
the ease of the foimer and the nuumer in which the verdict in tie form«r and the 
opinions of the assessors in the latter are respectively taken It is at this latter 
point that there is a departure of ways, and 'f the accused who is tried does not 
intervene at that crucial point, and get the procedure applicable to trial with the 
aid of a'^sessors enforced, lie cannot be heard to complain. 

Emmboe- V, MAY^tm M. 


... (1909) 83 Bom. 423 
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CRITICISM — Zcmgttage used in criticism which strikes at the root of all res 2 ^ect for 
the Court—Oo'iitempt of Court* 

See CosTTRMPT op Court • «i» see •««> 

CFSTOM— PtX'H’i Adat agene^^Flace of performance of contract hy TakJci Adaiya 
— Jurisdiction* . 

Pakki Adat Agency •#. ... 

— Xurhars — Suh~divisions qfSliiidratrihe~--Inter-niarriage valid 
— Burden of proof— Hindu laio* 

See Hindu Law ... ... ... ... ... 

J)A2iiA(y'EB-^Municlpalui/ not keeping a ditch and sluices at a dam in proper 
order — Collection of the storm to a ter in the ditch — The water passing over lands 
of another and doing damage— Misfeasance— MunicipAity — •'Negligence. 

I ::vv;;\' ... ... 

— pa yrel eonfahiing articles liahle to he insured and also not liahle to he 

insured — Loss of the parcel in transit on Railwayy line — Suit against Railway 
Company to recove^' da^m tges with respect to goods not liMe to he insured— 
Railvjoy Comp my n<tt liahle— Articles— Baikage — The Indian Railways Act 
{IX of 1890), sec 75, scJi. If cL (I). * 

Pailways Act ... «.* •.» o.« 

DAKG-EEOUS CONDITION — Power to remove dangerous structures — B^jercUe of 
the power— ' Appear f meaning of — Discretion vested in the Co7nn)issione'r— 
Exercise of discretum through ageut—NHce hy Commissioner to a party to 
remove structure in ruinous condition — Eight of the par-y to he heard hy the 
Commissioner in answer to the notice— Injunction restraining Commissioner 
from pulling down a house — City of Bombay Municipal Act {Bo^n. Act III of 
1888), 354 

See Bombay Municipal Act ... ... ««* . 

DEBT — Hindis lato — Mitahshara—Liahility of sons to pay father's debt — Money 
decree— Appeal hy some of the parties to a decree— Decree in appeal final — * 
Mxecutio7%— Civil Procedure Code {Act XIV of 1882), s-ecs. 234, 244, 
Limitation Act {XV of IS77)) soli. If art* 179* 

/S'es Hindu Law .. ... ... 

liahility to pay fathers debts— Attachment of so‘rds share in family 

P roperty — Father's -power to deal with the attached shaie — Hindu lav: — Civil 
roc€d'ureCode{ActXIVofl%W),^seG.2J^. 

A'ct? Hindu Law ... ... ... ... 

BECLAEATION OF OWNERSHIP, SLIT mE— Plaintifs tUle f r oval -H fend 
ant's use found to he not inronsisterit with plaintiff s ownership - Fresuorption-.- 
lossessmi goes ivrth title— Adverse piossession.'} Plaintiff sued for .a dcolaraiion 
tliat iio was the owner of tlic laud in suit alleging that the defendant had taken; 
wrongful possession thereof, It %vas found a fact that the title to the land was 
■ in the plaint! ' and that the defendant h-td made no permanent use oc the land 
inconsistent with its being plaintiff’s land. 

Held) that plaintiff was entiiled t<'’ succeed. The said circumstanoGs inade out 
a case for the application oi the presumption that possession goes with title. 

Rmject Ram Fmday v, Qohurdlmn Ram Paniay (i 873) 2f* W. E, 25 (CiT 4 
Eni) md Agency Oompiany v* Short (1888) 13 App* Cas* 793, followed. 
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Framji Oimietji v. G-ooutdas MadJiowjl (i892) 16 BoiiSi SB8j referred to. 

BSOLflRA.TiON’, SUIT -Vaine of the 

relief scaled hi the i[il€i>hit — Salts Valuntion Aet ( VII of 1887), 8. 

SeeBrjiTs Valuation Act S07 

BEOLABATOEY D'EQR^Vi-- Suit % temple committee against temple servant^i for 
decVif’^athoii as to thier right to kaoe the serf ices oerfoymed — S'it o1 ct CADfl nature 
Court — Jtinsdhiio/i — Otvil Procedure Godtt i^Act V of 19 'j8), sec* 9. 

Civil Pboceduee Code ... ... •..887 

DECREE — Appeal hy some of the parties to a decree— 'Decree hi appeal final — 
Fa^ecuHon'^ Civil Procedure Code (Act X/K of 1882)} secs. 234, 2l’4, 252 — 
Limitation Ac'- (A V o/lft77), sch. Hfm't* 179.] Where some of the parties to a 
decree appeal against it, the decree in a|)peal is the final decree for the purpose 
of exocntion wi:h respect to all the parties. 

Shiveam t?. Sakharam ... •*. (1008)83Eom. 89 

— Ciril Procedure Code (Act FIV of 1882), sec, 244'-* 
Transf r of Property Act (IF of 1882), sea. 93.J An application for redempnon 
or foreclosure of a decree nisi is not an application in exociiti''o tinder the Civil 
Procedure Code, but must be made in Court under the Transfer of Property Act ; 
and until a decree 7 iisi is made absolute there is no decree capable of execution. 

Where a decree nisi contemplated an account being taken, but was silent as 
to how that account was to be taken, and the Court has declined to modify 
the decree by inserting such a direction, it w'ould be out of the i|uestion to 
compel a part-y in esecutioii-proceedings to do that which he is not directed to do 
by the decree. 

A}ndhiii Pershad v. Baldeo Singh (1894) 21 Cai. 8lS and Na-ndrani v* Bahaji 
(1897) 22 Bom. 771, followed. 

SiE Jehangib Cowasji The Eopb Mills, Limited ... (1908) S3 Bom. 273 

» E'jcecutio n — Sale at Court auction — Application to set aside sale on the 
ground of fiaud-^ Appeal lies from orders passed tinder section 310.4 when thy 
also fall und'if sen. 241!, Civil Procedure Code, 1882 — Civil Procedure Code 
{Act XIV of 1882), sees. 24b 3104, 311. 

Civil Procedure Code ... ... ... .•* 608 

~'»«>«^~.,«Freeution agcii iSt TdlubddPs estate— Consent of the Tdhilcddri Settle* 
merit Officer — Ciod Procedure Code (Act XIV of 1882), .secs. 320, 323— Gujardt 
Tdlukdd s Act (Bonu Act FI ef 1888, as amended by Act II of 1905), sec. 31. 

See Gujarat Talukdaes’ Act «»» 443 

•*™-— — — Wo specific direction as to accounts in the decree — Court cannot direct 
at cou-'ds to be t f-ken before the Commissioner when parties have arrived at an 
agreement after the decree — Appeal against such an order — Fmctkc, 

See Practice .t,. ... ... • ... ... 216 

DEKKHAH AGEICULTIJRISTB’ RELIEF ACT {XVII OF pro* 

cedure Code (Act XIV of 1882), 373 and 623 — GivU Procedure Code (Act 

F of 1908), sec. llo—BedcmptfOn sxntSile real y a mortgage'^'^SecAOA (f the 
Bekklian Agrku turists* Bd/ff rUt (XV 1 1 of 1879) '/'mt appil able— Oral evidence 
inad ffiissibk — A pplie dion for withdrawal of suit— -Suit allotted to be withdr^noii 
with liberty iohing a f esh suit— M.atenal irregiilarityf] Und^r the pxwislons 
oUhe Bekkhun Agriculturists’ Relief Act (X Ml cf 1879) the plaintiffs brought 
\ redejfipiiott suit alleging that the docamentj, though in the form of a saie*deed 
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wa<^ really a inortj^age. The suit was not governed by section 10 A of the 
Bt?kkimn AgTiciilturi:its’ Relief Act (XV £I of IS" 9). he defendant contended 
th.j ' orai evide ice was not admissible to prove that, the sale deed was real y a 
mortgage^ After the issnes were framed the plaint ffs applied for witlidrawai of 
the suiJ with lib^n* y io bring a fresh suit on the grounds that *be difrereiii High 
Co’Tts h Id different viewi- as to the admissihility or otherwise of oral evidence 
and th.it spotio'; 10 of the Dekkhan Agriculturists’ Ji^olief Act (XV 11 of 187!^) 
was not applicable. The Com t passed an order for the withdrawal of the suit 
with iib.-rty to bring a fresh suit. 

Meld^ that the Court acted with material irregularity in passing the order. 

The Court should not allow a suit to be withdrawn after the parties are ready 
for trial if such withdrawal may operate to the prejudice of the defendant. 

A plaintiff cannot be allowed to withdraw a suit in order that lie may wait 
and see if the law is not altered at some future date in such a way as to enable 
him to obtain a decree against the defendant who is ready for trial and prepared 
to resist the claim and certain of success on the law in force. 

Mahipati Xathu ... ... (1909V 83 Bom. 722 

DEKKHAN AGEICULTURISTS’ EFLIEF ACT (XVII OF 1879), sec. 2-^ 
Agnoul iiTlst — A person who is an agricuijuri>-t in 187 1 hat is not cue when, ihe 
suit is brought in 1905 Oimnot laim the benefit oj the Act!] In 1871, the d fend^ 
ant executed a mortgage in pluinbiff/s favour, it was provided that the mortgage 
was not to be redeemed before 1886. The defendant was an agriculturist at the 
date of the mortgage ; but he was not one when the suit was brought. In 1879, 
the term * agricukuii't ’ first received a legal definition in the Dekkhan Agri- 
culturists’ Relief Act. In the suit by the plaintiff upon the mortgage Iho 
defendant cLuined the benefits of the Act, on the ground that his liability "under 
the mortgage was not incurred till 188"^ : it was admitted that the defendant 
was not an agriculturist at the date of the suit. 

//‘M, that the liability incurred by the defendant was to pay hack the money 
borrowed by him ; and that liability wuvS incurred when the money was borrowed 
in 1871. 

that in 1871, the defendant, whatew may have been his ocou- 
pation in fact, could not have been an agrlcult srist within tlie meaning of the 
Dekkhan Agriculturists’ Relief Actj which was enacted in 1879. 

RAd, also, that the defendant was not entitled to the benefit of the Act. 

Mahadet Naeayan ??. Viis'ayak Gangadfah ... (1909) 33 Bom. 504 

g J2C. 2»»- 

AgAcuHurht ^'--Interpretafion — Earnv his h^Alkood ” — ^otores of ineonie^'] 

In ascertaining whether a man who has two or more sources of income of which 
. th'^ income f om agriculture! is one, occupies the status of agriculturist as defined 
in the Oekkhar! Agriculturists^ Relief Act (XVlI of 1879), the Court must take 
into account all these sources and ascertain whether the income derived from 
agrieiilture is larger or snialL-r than the rest. All the sources must be taken to 
be the means of his livelihood and if the income from agiieulturc exceed the 
other incomes he must be deemed to he earning his livelihood x^i'incipall}' by 
agriculture. 

Dtoa-fhojifav Bahmmp v. Balhrhhxa BhaUImidfa (1894) 19 Bom, 255^ 
explained. 

CHTOttAi, t’.TiFAYAK (1909) 33 Bom. 37G 

Defer dant sumrno'ned for ea'mvmcttion — Baymmt of haiiaf] It is not necessary 
to pay hatta to any agriculturist defendant summoned to be -examined under 
section 7 of the Bokkiian Agricultunsts’ Belief Act- (XVILof 1879). 
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The hafta !s not payable by the piaintifi and tbe suit is not liable to be dis- 
missed on ftiilnro to pay it. 

GaNGASHAKSCAB 'ip* EaDHXJB ]\dAl)HBHAl •*» ... (1908) 33 Bom* 241) 

DEKKHAN ULTUIUS "S^ RELIEF ACT (XVIT OF 1879), sec. 63 {A)>~- 

MortgagB-de^'d- AUeislatioti by two mtnesse-^--^ Signature hy the Stih-Begisimr 

Staiemmt tlie tonler of the deed in conclndirig the writing of the body of the 
docuTMnt thd it was writtenby hini. 

See Tbastsfeb or Peopekty Act »t* • « < «»• . - ««• 44 

DISCHARGE OF GUARDTAK— of the guardian to suit-- Guardians and 
' Wards Act {VIII of 189u), sec. 41. 

See txUABOIANS AND WARDS ACT ... ... ... ... 419 

DISCRETION--.ibr?^v2/>*7i?c^^ Commissioner-^-Power to remove dangerous stmctufes--^ 
Bxeicise of the power Appear f meaning of — Discretion vt'Sted in the Co in-- 

missioner — BxeTCise of discfeUon through agent - Notii e by CommUsio»er to a 
party to remove structure in ruinous condpivn — JS<ght of the paHy to be heard 
by the Oommissioner in answer to the notice — Injection restraining Qummis- 
sioner from pulling dow7i a house — City <f Bombay Municipal Act {Bom. Act III 
of 1888), see. 864 

.See Bombay Municipal Act ... ... ... ...334 

DISMISSAL OF SUIT — Suit dismissed owing io ahse-noe of Cou-nsd — Plaintiff 
prei'^ent with his ivitnesscs—' Civil Procedure Code {Act XIV of secs. lOi, 
103,117. 

See CiTiL Peocedubr Code .m .u. 475 

DISTRICT MUAHOlPxlL ACT ‘{BOM. ACT Hi OF 1901) in the cm- 
collection dtpia/rtment of a District Mumcipality — Puhlir. servant — Ohstnidions 
to a puhlic servant— Penal Coae {Act XL V of 1860)j secs. 21, 186. 

Bee Penal Code ... ... ... . .,, 213 

DOCUMENT — Statement by writer — Attsstation of two -witnmes — Signahire of the 
Sub-Eegistrar. 

Sec Tbanseeb op Property Act ... ... ... ... 41 

— Transactions compnsed in a doGunmit — Agreement io lend money for 
improm^nenti additions and repairs and for working mortgaged mills — Agreement 
to lend money to partnership not capable of specific performance — Breach of the 
agreement — Claim for damages'— Si^mp duty to the document — Stamp Act {II of 
1899), sec. 2 (5) (5). 

See Stamp Act 

EJ'ECTMEKT'~-J_^jpotn.i^we/'4^ of a Committee for management of property— Appoini- 
ment acquiesced in by owner — Committee in management for a long timeSidt 
hy Committee against a trespasser in ejectment— Titie.2 Tho Parsi Paiicliayat 
at Bombay appointed a committee to manage the property o£ tho Pars! Anjutiian 
at Surat _ The committee managed the property for a very long time— sixty 
years— -with the authority and acquiescence of the Parsi Anjuman. Subsequently 
the defendant having trespassed on the property, the committee sued him in 
ejectment. The defendrait contended that the plain tilTw bad no right to sue for 
the recovery of the property as they were neither the owners nor the nominees 
of tho An j liman. 

Eeldf that the plaintiffs being in possession for a long time with the authority 
and acquiescence of the owners, namely, the Parsi Anjuman at Surat, were 
entitled to recover possession from a trespasser. 

diVAsn Jamsfewi 1?. Babtorji NASSBRTAm (1909)38 Bom. 499 
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EQUITY OF — AUfielimeut and Bah 

of p?^>ptirty mortgaged wUk po» session to a third person-^ AuHi m^pitrchase hy 
Judgnimt-cre-iitor with Ua^e •/ Gomt sahfeot to mortgage Suit hy judgmenU 
creditor* prior to confirmati m of sahand satisfaction op dec^reefor a declaration 
that the mortgage ivas f7^audtUe7it and without consideration — Furohase — 
iEstoppeis binding upon fudgme7it-dehtor—Cii?U Froeedure Code (Ad XIV of 
1832), 278, 282, 283 and 287. 

Bee CiTiL Peooedttee Code ... ... gil 

ESTOPPEL— ‘unregistered whe^i admissible in evidence — Conduct of parties 
to lease — Collate7\xl pmpose^'' — Transfer of Frope^'ty Act {IV of 1882), 
see. i07 — Lien — Charge - Assig^iment'^ Section 107 o£ the Transfer of Property 
Act dOcS not say that if the parties without any such instrument (i.e., a lease) 
conduct themselves towards each other as if they were landlord and tenants and 
moneys pass from one to the other in pursuance of that conduct upon the under- 
stmi'iiiig that it would be repaid in a certain event, there shall be no right to 
recover tha* money. In such a- case the rig t to rccovex* arises not upon the lease, 
because according to law no lease exists, but upon an independent ecpiity arising 
from the conduct of the parties and founded upon the lav/ of estoppel. 

Goriiislt Y, Ahington (1859) 4 H. & 'E* 549, Ti ferred to. 

Abdesir Bejos-ji Surti v. Bved Siedar Am Khak ... (1908) 33 Bom, 610 

— — * Mo7iey ‘decree — EscecuUon'^'^ Attachment and sale of property ^nort^ 

gaged with possessim to a third person — Auction-purrhase hy judgment-ereditor 
with l&dve of CfAtrt subject to mo dgage-^Buit hy judgment creditor prior to con* 
firmafptn of sale and satist action of decree for a declarotion that the mortgage was 
fraudulent and without consideration — Ftir^ hasQ— Equity of redemption — 
Estoppels binding upon judument debtors — Civil p7''0ceditTe Code (^Act XIV of 
1882), 2-78, 282, 283 'and 287. 

See CiYiL Procedure Code 311 

Transfer of Froperty Act {IV of 1882), sec. Bo, cl. (4) (6), cl. (6)“— 

Vendor* s lien foi' iinpai t purchase* money — Sale-deed containing acknowledge- 
inent of receipt of con ider at ion money in full-- Mortgagee taking the morfg.fge 
ictthout notice of unpai ’ pu>cha. e-m ney— Evidence Act (J of 1872), see. 115,] 

111 a registered «ale-deed of a chawl it was stated that the vendor had received 
consideration in full and thei-rf was also an acknowledgment of the vendor at the 
foot of the deed to the same effect. The vendor had also parted with all the 
title-deeds relating to the property. The vendee subsequently mori gaged the 
property to the plaintiff who had no knowledge that the full amount of ihe 
consideration money was not paid to the vendor though he know that the vendor 
w-as in possession of some portion of the property. 

Held, that thedefend'^nt (the vendor) was estopped from contending that she had 
a lim on the chawl for the unpaid balance of the purchase- money by her declara- 
tion SE? to the receipt of the whole purchase-money and by her act in handing over 
the title-deeds. 

Fer Batcumlom, J. : — A vendor of immoveable property who endorses upon 
the purcliuse-docd a receipt for the purchase- m« >ney cannot set up a lien for 
purchase- money as againsi a mortgagee for value without notice under 


'TEHILRA.M V. JlASlIIBAI 


(190B) S3 Bom. 53 
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V'IDEN'CE ACT (I OE 1872), stoAlo-^Vendofs Ueii for unpaid purclmse-rmnei/ 

— ■•ale-‘hed conf-ai^fing ‘icknoidedgni ni of receipt of coits-khratioti mone^ in 
faU-Moytg'Uice- ttiking the mortgage- loUliout not>'Cs of ‘unpdcl pfU'chase-moneu 
— Estoppel— 'Tro>nsfer of Propertp Act {W 0 / 1882), ssc?* o5, cL (4) (6), 

Transfer or PfiOPERTT Acr •*. 

EXWVTJO'^-Decree-GMl Prosedure Code Act (XIV of 1882), sec. Transfer 
of Property Act {IV of lyS2), sec, 93.] An application for redemption or fore- 
clos’H’e of a cle(?ro0 n-si is not an applicati- n in esi'cntion under the Civil 
Procedure Code, but must be in Court under tbe Transfer of Property Act ; 
an 1 until a decree nisi is made absolute there is no decree capable of execution. 

Wbei ’0 a decree nui contemplated an account beinj? taken, but was silent as 
to how that account was to be taken, and the Court has declined to modify 
the clecreo by inserting such a direction, it would be out of the question to 
compel a party in execution-proceedings to do that which he is not directed to 
do by the decree. 

Ajudhia Fersliad v. Boldeo Singh (1894) 21 Cal, 818 and Kandmm v. Bahaji 
(189T) 22 Bom. 771, followed. 

SiE Jehakgib C 0 W.ASJ 1 «?. The Hope Mills, Limited (1908) 88 Bom. 278 

— ^Eecree — Eccecn.iion against Tdhdcddrs estate — Consent of the 

TtUukddn Settlement Officer — Cioil Procedure ^ ode (Act P •/ 1882), 

'820, 823 -GitjctuU TdliMdrs* Act {Bom, Act VI of 1888, as amended hy Act II 
of 1905), ec. 31. 

See Gujarat Talukbars’ Act ... ... 448 

»- Decree — Sal- at Cmirt auction^ Application to set ande sale on the 
ground of fraud — Appeal U('sfr>m orders passed ^mder section 810d lohm they 
aho fall unden‘ sec, 244, Cinil Procedure Code, 1882 — Oicil Procedure Code {Act 
XIVofm% secs> 244 -nOj, 811. 

See Civil Procedure Code ••• 698 

BXndii Loao — Afitahsham—Liahllity of sons to qxty father's debt — 

Aloney decree — Appeal hy some of th^ par'ies to a decree — Decree in appeal final 
— Civil Pracedtire (h'de XIV of lSd>2\ secs, 234 244, 252 — Limitation Act 

(XF 0/1877), sch. If an, 179. 

Bee Hixdu Law 39 

- •Moncip decree — Aitachnmi and sale of property mortgaged with 

possession to a third pers07t — d^lOtio?l~p^lnhi^se hy judgment creditor %oHh leave 
of Court snhjeet to mortgagn — Suit hy juclgHme'fit-credUoT prior to Cfaifirmotian of 
sale and- satis fi'dion of decree lor g dt^claraiton ^hut the mortg^^g^' was frauduh nt 
and- without conAdira lurcha^e — Equity of red'^mptiou — Estoppels bi 7 idh*g 
wpon juAgniciiud&btor— Civil Proceditre Code {Act XIV of 1882), secs. 278, 282, 

2b8 and 287. 

See Civil Procedure Code ... ... ... ... Sll 

loda Giras Allowance— Attacliment and sale of in execution of a 

decree— Money Hk- Jy to become due ” interpreta^ km of — Ihm far can the allow* 
ance he attacked and sold — Toda Giras Allotmnee Act (Bom. Act VII of 
lBb7), : ■ ■■ 

See Tom Gieas Allowa-nce Act ... ... 258 

EXECUTOR—iVzi^^ee— of Court as to adrainistraiion of property— Executor 
emtinimg as such— Administration suit — TrmiS Act (JI‘o/l8$2), sec, 34, 

Trusts Act ^ ' ... ... 429 




ammih index . 


how determined-^Eelative value of hack land and 
fmii>age--^HyyoiJietkal Imildlng selieme» value of’^Yahie of whole land, how 
dtpived from value of ];}afi^GolhotQY's atmrd — Land Aegmsitmi Aot (I of 1894), 


See Land AcQuismoN Am ... S25 

FITETHER OR- OTHER RELIEF — Religiom or Charitahle Trusts — Civil Pwe- 
dure Code (Act XIV o/lS82), sec, 539.] Held hy Beaman, J. : — The expression 
siicli farther or other relief in the section means such further or other relief 
as, from the nature of the introductory words and the exemplificatory cases, 
appears to the Court to be approxwiate in such a suit, e. removing fraudulent 
trustees, restraining a breach of trust, and so forth. 

Sia Binsxia Manekji Petit Bie Jamsetji Jijibhai (1908) 33 Bom. 509 

OITA'EDIAN — Order of discharge hyilie Gourt-^Lialility of the guardian to suit-^ 
Guardians and Wards Act { VIII of 1890), see. 41. 

Sec GuAiiDiANs AND Wasds Act ... 419 

GUARDIANS AND WARDS ACT ('^IH OP 1890), sec. Ai-^^Guardian-^-Order 
of discharge hg the Omrt — Liability cf the guardian to When a declara- 

tion is once made by the Court, under section 41 of the Guardians and Wards 
Act, 1 890, discharging a guardian from liability, the latter cannot be exposed to 
suits in connection with tiie management of the minoi’s property, except in the 
ea'rO of fraud discovered after the declaration. 

Murlidiuii t’. Yallachdas ... ... (1900) 83 Bom* 419 

GUJARAT TALUKDARS’ ACT (BOM. ACT VI OF 1888; as amended by Act 
II 03? 1905), SEC. ‘Decree — Execution against Tdlnlddfs estate — Oo 7 isent 

of theATdluhddri Settlement Officer — Civil Procedure Code (.4c^ XIV of 1882), 
secs. 320, 32-3.] In execution of a money-decrce against a talukddr, several 
villages belonging to him were attached ; and the darkhast "was sent to the 
Trilukdjiri Bettlernent Officer (who combined in himself the funccions of Collector 
and Talukddri Settlement Officer for the purpose of execution of decrees against 
or in respect of tMukdari lands) to bo dealt with under sections 320 — 325 of the 
C'?ivil Procedure Oodfi 1882. Tffiat Officer acting under the sections framed a 
scheme of managem^-nt and placed the decree-holder in possession of one of the 
villages for a given number of years. All this wvas done after the death of the 
original judgment-debtor and after the amendment of section 31 of the Gujarit 
Tdliikdais’ Act, 1888, was made in 1905, but in ignorance of the amendment. 

The Talukddri Settlement Ou'icer then took up the position that what he had 
done w'as done by him under the Civil Procedure Code, 1882 ; and that as he 
had not given his written consent to the arrangement as provided by the 
amended section 31,. the darkluLst x)ref erred by the decree-holder should ha 
disposed of. 

Per CilANEArAliKAli^ J, : — If a person holding a certain office is empowered 
by law in virtue of that office to give previous consent in writing to certain 
proceedings or acts as a condition precedent to their legality or validity, and 
the person as a matter of fact gives such consent, it cannot be the less a consent 
previously given in •writing, merely because at the time of giving it he happened 
to be unaware of the law emx>owei‘ing him to consent, or being aware of it, he . 
thought he was consonting in virtue of another office which he held. His 
ignorance of the law giving him the power cannot make the consent not a 
consent, and is no legal ground or excuse for withdrawing it after he has once 
given it. 

Where a certain act requires the concurrence of an official person, there is 
a presumption in imout of its due execution on the ground of the legal maxim 
omnia pnestmuniur rite et sohnni^er em acta donee ^rohcHr in conirafkm^ 

111485-6 ' ' . ' 
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In sncli cases, everytliing is presumed to be rigMly and duty performed until 
tlie contrary is sliown.” That presumption can be rebutted by proof that certain 
forms required by law were not complied with. 

Where the two offices are combined in one and the same person on grounds 
of public convenience or expediency;! his action must be referred to the exercise 
of his discretionary powers under both the capacities if it can be so referred. 

Section SI of the Gujarat Talukdars* Act (Bom. Act YI of 1888) requires 
that there must he (1) consent, (2) it must be previous, and (3) it must he 
in writing. If these conditions are fulfilled the requirements of the section are 
compiled with. No particular form is requisite. 

PuESHOUTAM H aebhamji ... ... ... (1909) 33 Bom* 443 

high: COUErS DISOIPLINAEY 

Buspmsioji ofSanad — Bombay Begulatlon II of 1827, see, 50. 

Set PliSADEB ' ... " ... ... ... 252 

HIGH COURT EUIjES, EULE 540 — Petition— Taxing Master — Solicitor f retainer 
denied — Taication of costs.'] An attorney can obtain an order in taxation of his 
costs although be knows that his client disputes the retainer as to the whole bill. 

In re Jones (1887) 36 Oh. D. 105, followed. 
jTireMADEAyji ... ... ... ... (1903) 33 Bom. 6C>7 

HINDU LAW' — Adoi^tion — Adoption hg a wldoxo— Alienation hy the mdoio prior 
to the date of adoption— Pi ght of the adopted son to dispnte the alienation*] 
Where a Hindu widow, who has inherited her husbands’ property, adopts a 
son, the adoption has ihe effect of divesting her of the property and putting an 
end to her estate as heir of her husband. The adoption has the same ofEect as 
her death with this clifierence that after the adoption she has a right of main- 
tenance against the adopted son during tho rest of her life. But the right of 
madntemince so long as it is not a charge on tho estate or any portion of it, does 
not confer on her any right to the estate or entitle her to transfer it by way o£ 
sale or mortgage. 

Thus, if a widow, before the adoption severs a portion of the inheritance there- 
from and transfers it to a stranger, without any proper or necessary purpose 
binding the estate absolutely according to Hindu Law, the transfer, logically 
speaking, must cease to have any effect after the adoption, since it could only 
operate during the tiuio that the estate was represented by her as heir and the 
result of the adoption is to terminate that estate, 

Zahshman v. Badhahai (1887) 11 Bom. G09 and Moro v. Balajl (1894) 19 
Bom. 809, followed, Sreeramulu v* Kristamraa (1902) 26 Mad, 148, not 
followed. 

Bamaeeishea 1 ?. Teipubabai ... ... ... (lOOS) 33 Bom. 88 

~^AdopUon — Adoption of a married man having a son — The so 7 t"B 

golm and rights if inheritance in the family of his hirfh] When a married 
Hindu having a son, is given in adoption, the son does not like his father lose the 
yOto and lights of inheritance in the, family of his birth and does not acquire 
the gotm and a right of succession to the property of the family into which his 
father is adopted. 

In the absence of any special custom, Jains are governed by the ordinary 
Hindu law. ‘ ^ 

KALdAVPA' Tavaeaepa m SoHApPA Tamahuavda' ' ' (1909) ,33 Bom. 669^ 

Debts— Son\ UaUlitg io pag father's debts— Attachment of son's 

Bl^reinfamilypropertg—Fathefs^otoer toJealtHihihe aiimhed share— Ci^ii 
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Procedure Oode {Act XIV of 1S83), sec, 276.] When the title and interest 
of a Hindu son in joint ancestral property lias been attached in execution o£ a 
decree against him and its private alienation by him has been prohibited by au 
order of the Oaiirt under section 276 of the Code of Civil Procedure, his father is 
deprived of the power of aiienatiou of that interest in satisfaction of his own 
debts. 

SUBRiLYA V, HaGAPPA ••• *tt •«« (1908) 33 Bom. 264 

HINBIJ LAW — Joint Hindu family — Release hy a coparcener— Right of coparcener's 
afterhorn son to claim a share loith his brothers,'] M., a member of a joint Hindu 
family, being involved in debt, gave a release of bis share to his father in 
coasicleration amongst other things of a sum of Es. 5,030. At the time of ^ this 
release M. had one son living. On this son suing the coparcenary for partition 
it was held (in Suit Ho. 428 of 1901) that he was entitled to a share in the joint 
family property and that the releise acted only against his father personally^ 
After the date of this decree M. had another son born, who sued the^ first son to 
recover from him a moiety of the sum allotted to the first son on partition. 

Beldi that the second son was not entitled to any shire in the propsrey. 

Shivajirao V , Yasantrao ... • . ... . (1908) 33 Bom. 267 

— Marriage— ‘Asur a form — Brahma form— Construction of^ 

Under Hindu law, where the paternal or maternal relation of a girl, who is given 
in marriage, receive money consideration for it, the substance of the transaction 
makes it not a gift but a sale of the girl. Glhe money received is what is called 
the bride-price that is the essential element of the Asura form. The facb 
that the rites prescribed for the form are gone through cannot take it 

out of that category, if there v/as pecuniary benefit to the giver of the girl. The 
taint oi the Asura form lies in the gratuity paid to the giver of the bride for Lis 
benefit, not in anything paid to her. 

It is a principle enunciated by Yijnaneshvara that where all smritis are of 
equalimportance and where th(3r0 is a confiict between two or raore writers, the 
Cmirt is free to choose any it likes. 


Ceukibai. u. Serajham 


(1909) 33 Bom. 433 


— ^Miialcsliara-^ Adopted son— Succession to the adopted son— Adoptive 

mother entitled to succeed in preference to adoptive father,] Under the Mitaksbara 
school of Hindu law the adoptive mother is entitled to succeed in preference to 
the adoptive father, to a son taken in adoption. 

Anaedi !7« Hari Sub a *.* ••• »•* (1909) 83 Bom* 404 

Mitdkshara— Liability of sons to pay fdher's debt— Money decree 

J^p'oeal hi! some of the parties to a dea'ee—Decfree in appeal final— Execution 

—Civil Procedure 'Code {Act XIV o/1832), secs, 234, 244, Limitation Act 
{XV of sch, II, art, 179.] A money-decree obtained against the father of 
an umtivided Hindu family governed by the Mitaksbara law can be executed 
after his death against his sons to the extent of the ancestral property that has 
come to their hands, even if the debt has been incurred for the sole purposes of 
the father, provided that it is not tainted with immorality or illegality and if the 
son against whom the decree is sought to be executed as representative of his 
father takes the objection that the debts are tainted with immorality, he can do 
so under section 24'4i of the Oivil Bi*occdure Code (Act !X.XY of 1882^* 

Emed Sathislng v, Goman Bkaiji (1895) 20 Bom. 385. followed. 

There is no substantial distinction, in regard to questions arising in^ execution, 
between the position of legal representatives added as parties to the 
suit before decree and legal representative^ brought in after decree. All 


GENlfiAl. ismt. 


Page 

questions between them and tbe decree-lioldet rotating to execution ninst alike 
be disposed of under section 241 of the Civil Procedure Code (Act XIY of 18S2). 

Wliere soma of tbe paidies to a decree appeal against It^ tlie decree in a,.ppeal 
is the final decree for the purpose of execution with respect to all the parties. 

Shitkam V, Sakhabam ■ '«•« '••• (1908) S3 Bom. 39 

HINDU LAW — Mifahshara — Stnd7ian^SuGoessiQn'--Co7}ipstiUon hetwem hmhand 
and Under the Mitakshara school of Hindu law, when a married 

Hindu woman dies, leaving no issue, her husband is entitled to succeed to her 
stridhan in preference to her husband’s son by another wife. 

Bhimachabya v, Eamaghaeta (1909) 33 Bonn 452 

Fanclials — Kurhars-~Stth-divLions of S7mch'a tribe — Inter- 
marriage mild — Custom as to illegality — Bicrden of proof,] A marriage between 
a man of the Paiichal caste and a woman of the ICurbar caste is valid. The 
Panchals and the Kurbai*s are sub-divisions of the Shudra tribe. 

The onus lies upon the party alleging an illegality by reason of immemorial 
custom to prove such prohibiting custom. 

Indertm Valungypooly Taver v. Bamasawrny Pandia Talaver (1869) 13 
Moo. I. A. 141 and Paldrgauda v. Gangi (1896) 22 Bom. 277, followed.' 

Mahaijtawa V. Gangawa ... ... ... (1909) 33 Bom. 693 

Widow — Gift of a son hy first husband in adopHton by tviiow after 
her re^marriage — Hindu Widow Ee-ymmage Act {XV of 1856), sees* 2, 3, 4 
md 5» 

See Adoption ... ««« ... ]C7 

Wtdow — Mctmtenanrc — Wide to having hasband’s property in 
her hands — The property sufficient to maintain her for some years -’Buit for 
declaration and for arrears of maintenance — Premature suit* 

MAIIS’TENAKCE ... •„ ... 50 

HINDU WIDOW llEMABRIAGE ACT (XV OF 1856), secs. 2, 3, 4, and 5-^ 
Hindu mdo'i 0 ‘-- Gift of a son by first limhapd in adoption by widow after her 
remarriagedl According to the texfs the right of a female parent to give* her son 
in adoption results from the maternal relation and is not derived by delegation 
from her hiisband. Assuming that the mother has by Hindu law a right to give 
her son in adoption the Hindu Widow Eeraarriage Act (XV of 1856) does not 
aSord any indication that the legislature intended to deprive her of it. 

The right of guardianship, which under the provisions of Act XY of 18-56, sec- 
tion 3, may, under certain conditions, he transferred from the mother to one of 
the other relations of the child, does not carry with it the right to give in adoption, 
for that is a right -which can only be exercised by a parent. 

Panchappa v# Songanhasawa (1899) 24 Bom^. 89, considered. 

PXTTLABAI n, MaIIADU 

t . «*« (1905) 33 Bom. 107 

HYPOTHETICAL BUILDING SCHEME — Marlcet value — Mode ofmtuaiionwhen 
no recent sales-^Qompensalion — Land Acquisition Act (I of 1894), sec. 18. 

See Land Acquisition Act ■ ' ... 325 

HYPOTHETICAL DEVELOPMEXT---- value, of land to be acquired 
•^Charges as to the costs of the speculator-^Oompensatio-n hjsed on sales of lands 
inio suitable building sifes----Tke two methods employed in conjunction and pro- 
ducing the same result — Compulsory acquisition of land* 

See Land Acquisition 
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INHEEEHT POWERS — Jwtsdie'lion — Power of High Court io restrain hy injmc- 

tiOTi a person from proceeding with a suit in the Somali Causes Courtfl The High 
Coxirt o£ Bombay has inherent power to restrain by injunction a defendant in a 
suit hied in the High Oonrt from proceeding in the Small Causes Court at Bombaj'' 
with a suit filed by the defendant referring to the same matter to which the suit 
in the High Court relates ; or from filing further suits relating to the same subject 
matter pending the hearing of the High Court suit, 

Jairamdas y. Zm%onlo,l (190B) 27 Bom, 357> not followed, 

Hdeham Kesaji Htberally ... (1908) 33 Bom. 469 

IJM JUNCTION — Municipal Comniissioner-^Power to remove dangerous structures — 
Mxercise of the power — Appear meaning of^Discretion vested in the Com^ 
missioner — Exercise of discretion through agent — Notice hy Commissioner to a 
party to remove strucUii^e in fulnotcs condition — Eight of the party to he heard hy 
the Commissioner in answer to the notice — Citij of Bomhay Ih^nicipal Act (Bom. 
ActIIIofmB\sec.Z^L 

Bombay Mu^ticiPAL kcT ... 334 

— Boiverof Jliglh Court to restrain hy inj unction a person from 

ptroceedlng with a stdt in the Small Causes Court — Jurisdiction. 

JuBisDiCTioisr ••• •„ 4(59 

Suit for decimation and corfSeipieniial reliaf—VahkHion — Court* 

fees — Jurisdiction — Value of the relief stated %n the plaint — Suits Valuation Act 
(FIJo/1887),aec. 8. 

/S'ee Suits Valuation Act ... ,,.307 

INSOLVENCY ACT, INDIAN (11 and 12 Vict., c. 21), secs. 7, 26 and 36-«- 
Insolvenfs properly at Sliajtghai— Property of insolvents at Shanghai vests in 
Official Assignee of the Insolvent Eehtor^s Court at Bomhay — Court can order 
insolvent at Shanghai to hand over property to Official Assignee in Bombay — 
Court can order commission to examine insolvent at Shanghai.'] The firm of 
T. and Co. filed their petition in insolvency in Bomhay on 29th April 1907 at 
which time one of the partners M. was at {Shanghai, M, subsequently swore his 
petition at Shanghai on 16th October 1907. 

On 16th March 1907 certain creditors of the firm obtained an order directing 
M. to appear before the Court of Insolvent Debtors at Bombay to be examined 
under section 36 of the Indian Insolvency Act. 

A Buie nisi was obtained on behalf of M. calling upon the opposing creditors 
to show caxise why the above order should not be set aside. 

These creditors also obtained a Eule nisi calling on M. to show cause why 
he sliould not deliver up to the Official Assignee goods belonging to the insolvent 
firm in his possession at Shanghai. 

These two Buies were heard together. 

Meld, that the property of the insolvent debtors’ firm In Shanghai vested 
in the Ofiicial Assignee of the Insolvent Debtors’ Court at Bombay, and that 
Court could order M. to hand over such property to the Official Assignee in 
Bombay, ^ 

Meld, further^ that the Insovent Debtors’ Court at Bombay can order the 
examination of a wdtness at Shanghai^ but catmot direct a witness to come to 
Bombay to be examined^ there being no machinery for that purpose, 

Im MM Naoboji Soeabii Talati 40 ' (1908) 32 Bom. 462 
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INTERLOCUTORY JUDGMBNTS-iast?^ situaie at different villages and in 

possessltm of diffe^-'cnt pf^rsons under dij^erent titles'-- One suit to recover posses- 
sion of the lands — 2Ii -Joinder of parties and causes of action — Interlocutory 
judgments against different defendants — Final judgment for possession to hs 
resGuved till the conclusion of the trial — Gml Frocedi^re Gode (Act XIV 
of 1882), sec, 28. 

Bm CiTiL PBOcEDUEa Code ... ... ... 293 

JAINS— — Adoption of a married man Imving a son — TA? sons gotra and 
rights of inheritance in the family of his birth — Hindu law. 

Bee Hindu Law- ■ ■ ••• . ;»*• ■ ■ ■ ■ ... 669 

JOINDER OF CHARGES— — Misjoinder of charges-'-IncUan Fenal Code 
(Act XLV of 1860), secsv 12 1 A, \b^A—Oriminal Frocedure Code (Act V of 
1898), see6\ 225, 233, 231, 235, 236 a7td 237. 

Bee CsiimiSAL Peocebube Code ••• ,»* ... *77 

... Criminal Procedure Code {Aid V 1898), 233, 

231, 235, 230, 237 and 220— Privy Council^ leave to appeal to, in criminal case^ 
Practice and procedure. 

Bee ftmumkis Peoceduee Code ... ... 221 

JOINT HINDU FAMILY — Eelease/ by a coparcener — Eight of copareeneds 
afterhorn son to claim a share with his brothers — Hindu law* 

Bee Hindu Law t»» ..0 «,« ... 267 

JUDDINS — -Oonmrsion among Indian Zoroastrlans — Convert not entitled to oeriain 
religious and charitable histitutions of P arsis, Held by Dafar, J. Although 
the conrersions of Juddins is permissible amongst Zoroastrlans, such conversions 
are entirely unknown to the Zoroastriaii community in India ; and far from being 
customary or usual for it to convert a Juddin, the Zoroastriaii community of 
India has never attempted, encouraged or permitted the conversion of J uddins 
to Zoroastrianism. 

Even if an entire alien— a Juddin — is duly admitted into the Zoroastrian 
religion after satisfying all conditions ahd undergoing all necessary ceremonies, 
ho or she would not, as a matter of, right, be entitled to the use and benefits 
of the funds and institutions under the defendants* management ^ and control ; 
these were founded and endowed only for the members of the Farsi community ; 
and the Parsi community consists of Parsis who are descended from the original 
Persian emigrants, and who are born of both Zoroastrian parents? and who 
profess the Zoroastrian religion, the Iranies from Persia professing the Zero- 
astiian religion, who came to India , either temporarily or permanently, ancl the 
children of Farsi fathers by alien mothers who have been duly and properly 
admitted into the religion. 

Held by Braman, J. The ^Zoroastrian religion does admit and enjoin con- 
version. The Hidian Zoroastrians while theoretically adhering to their ancient 
leligioii and consistently avowing its principal tenets, including, of course, the 
merit of conversion as a theological dogma, erected about themselves real caste 
barriers, and gradually fell under the influence of the caste idea, till, in modern 
popular language, it has found current . expression ia the term Farsi, which now 
beems to have as distinctly a caste rneaniag and as essentially a caste connotation 
as that used to denominate mj other great Indian caste. In the Zoroasirian . 
coJuraunity, .while the religion and its ritual parity are still the mainspring of 
the communal life, they are so intirnately bound up with the exclusiveness 
and the purity of the tribe or caste, that they have become practically identical 
It is therefore fairly accurate to describe the Indian Zoroastrians as Parsis — 
thereby implying a caste, ot commun^li or tribal organkation. 
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Conversion—- in tlie abstract at any rate, and as -a theoretical religions tenet— 
was perfectly familiar to the Pars! community^ not only in the remote past but 
in onr own time. 

It was not the intention of the founders of the trusts in question to extend 
their benefits to any one who was not ill the most rigid caste sense Tarsi, that 
is, born into the commnnity of the Indian Zoroastrians and born of an Indian 
Zoroasiriaii father. 

Bib Dinsha Maneicji Petiu v. Sir Jamsetjt JijibHxVi ...(1908) SS Bom. t 

JUBISDIOTIOK — Arbitration — Award— Suit to an award — Want of jurudlc* 
tion in the arbitrators can he pleaded. 

See xiEBlTBxlTIOS- »•* , »■« . . . t** .■ 

Civil Proeedure Code {Act Y o/1908), aec. 9-^Cm7 Qonri — Suit 

of a civil natme-^Stiit by temple committee against temple servants for declara- 
tion as to their right to have the services performed.'] The plaintiffs, as nioiubers 
of the committee of manage m men t of a temple, received annually from Governraent 
a sum of money for defraying the expenses of ceitaiii kinds of religions worship 
in the temple, and it was obligatory upon them to get the worship performed by 
the hereditary ‘ officers or servants attached to tho temple. Those officers owing 
to quarrels among themselves, failed to perform the worship, vfiih tho result that 
the duties owing to tho deity ^vcre neglected and the funds in the hands of the 
. plaintiffs remained nndisbursed for the purposes for which they iverc held in 
trust. The plaintiffs, therefore, filed this suit against the temple servants for a 
declaration of tho former’s right to disburse the funds by getting the w^orship 
performed by a suitable person or persons of their owm choice in tlie event of the 
liereditary officers or servants of" the temple concerned failing to perforin it, and 
for an injunction to restrain those officers or servants from obstructing the. 
plaintiffs in the exercise of the right so declared. It was objected to the suit 
that it was not triable by a Civil Court because its prayer was for a bare declara* 
tion of the plaintiffs' right either to perform by themselves or to get performed 
certain religious ceremonios in a temple, and there was no^coiitest as to any right 
to pro]perty or to any office. 

Held, that the suit ^vas cf a civil nature. 

An action would lie against the plaintiffs by the Advocate General acting on 
behalf of the public to compel them to a due execution of their particular acts of 
duty. The obligation cast on them bj the trust gave them a corresponding 
right to disburse the funds after getting the religious -worsliip for which those 
funds wera intended, properly performed. Buch a right was not the less of a 
civil nature though the funds were to be appropriated to religious ceremonies. 
The Oourt was not called upon to enter into the adjudication of any rights or 
ceremonies as such. What it had to decide was the right of the trustees to fuliii 
the trust unhindered. 

Tfi3AiBAK Gobal V* Srishkarao Pandurang (1909) 33 Bom. 

—^Court Fees Act (VII q/1870), sec. 7, < 5 ?. (iv) (b), sec. 7, cl. (v) — 

Suits Valuation Act (IX of 1887), see. %— Suit for partition and separate 
possmion (f joint family powpertg — Valuation for Court fee purposes — 
Market value of suJjeet-niatter determines jurisdiction.] The plaintiff sued 
for i>artition of certain houses, house-sites, mf>veables and lands, valuing his 
share in lands at live times the assessment {L e,, at Es. 489-6-0) for Court-fee 
purposes and in the inovealdes at Es. 1,455-8 0. The market value of the plaintiff’s 
share In the lands was Bs, 5,600. The plaint was presented in the Court 
of the First Class Subordinate Jtidge as the value of the plaintiff’s share %vas 
over Hs. 5,000, The Subordinate. Judge held that the value ^ for Court-fees, 
that is, Bs. l,944«X4-0 should be treated:, as tho value for jurisdiction under 
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sectioE ^3 danse (iv) (h) of tbo Court Fees Act, 1870, and section 8 of tlia Suits 
Yaiuatiou Act, 1887, and return od tlie plaint for presentation in tFe Court of tlie 
Second Class Subordinate Judge, 

Heldf reversing the orders that the suit fell witliiu tlie jurisdiction of tlie First 
Class Bubordinate Judge. 

Dag-du V. Tot ARAM *.► ««» ... (1909) 33 Bom. 658 

JUBISDICTION — Dispute as to precedence or privilege between purely religious 
functionaries^ Cml Frocedure Code (Act XIV o/1882), sec* 11, 

See OiTiL Procedure Code ••ft «•• •*» 

- — ^Insohenfs property at Shanghai --Property of insolvents at 

Shanghai vests in Official Assignee of the Insolvent Debtors^ Court at Bombay— 
Court can order insolvent at Shanghai to hand over property to Offlcial Assignee 
in Bombay — Court can order commission to examine insolvent at Shanghai — 
Indian Insolvency Act (11 and 12 VicL, e, 21), secs* 7, 20 and 36. 

See lNsoLV£]srcy Act (Indian) «»• ... •*. 462 

land Acquisition Act {I of Assistant Judge hearing a 

claim — Value of the claim under Es* 5,000 --Appeal lies to District Court 
and not to High Court — Practice and procedure — Bombay Civil Courts Act 
(XiFo/ 1869), 5ec. 16. 

See Bombay Civil Courts Act «•• «•« ».« 371 

■ Pahhi Adat Agency— Place of performance of conh^act by Pakki 

Adaiya — Custoni.] IC, a Bombay merchant, employed S. as Ms agent at Akola 
on the pahhi adat system. On K/s instructions S, entered as his agent into certain 
contracts at Akola.* On an agency account being taken, a sum of money ^vas 
found to be due from S. to K. On K. suing for this sum, S. pleaded that the 
High Court at Bombay had no jurisdiction to hear the suit on the ground that no 
. part of the cause of action had arisen in Bombay. 

Hddf in the case of Pahki Adat agency primarily the place of payment is tlio 
pkco -where the constituent resides, but payment should be made in any other 
place if the constituent has chosen to give directions to that effect and that the 
High Court at Bombay had jurisdiction to try the suit. 

Per CMJNDAVARKAMy J* : — A xiakhi adatya's liability ceases when hard cash 
has come into the bands of his constituent. 

Kepabmad V, SuRAJMAL ... ... (1909) 33 Bom. £04 

^ — Power of Migh Court to restrain by injunction a person from 

proceeding with a suit in the Small Causes Court, 2 The High Court C)f Bombay 
has inhex’ent power to restrain hy injunction a defendant in a suit fflcd in the 
High Court from proceeding in the Bmali Causes Court at Bombay with «i suit 
hied by the defendant referring to the same matter to which the suit in the 
High Court ^ i^elates ; or^ from filing further suits relating to the same subject 
matter pending the hearing of the High Court suit, 

‘ Jaimmdas y. Zamonlal (1903) 27 Bom* 357, not followed. 

ITdeeam Hesaji «?. Hydebally , „* (1908) 33 Bom. 4C9 

— ; Small causes suit — Suit brought in the Court of the First Class 

Subordinate Judge Imving small came powers— The Subordinate Judge on 
privilege leave— Charge of the Court in Joint Second Class Subordinate J^idge 
.who had no smalt cause powers — Megistering the suit as a regular suit — Trial 
of ike suit by the First Glass Stibordinate Judge as a tegular suU — Suit remains 

■[ <r0\0maU ' ' ' • ' 
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A suit of tbe nature of a small cause was instituted in the Court of the First 
Olase Subordinate Judge wbo had small cause powers. At the date of its institu- 
tion, lie was on privilege leave and his Court was in the charge of the Joint 
Second Glass Subordinate Judge who had no small cause powers. The suit was 
therefore registered as a regular suit. On his, return from leave the First Class 
Subordinate Judge tried it as a regular suit. The question having arisen whether 
the suit was a small cause. 

IleU, that the First Class Subordinate Judge continued to he a Judge with 
Small Cause Court powers during his absence on leave, and the entering of the suit 
in the nle of regular suits could not take it away from the category of small 
causes nor could the fact that the Subordinate judge tried the suit under his 
ordinary jurisdiction deprive it of its character as a small cause. 

Narayaij EivJi Ga 2 ?gaium Batakchand (1909) 33 Bom. 66d 

JCEISDICTION — Suit for declaration and consequential relief almtion — Qourt* 
feu--Yalue of ihe relief stated in the plamt^Btiits Valuation Act ( VII of 1867), 
sec* 8. 

Bee Suits Valuation- Act ... ... 307 

—^Tipnis Pansare right — Eight to lex>y toll on exports of paddy 

from foreign territory^-' Such a right is nihandha under JSindu law — The right 
is immoveable property— Suit to enforce ihe right in British Courtsi] The plaint- 
iff sued to recover from the defendant a certain sum of money on account of 
toll leviable, under a grant from the Peshwas and known as the Tipnis PansarC 
right, cn paddy exported from the territory of the Panb Sachiv to Pen, via 
Umher Khind in British territory. The cause action arose admittedly in 
foreign torritorj^ ; but it was contended the suit lay in the British Courts because 
the defendant resided in British jurisdiction. 

Ileld^ overruling the contoiition, that what the plaintiif claimed was an allow- 
ance granted by the Peshwa in permanence, and such an allowance, w^hether 
secured on land or not, being according to Hindu law', nibandha, was immove- 
able i>roporty. 

The Collector of ThCina v. Harl Sltaram (1882) 6 Bom. 546, followed. 

Seld, further, that this immoveable property was situate, in the eye of law, 
in a foreign state; and that the British Court had no jurisdiction to try a suit 
for the determination of a right to or interest in the property, when the right 
was denied, 

Keshav v. Yinayah (1897) 23 Bom. 22, applied. 

The Courts in India have jurisdiction to try actions relating to such property 
%vhere the persons against whom relief is sought are living within the jurisdiction, 
but that is upon the ground of a contract or some equity subsisting between the 
parties respecting immoveables situated out of the jurisdiction. 

Keishnati V , Gajanak .... ... ... (1909) 33 Bom. 3f3 

JUEV, TBIA.L BY — Trial toUhtheald of assessors — Difference in' the mode of trial 
— Accused if prejudieed can complain-^Practiee— Procedure ^Criminal Proce-* 
dure Code (Act V o/1898), sec. 269. 

Bee CaiAiiifAL Pbooebuee Code #•• *.* •,« 423 

of Bhudra tribe'— Inter-marriage valid— 
CustoM as to illegality— Burden, of proof — HhidUt law* 

Hihdu Ijaw *9* ... 693 
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LAND ACQUISITION — acquisition of Imid-^GompenBation-^Mcthod 
of kypotheMcal development for mdm ofland to he acqmred—Oharffes as to 

the ood‘S of the speculator-^Oompensation based on sales of lands into suitable 
building sites— The two methods employed in conjunoiion and producing the seme 
result,'] Tlio metliod of iiypothetical development is open to the objection that it 
involves or presupposes the intermediation of a third person j called the speculator 
or exjdoiter, that is to say, a person who purchases the land wholesale from the 
claimant in order afterwards to sell it retail for bnikVmg p)n.rposes. 

The value of the land to the owner is what must be regarded, and that is the 
price which it will fetch if disposed of oh most profitable terms. The owner is 
not to be deprived of the most advantageous way of selling his land by reason 
of the fact that it is subject to immediate acquisition* If the sale of the land 
in building sites is impossible except through the speculator, then, no doubt, 
allowance will have to be made for the profits, costs and other charges of the 
speculator* But the claimant is not to be debited with these expenses unless 
the introduction of the speculator is a commercial necessity. And there is no 
necessary reason why the claimant should be driven to have recourse to the 
speculator for a business which he can do for himself. 

When compensation is fixed on the general principle of a sale of the land split 
up into parcels suitable for building, it is not only necessary but inappropriate to 
make a special deduction on account of the small area marked off for tho 
roadway. 

Where the method of hypothetical development is employed for assessing 
compensation in conjunction with the method of ascertaining the present value 
of the land by reference to the prices realised by the sale of neighbouring lands, 
and the consequence is that the two methods lead to %^ery much tho same result, 
it follows not only that that result is entitled to so much the greater degree of 
confidence but also that the method of hypothetical development is itself 
corroborated. 

In the method of aiTiving at a yaluation of land by reference to prices idealis- 
ed by sales of neighbouring lands, it ds plain that no evidence of former sales 
can be obtained wbicli shall be precisely parallel in all its eimimstances to the 
sale of the particular land in question. Differences small or great exist in 
various conditions, and what precise allowance should be made for these 
differences is not a matter which can be reduced to any hard and f^Jst rule, 

Teustbes eob the Impeoyekent oe the City oe Bombay jj. K’ABsojfBAS 

(1908) 33 .Bom, 28 

LAND ACQUISITION ACT (I O’W liU^-^Assistmit Judge hearing a claim— Value 
of the clahn tinder Ils» 5^000— Appeal lies to Distriet Court and not to High 
Court — Jurisdiction — FracMoe and procedure ^Bomhag Civil Courts Act {X'lV 
0/1869), see. 16. 

See Bombay Civil Ooubts Act **. ... , ... ... 371 

— — SEC. 18 — Compensation — Mode of valuation 

token no recent sales— Market . value— Surveyor's opinions — Objections to 
vepofs reports— Determination of value of frontage land — Building frontage^ koto 
ddermimd — Relatim value of hach land and frontage— Hypothetical building 
schemeiValueqf—Vah^e of whole landphoto derived from, mine of part— Collector's 
In cases where the , valuation ' of land cannot be based on what the 
property was producing at the lime 6f the notice of acquisition, and where there 
have been no recent sales of the land to guide the Court, the market value must be 
determined by sales of similar land in the -neighbomhoocL 

The owner in elaiining compensation can seek to prove either what the property 
would fetch if sold in one block, or what is the present value if he plotted out 
. fho property and sold it in lotsi 
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Where no evideneo lias been adduced of sales in the neiglibonrliood <f such a 
large block of land as the one under reference the evidence before the Court of 
sales of small pieces of land in the neighbourhood enables the Court to give an 
opinion regarding the values of diierent portions of the block? and the value of 
the whole must be deduced from these. In addition to the evidence of sales the 
Court can he guided by the opinions of surveyors. It is necessary, however*, 
to distinguish opinion from argument. 

The practice which has grown up in references under the Land Acquisition 
Act, 1894, of surveyors making long reports and furnishing copies to the opposite 
side beforehand 1, open to grave objection. A surveyor's opinion by itself is 
good evidence. 

When determining the value of frontage land the depth is a question of 
supreme importance. What is a suitable depth must primarily depend on the 
character of the buildings in the locality. 

It cannot be too clearly laid down that under ordinary circumstances the 
value of un income producing property depends on its income irrespective of its 
cost ; and that capital when cnce invested in land and buildings cannot be appor- 
tioned between them so as to give the market value of each. 

It cannot be taken as a hard and fast rule that hack land must be worth half 
the frontage land. 

jPeM OuMA3£ ! — Evidence of hypothetical building schemes is irrelevant 
to the question of finding the market value of land. The belief that an 
hypothetical scheme can be a guide to market values ascertained by other means 
is equally falacious ” 

The Oourfc would he slow to differ from the Collector's oiffier on a matter of 
a few rupees except for very strong reasons such as an error on a question of 
principle. 

IiT THE mattes ov KaEim Tae Mahomed ... (1908) 33 Bom. 325 

LAND ACQtJISITION ACT (I OE 1894), sec. 3£arJcet mine of land’’--- 
Methods of assesswg the market vahie — Correct methods laid down — Cit^ of 
Bombay Improvement Act (Bom, Adt IV of Valuation hg Collector — 

Adquisition of interest by claimant after Collector's award — Biferemes to the 
Tribunal of Appeal — Consolidation of references,^ The Government of Bombay, 
acting on behalf of the Improvement Trustees, under the City of Bombay 
Improvement Act (Bombay Act lY of 1898), notified for acquisition nine pareds 
of land ill December 1898. At the date of the notification, J. the owner of the 
parcels, was in unencumbered possession of only one of them ; and the remaining 
parcels were let on permanent leases as building sites. Between the dates of 
notification and acquisition, J. bought out the interests of the tenant in one of 
the parcels. The situation of the land was such that the whole plot consisting of 
the nine parcels was capable of formimg a valuable quarry. The Collector in 
assessing compensation dealt with all the parcels separately; and refused 
compeBsatioii on a quarrying basis. As regards the seven parcels, the award was 
arrived at on a rental basis. In all nine cases, references were claimed and 
made to the Tribunal of Appeal constituted under section 48 of the City of 
Bombay Improvement Act (Bombay Act I Y of 1898). After the Collector had 
made his award and before the references wmre heard, J. bought out the tenants* 
rights in the seven parcels. J. next applied to the Tribunal of Appeal for 
consolidation of the references into one : this was allowed. The Tribunal of 
Appeal allowed J/s claim for compensation for the whole land on a quarrying 
basis. On appeal, it was objected that the consolidation was wrongly allowed 
for J. was thereby permitted to advance a claim — namely the claim to the 
quarrying value— which otherwise he would not have been able to malm. . . 
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Ihld^ that ilie cors'olidation "w'as rigttly allowed ard Lad not tlie effect wlajcL 
was contended for. It was not by reason of tlie consolklatloii of references that 
J. was enabled to pnt forward wbat might be called the quarrying claim : tbat 
claim was already before the Collector and the Tiibniiab andj whether good or 
had, had to be decided on quite other grounds than the arbitrary division of 
the land made by the Collector.;; 

Held^ further, that compensation should not be assessed on a qnarriable 
basis, for the land -was never a marketable quan’y at the material time, and did 
not become so till after the Collector had made his award. 

jper Batcbmob, J* For the purposes of ascertaining the marhet value of 
land under section 23 of the Land Acquisition Act (I of 1894), the Court must 
proceed upon the assumption that it is the particular piece of land in question 
that has to bo valued including all interests in it. 

Collector ofBelgaiini v. BJiimrao (1908) 10 Bom* L. E. 657, followed. 

The method contemplated by the Land Acquisition Act (I of 1894) for 
assessing compensation is that of ascertainin g first the market value of the land 
as if all separate interests combined to sell ; and then of apportioning that 
value among the persons interested. The “^market value of the land’^ means 
the price wdiich would he obtainable in the market for a concrete parcel of land 
witli its particular advantages and its particular drawbacks, both advantages 
and drawbacks being estimated rather ^Yith reference to commercial value than 
with reference to any abstract legal rights. 

Per Meatob, J, Taking the scope of the Land Acquisition Act (I o! 1894) 
and its vrords, it seems thst in ascertaining compensation for land taken up 
neither the method of valuing each interest in it sep.-srately nor the method 
of valuing the land as a whole and then apportioning to eacli person interested 
the share to which he is entitled, is excluded. What is intended is a fair and 
reasonable estimate of the compensation to be awarded : and this is to be arrived 
at by taking into consideration certain specified matters and excluding from 
consideration others. The Act seems to leave a great deal to the discretion of the 
Collector and the Court, and amongst other matters, to leave it to their discretion 
to ascertain the market value of the land by either of the two methods. This 
opinion does not conflict with what was decided in Collector of Belgaum v. 
Bhimrao (1908) 10 Bom, L. E. 657. 

Bokbat iMPBOYEMEjfi: Teust Jalbhoy ,,, (1909) 33 Bom. 483 

LEASE — Zease unregistered when admissible in evidence — Conduct of parties to 
lease — ** Collateral purpose Transfer of JProperfy Act (/ V 1882), see. 107-- 

Lien-^ Charge — Where a lease which recpiires registration is not 
registered it cannot be put in evidence* But if the parties to it have acted upon 
its terms, whatever they were, or if a certain course of conduct has been pursued 
by either party which in point of fact constitutes the relation of lau^ord and 
tenant between them, and if in pursuance of that relation one party has paid 
certain moneys from time to time to another as a deposit to secure the perform- 
ance by the former of the covenants and conditions of the lease, then a i>orson 
suing to recover the money so deposited may give the lease in evidence for the 
purpose of proving his right to recover the deposit. 

^ Such admission^ of the lease wmuld net contravene the provisions of the Eegist-ra* 
,tion Act, because it would in that case be put in evidence not for the purpose of 
afibeting any immoveable property but for a collateral purpose, for the 
purpose of proving a money debt arising from the conduct of the parties. 

FnUhrooh v. Lawes (1876) 1 Q. B* D, 284, referred to. 

Section 107 of the Transfer of Property Act does not say that if the parties 
without any such instrument (j.e., a lease) conduct themselves towards each other 
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as inhey were landlord and tenant and moneys^ pass from one to the other in 
pursnsiice of that conduct upon the understanding that it would he repaid in a 
certain event, there shall be no right to recover that money. In such a case the 
right to recover arises not upon the lease becaiise according to law no lease^ exists, 
but upon an independent equity arising from the conduct of the parties and 
founded upon the law of estoppel. 

Cornish V, Ahington (1859) 4 H. & N. 549, referred to. 

The mere fact that parties have described a transaction as a lien ” or charge’’ 
cannot deprive it of its real nature if in substance the transaction was in the first 
instaiiGe an assignment. Where a creditor purports to create a lien or charge on 
the debt due to him in favour of another person the words lien or charge have no 
meaning, except as giving the latter a right to recover the debt from the debtor. 

The transaction is in reality one Avberebj the owner of what in English law is 
called a chose in action transfers it to another. 

Ardesie Bejojstji V, SvED SiRDAE Ali Khah ... (1909) 33 Bom. 610 

LEASE — Mortgage with posBession— Lease to mortgagor'^'Deatli of the mortgagee 
and his su7mmng undivided brother— Sister entitled as heir — Possession and 
management by mortgagee's vjidow ^Payment of the rent hg the tenant in good 
faith to mortgagees widow — Suit by sister for recomry of ?*ent—Assig7iment bg 
lessor not necessary — Transfer of Property Act {TV of 1882), sec^ 50. 

See TiiAESEEB of Property Act ... ... ... 96 

— Salt pans-— Lease under a license from Collector— Lessee not to sub-let 

without Collector' s permission Sub-lease by the lessee without such permission — 
Deposit hj sich-lessee with lessee— lllegat contraatSuit by snh-lessee to recover 
deposit cannot lie — Balt Act {Bom, Act II of 1890), 11 and 47. 

See Salt Act • •••' ■ :■ ■ . '"'M. 686 

LlAYE TO APPEAL TO PElVr COHN OIL— of oharges— Criminal 
Procedure Code {Act V of 1898), secs, 283, 234, 235, 280, 237 and 239 — Practice, 

See Criminal Peoceditee Code ... ... ... ... 221 

LICENSE— — Lease under a license from GolUctor — Lessee not to sublet 
without Collector^ permission — Sub-lease by the lessee without such permission — 
Deposit by sublessee with lessee — Illegal contractSiiit by suh-lessee to recover 
deposit cannot lie — Salt Jet (Bom. Act II o/1890), secs* 11 ar.d 47. 

See Salt Act ... 633 

LIEN — Charge— Assignment — Transfer of Property Act (IF of 1882), sec. 107 — The 
mere fact that parties have described a transaction as a ^^lien ” or “charge ” cannot 
deprive it of its real nature, if in substance the transaction was in the first instance 
an assignment. Where a creditor purports to create a lien or charge on the debt 
due to him in favour of another person the words lien or charge have no meaning, 
except as giving the latter a right to recover the debt from the debtor. 

Ardesie Bejonji v, Syed Sirdar Ali Khae- ... (1908) B8 Bom. 610 

Vendor's Imi for unpaid purchase-money — Bale-deed containing aclcnoto- 
ledgment of receipt of consideration-money in full — Mortgagee taking the mort- 
gage loiihout notice of unpaid purchase-money — JBstoppet — Evidence Act (I of 
1872), sec* 115 — Transfer of Property Act {IV of 1882), sec, 56, cl, (4) {b), cL (6). r 

See Trakseer of Property Act, ... ... 53 

LlMlTATlO^’-^Bhagdari Act {Bom. Act V of 1862), %-BJiag---Unreeog^ ' 
vdsed sub-division of a hhag'^ Alienation‘s Suit to set aside the alienation,'} ‘ 
Possession acquired under an alienation made in contravention of section 8 of the 
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Bliagdari Act (Bombay Act Y of 1862) can become adverse so as to bar a suit for 
recovery by the individual alienor or bis representatives in interest. 

The Bbagdari Act (Bombay Act T of 1862) contains notbing wiiicli by express 
pro%d.3ion or neces>sary implication abrogates the law of limitation in favour of a 
Xndvate person, 

Dala V. 'Farag (1902) 4 Bom. L. E. 797 and Jethahhai v. Nathahhai (1904) 

28 Born. 309, distinguisbed. 

ABiM IJmae B-APu Bawaji ... ... ... (1908) 33 Born. 110 

LIMITATION ACT (XV OE 1877), sch. II, aet. 127— hg a Mahomedan 
daughter to reoow her share in her deceased faiher\s' p'operti/ — LhnitationJi 
Article 127, Scliedule II of tbe Limitation Act (XY oE 1877) applies to a suit 
by the daughter of a deceased Mahomedan to recover ber share in his property. 

Sagad Gulam Hussein v. Bihi Anvarnisg P, J, 1885, p, 170, followed. 

Boo Fatma ??. Boo Ghisanboo ... ... (1909) 33 Bom. 719 

— — =«AiiT. 178 — Hindu law—MUahsIiara 

— Liahilitg cf sons io pay fathers debt — Money decree — Ap’peal hg some of the 
parties io a dec^'ee — Decree in appeal final-- Execution — Civil FroceduTe Code 
{Act XIF 0/1882), sec5. 234, 214, 252. 

Hihdxt Lxvw ... 39 

MAHOxMED AN, SUIT BY--Limitation Act {XV of 1877), sch. JJ, art 127. 

LiMiTATioi^r Act ... ... ... 719 

MAINTENANCE— widoio — Widow having her husla'iuVs property in her 
hands — The p7^op>erty sufficient to mamiam her for some years --'Suit for declara* 
tion and for arrears of maintenanoe — Fremature suit.'] The plaintiff, a Hindu 
widow, filed a suit to recover arrears of maintenance and to obtain a declaration 
of her right to maintenance. At the time the suit was brought, she was found to 
be in possession of a fund belonging to her husband’s family estate, which sum 
was sufficient to provide for her maintenance for five years at the rate allowed by 
the lower Court. 

JEeM that no cause of action had accrued to the plaintiff. At the date when 
the suit was brought, the Court was not in a position to forecast events or- to 
anticipate the position of affairs five years later. 

Battatbata WAJiAiT -y. Bukhmabai (1908) 88 Bom* 50 

MABICET VALUE OE LAND — Methods of assessing the marhet value— Correct 
methods laid down — City of Bombay Improvement Act {Bom. Act IV of 1898) — 
Valuation by Collector— Acquisition of interest by claimant after Collector's 
aivard'^-Bcferences io the Tribunal of Appeal — Consolidation of references — 
Land Acquisition Act (I of 1894), sec. 23. 

SeehAiSD Acquisitiok Act ... ... ... 483 

— „ . — yaluation--^Mode of valuation wlim no recent sales^^Compensa^ 

tion— Land Acquisition Act (I of 1894), sec. 18.] In cases where the valuation of 
land CH.nnot be based on what the property was producing at the time of the notice 
of acquisition, and "where there have been no recent sales of the land to guide the 
Court, the market value must be determined by sales of similar land in the neigh- 
bouxheod. 

lis THE MATTES OE Kabim Tab Mahomeb (1908) 38 Bom. 325 

MABBIAGE— AaWa form— Brahma form— Construction of texts— Hindu laii\ 

See HiisDu Law 


... 488 
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MABSIAGE-— PaEc/ials — Kurhars--'B‘ii>h-divisions 'Of Mudra tribe— ‘InUr^^marnage 
valid —Custom- as to illegality — Burden of proof— Rindu law* 

See Hindu Law' «.S0 . . ' ' ' » 693 

MATERIAL lEEEGITLARITy— i2e£?e»j.p^403i^ suit— Sale really a mortgage— 

Sec. lOyl of the Dehlchan Agrkulturists Belief Act {XVII of 1879) not applicaUe 
— Oral evidence mad ovisnlle — Application for %oii]idrawal of suit — Sidt alloived 
to he u'ithdraim with liberty to brinq a fresh suit — Civil Procedure Code {Act 
XIV of 1882), 373 md m—Behkhan Agriculturists Belief Act {XVII 

0/1879). 

iSeo Civil Peocedube Cope ... ... 722 

MISFEASAHOii ] — The AlunicipalUij not keeping a ditch and sluices at a dam in 
proper order — Collection of the storm water in the ditch — The water passing over 
lands of another and doing damage — Municipality — Negligence, 

Negligence .. ... S93 

MISJOINDER OP CHARGES— PonaZ Code {Act XLV of 1600), 

A— Sedition — Promoting enynity, etc*, between classes — PuhUcation, what con^ 
stiiutes — Criminal Brocedtme Code (Act V of 1898), goes. 225, 23 1, 235, 236 
and 237. 

See Criminal Prooeditre Code ... ... ... 77 

; : , ■ . . . 

See Civil Peocepuee Code ... ... 293 

MITAKSHARA — LiahUUy of sons to pay fathers debt — JEIindu lauK 

See Hindu Law ... ... 89 

MONEY-DECREE— PireewZ/oji — AUaclimtnt and sale of property mortgaged with 
possession to a third person — AucUon*purchase by judgmenUcr editor with leave of 
Court subject to mortgage — Sait by judgment- creditor prior to confirmation of 
sale and satisfaction of decree for a declaration that the mortgage was fraudident 
and loitJiout consideration— Purchase— Bquity of redemption— Estoppds binding 
upon judgment-debtor — Civil Procedure Code (Act XIV of 1882), secs, 278, 282, 

283 and 287* 

Civil Peocedube Code ... ,*• *,.311 

MORTGAGE — Transfer of Broverty Act {IV of 1882), sec, 50 — Mortgage with 
possession — Lease to mortgagor — Death of the mortgagee and his surviving un- 
divided brother — Sister entitled as heir— Possession and management by mort- 
gagee's widow— Payment of the rent by the tenant in good faith io mortgagee's 
loidow — Suit by sister for recovery of rent — Assignment by lessor not necessary. 

On the 14th December 1895 Linga,ppa mortgaged with possession certain property 
to Subraya who on the same day let out ‘the ]>roperfcy to Lingappa for twelve 
years. Subsequently Subraya having died his interest as mortgagee survived 
to his undivided brother Ramkrishna. Ramkrishna died in the year 1901 and 
thereafter possession and management of the property was taken by Subraya’s 
widow Gowri. She got her name placed on the khata as owuier of the property 
and recovered rent from the tenant for the years 1902 and 1903. The person 
entitled to the property was Kaveriamma as the sister and heir of Subraya and 
Rambrisbna, and she brought a suit against the tenant for the recovery of rent 
of the said years on the ground that Gowri had no authority to receive rent and ' 
give discharge for the same. ■ ' - 

Meld, that the defendant was not chai^geable with rent sued for. Section 50 
of the Transfer of Property Act (lY of 1882) was applicable inasmuch as the 
defendant in making the payment to Gowri acted in good faith and had no notice 
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r of tlie plaintiff’s iBteresUntlie property. Thelangaage of tlie section is general 
and no assignment by the lessor during the tenancy was necessary. 

EAVEBiAMMi. 1>. IiSSAEPA ••• — (1908) 33 Bom. 

IIORTGAGB Attestation by two witnesses— Signatui’e by the 8ub~ Registrar 

Statement bv the writer 0 / the deed in concluding tjie writing oftlie^lodg of the 

document 2 
8et\ > 

See Trahsiee oe Peoeeett Act 

WORTQAGOE AND MORTGAGEE— Mor/yags bg exeeutors and residimy legatees 
of property which was subject to a eharge mder the will— Deposit of title-deeds 
ifeoimsly with mos'tgagees-Construetive notiee--3fortgagee s oimssion to mvesby 
(late title— Creditors and legatees under will — Lapse of tme between testatoi_s 
death ayid execution of mortgage^ e feet of.'] A Hindu carrying on business in 
Bombay died in 1885 liaving executed awillby 

certain immoveablo property subject to a charge of Rs, o0,000 m favoui of hib 
%vidow and four younger sons, and made Ms four elder sous executors and resi- 
duary legatees of his will directing them to carry on the business. After then- 
father’s death the elder sons in the course of their business transactions became 
indebted to the Bank of Bombay in respect of advances by the Bank, to secure 
whicln on IStb September 1890 (two of the younger sons being then minors), the 
elder sons deposited with the Bank hy way of equitable mortgage certain title-deeds 
relating to the property charged by the will ; and on 12th JanuapMBDO exec^^^^^ 
a mortgage of the same property in favour of the Bank foi Lb. 5,j,000 without 
gt-atint’’ the charge upon it. In one of the documents of title deposited with the 
Bank tim title of the mortgagors was indicated, and had the Bank investigated 
Hie title '^(which they did not do) they would have been put upon inquiry and 
would have become aware of the charge created on the property by the will 
The voun«‘er sons only became aware of the transaction in June 1903 when the 
Bank advertised the property for sale under their mortgage. In a suit brought by : 
them on loth September 1903 againsURe Bank and tlie morteaprs to establish 
ibe nriority of tbeir charge over the mortgage to the Bank, the latter pleaded^ tiuxt 

the mortgage was made for valuable consideration, and that they were honajide 
transferees without notice. 

Meld (upholding the decision of the High Court), that under the circumstances 
the Bank had constructive notice of the charge under the will Ihe Bank had on 
the facts dealt with the mortgagors not as executors hut as persons pledging their 
own property for their own debts, and under the circumstances took no better title 
thaiiWtwhichthoirdebtorsreallyhadin the capacity in which they were dealt 
with, namely, residuary legatees. 

In re Queedds Miate ( 1886) Ir. I). B. 17 Oh. D. 361 at p. 368, foHowed., 

Weld, also, that the plainiifls being legatees the Bank took the property sublet 
to the charge upon it created by the will. Distinction <Sniwn between the creditors 
and legatees in such a case: Spence’s “Equitable Jurisdiction, Yol II, page S/6, 
referred to. “ , . 

By the terms oT'the vnllthnega^^^ to be made up and paid within six years 
‘^fter the testators death which period expired in 1891, and the mortgage was not 
executed until eight years afterwards ;.and it was contended that assuming that the ;; 
Bank had notice of tiio will they, wore entitled to assume that the executors were 
acting with the consent of the legatees (plaintiffs). 

Meld that, although in cases of this Hnd delay was a circumstaneei to be taken 
into consideration, yet, having regard to the fact that two of the plaintiffs were 
^ill minpxs when the title-deeds wer^ deposited with the Bank, and th^^J eop- ^ 
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tiiuiGcI possession by tlie executors and mortgagors was not in consistent witli tine 
purposes of tlie wili^ the rights of the parties .were unaffected by that cireum- 
stance. 

Bank of Bombay v, Stjlemah Somji ... (1908) 33 Bom. 1 

MUKTAD CEEEMONIES— to perforoii Muktad ceremonies, validity of-— 
Tenets of Zoroastrian faith— ^Natute and meaning of M'uhtad Ceremonies — Qere^ 
monies tending toieards the advamceinent of religion — Practice — Soiofar decision 
hjf single Judge binding on Ms smcesso7's.1 IVusts and bequests of lands or 
money for the purpose of devoting the incomes thereof in porpstuity for the 
purpose of performing Miiktad, Baj, Yejushni, and other like ceremonies, are 
valid ‘^charitHhle ’’ bequests, and as such exempt from the application of the rule 
of law forbidding perpetuities. 

The Earvardigan days are the most holy days during the Zoroastrian year and 
the performance of Muktad ceremonies during the Farvardigin days is enjoined 
by the Scriptures of the Zoroastriau religion. 

The performance of the Muktad ceremonies is a religions dntg imposed on the 
Zoroastrians by the tenets of the religion they profess. 

Tlio ceremonies themselves are acts of religious worship. They include worship, 
praise, and adoration for the Supreme Deity, and a thaiiksgivmg for all his inorcies. 

They contain pstiticns for benehts, both temporal and spiritual, for all Zoruas- 
trians—for all holy and virtuous men of all otlier communities-' and they comprise 
j>myers for the well-being and long reign of the sovereign, for good government 
by him, and for victory to him over all his enemies. The Muktad ceremonies 
tend most unmistakably towards the advancement of ^he religion promulgated by 
the Persian Prophet Zoroaster and there can be no doubt that the performance of 
these ceremonies is an act of Divine Worship in its highest and truest sense. 

The monies paid to the priosfs for the performance of the Muktad ceremonies 
forms a good portion of their ordinary income. The priests make a Ingher 
income during the Earvardigan clays than they do during any other period of 
the year, and the Muktad ceremonies form a sort of ondowment w'hieh goes a long 
way to maintain the priestly classes whose existence is necessary to the conimiiiiity 
of Zoroivstrians. 

According to the belief prevailing amongst the faithrul followers of tho 
Prophet Zoroaster, the performance of the Muktad ceremonies confers public 
henehts — benefits on the Zoroastrian community, on the peoples amongst whom 
they live and upon the country which they have chosen as their home. The funda- 
mental principle underlying this belief is faith in the efheacy of prayers addressed 
to the Great Creator. 

A Judge sitting on the original side is bound ordinarily to follow the judg- 
ment of' another Judge when he has decided a point of law, or laid down certain 
principles of practice or procedure or judicially construed any provision of the 
law prevailing in tho country. But a single J'udge is not bound to follow 
another Judge’s findings of fact based on the evidence recorded hy him, when the 
evidence that may bo available before a Judge in a later case may bo fuller or 
nioro reliable and may tend to lead him to a different conclusion. 

LUnji Novrroji Banagi y* Bapvji Enttonji Zimhmalla (1887) 11 Bom. 441, 
nob followed. 

Jamshepji C. Taeachand y. Soo,3!irABAi’ \ ... '(1907) 33. Bom. 122^ 

MUNICIPALITY — Cleric in the cess-collection department of a District Muni'- 
cipalify— Bombay District Municipal Act (Bom, Act III of 1901 ) — PtibUe 
semiTit — Obstruction io a public servant— Penal Code (Act XU F of I860), secs, 

BeefmAii Com ... ^ 2 , 13 ' 
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HUJ^ICIPALITY— T/ii? Munidpality not hoeplng a ditch and dukes at a dam m 
proper order — Collection of the storm water in the diUli-^The water passing 
over lands of another and doing damage^ Misfeasance — Nsgligence^ 

See Negligence 393 

NjBOLIGlNOK — MunioipalUg — The Municipalitu not Imping a ditch ami slidces 
at a dam in proper order — Collection of the storm water in the ditch — The water 
pasdng o'o ‘-r lands of anoth-r and doing damage-- Misfeasance The plaintiff 
sued to recover damages from the defendant Municipality for injury done to his 
property by St orm water. The water had collected in an adjoining ditch, which 
tlie Municipality had not kept in a state of repair, but had ailnved it to be 
choked with the rubbish of the town. They constructed a dam in the adjoining 
creek, but allowed the sluices at the dam to be choked up with weeds, sedges and 
silt. The consequence was that the storm water w’hich i3ad collected in the creek 
passed on to the plain tifi’s land and did damage. 

JIeld<, thiit there was misfeasance on the part of the Municipality, for they had 
ttirned their works by their negligence into a nuisance so as to throw the water 
coUoefed on their property — the creek — on to the plaintiif’s land, and thiit, 
therefore, they were liable for the damage caused thereby. 

Borough of Bathurst y, Macjdiersoyi (1879) 4 App. Cas. 256, followed. 

Bajenbealal «?. Bxjeat Oity Municipality ... (190S) 33 Bom. 393 

NIBANDHA“«-!r/^;> 22 > Fansare right — Right io levg toll on exports of paddy from 
foreign ierritorg—Such a right is nibandha under Hindu law — The right is 
mmoveahh propertv— Suit to enforce the right in British Gourts — Jurisdiction. 

See J UEis DICTION • •• It. it* 373 

NOTICE — Moi tgagor and Mortgagee — Mortgage hj executors and residuarj/ legatees 
of property wnch was subject to a charge %mder the will — Deposit of title-deeds 
previouslg with mortgagees — Constructive notice— Mortgagees oniission to inv&sti* 
gate tUh-^Creditors and legatees under toill — Lapse of time heticem testator^s 
death and execution of mortgagci cfcct of 

Mortgagor and Moetgagee ... ... ... 1 

-SEEVICE OF — Contempt of Court— Notice of motion for committal — 

personal service necessary — Service upon aitorneys not suficunt^\ Where an 
application is made for committal of a person to jail f r disobedience of the 
Court’s order, it is necessary not only that the order shou d be- served upon the 
defaulting party personally, but the notice to commit should also be similarly 
served u]Joxi him. Service upon the party’s attorneys is not sufficient. 

Bai Moolbax IK Ohunilal Pitambee ... (1909) 33.. Bom. 630 

NUISANCE — idegligeme — Municipality— The MitnicipaliUj notheepmg a ditch and 
sluices at a dam in proper order — Collection of the storm uktter in the ditch — The 
water pa.uing over lands of annther and doing damage— Misfeasance ] The 
xdaintitf sued to recover damages from the defendant Municipality for injury done 
to his property by storm water.. The water had, collected in an adjoining" ditch, 
which the Municipality had not kept in a state of repair, but had allowed it to be 
choked with the rubbish of the town, , They , constructed a dam in ttse adjoining 
creek, but allowed the sluices at the dam to be choked up with weeds, s dges and 
silt. The consequence wos that the sterm ’Water which had collected in the creek 
passed on to the plaintiif’s land and did damage. 

Feld-i that there was misfeasance on the part of the Municipality, for they had 
ttirned their works by thsir negligence into a nuisance so as to throw the wmter 
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collected ontlicir property— the creek—on to the plaintiff s land^ and tliatj therefore, 
they ivere liable for the damage caused thereby. 

Borough of Bail lurst t. Macpherson (1879) 4 App. Gas. 256, followed. 
pAJENDBiLAL v, SUEAT CiTY MUNICIPALITY (1908) 33 Boffi. 393 

OFEICIAL property at SJiciTighai — Fropertij of in soloenfs 

at Shanghai rests in OfichJ Assignee of the, Insolvent Debtor s Court at Bombay 
— Court can ord.er insolent at Shanghai to hand over py^operty to O^icial Assignee 
in Bombay — Coiui can order commission to examine insolvent at Shanghai — 
Indian Insolvency Act (11 and 12 Viet ^ c, 21), secs. 7, 26 a-nd 36. 

See Insoltency Act (Indian) ... ... ... 462 

UXUfc) — laio— P anclials —Xiirhars — Sub-divisions of Sh udra irihe— InXer^ 
marriage valid— ‘Custom as to illegality.'] A marriage between a man of the 
Paiichal caste and a woman of tlie Kiirbar caste is valid. The Panchals and the 
Kiirbars are snb-divisions oE the Shudra tribe. 

The oinis lies upon the part}’ alleging an illegality by reason of immeriiorial 
custom to prove such prohibiting ciistom. 

Liderun Valungypooly Taver v. Eamasausmy Pandia TaUmr (1869) 13 Moo. 

I. A. 141 and Fahirgauda v. Gangi (1896) 22 Bom. 277, followed. 

Mahantav/a V. Ctangawa ... ... ... (1909) 33 Born. 693 

OUSTER— 35 . 555 ^ 10 — Adverse possession between tenants-in-comr/ion—^ 
What constitutes adverse possession — Acts of exclusive possession. 

■ Auve USE Possession ... ... 317 

OWNERSHIP — Salt for declaration of ownership — Plaintiff's title proved — De- 
fendant's ase found to he not inconsistent with plalntfff's ownership — Presump^ 
tion- Possession goes with title-— Adver.^e possession.] Plaintiff sued for a decla- 
ration that he was the owner of the land in suit alleging that the defendant had 
taken wrongful possession thereof. It was found as a fac& that the title to the 
land was in the plaintiff and that tho defendant had made no permanent use of 
the land inconsistent with its being plaintiff’s land. 

Jleld that plaintiff was entitled to succeed. The said circuin stances made 
out a case for the application of the presumption that possession goes with title. 

Bunfet Earn Panday v. Gohurdhun Earn Panday (1873) 20 W. B. 25 (Civ. 
Bui.) and Agency Cvmpamj v. Bhori (I8b8) 13 App. Gas. 793, followed. 

Framji Gursetji v. Goculdas 3Iadhowji{lS9^) 16 Bom, 338, referr( 3 d to. 

Ganpati tJ. Raghunate ... ... ... (1909) 33 Bom. 712 

PAKICI ADAT agency — Place of performance of contract by Pahhi Adatya — 
Custom — Jttrlsdiction.] K., a Bombay merchant, emploved 6. as his age t at 
Akola on the palcid adat system. On IC*s instructions S. entered as his agent into 
certain contracts at Akola. On an agency account being taken a sum of money 
w-as found to be due from S. to K. On IG suing for this sum S. pleaded that 
the High Court at Bombay had no jurisdiction to hear the suit on the ground 
that no part of the cause of action had arisen in Bombay. 

Eeld^ in the caso of Pahki Adat agency primarily the place of payment is the 
place where the constituent resides, but payment should be made in any other 
place if the cons ituent has chosen to give dir ections to that effect and that the 
High Court at Bombay had jurisdiction to try the suit. 

Per OHAisDAyAiZAB, J . : — A pakki adatya’s liability ceases when hard cash has 
come into the hands of his constituent, . • - 
KeDABMAL V* BuBAWAL 


(1903) S3 Bom. 384 
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PAN C H ALS — Kurha rs-Sif^h-dimsions. of Shxtdra tribe —Liter - marriage ra lid— 
Custom as to illegality — Burden of jproof-^Mindu laio. 

PAESI EELIGION — Tenets of Zoroastrian faith — Trusts to ■perform Muhlad f?ert;» 
monieSi vaJidit^j of — Nature and meaning of Mnktad ceremonies —CeremO'nies 
tending towards the advancement of religion* 

45^6^0 Muivtab Oeeemonibs ... «*» .*.122 

PA’RSIB“”Coii/i*c?’5lo)i among Indian Zoroasirians — Jaddins — Convert not tniiiled 
io.eertam religious and charitaMe institutions of Farsis, 

Nee Ch'aeitaet.b Trusts 509 

PARTIES, MISJOINDER OF — Lands sittiatc at different villages and in -possession 
of different nnckr different titles— One suit to recover possession of the 

lands —Interlocntorij judgments against differcyit deJendanU — Final judgment 
for possession to be reserved till the conclusion of ike trial— Civil JProcedure Code 
\Act Xir of m2\ sec. 2S. 

See Civil rROCEBirRS Cobi; ... 299 

PARTITION — Joint Hindu familg — lieUasehg a coparcener — lihjlitof coparcener's 
aflerborn son to claim a share with his brothers — Hindu laii\ 

BeeBiis'D'u Law ... ... ... ... ... 267 

SUIT — Valuation for Court-fee -purposes— Market value of svJrfed- 
matter determines jurisdiclum — Jurisdiction — Suits Vahuifion Act (JXo/ lSST)., 
sec* 8 — Court Fees Act [ VII o/lS70), see* 7, cl, (jv) (b) and cl. ( 4 ?). 

See Court Pees Act ... ... ... ... 658 

PENAL COBB (ACT XLV OF 1850), secs. 21, m-Puhlia servant-Ohdruo- 
tion to a imhlic servant — Cleric in the cesh’Collectkni deparimmt of a District 
Municipality — Bombay District Municipal Act [Born. Act J/I 1901).] x\ 
clerk in tlie cess-collection depaitmeiit of a District Municipality coustitutel 
under Ike Bombay Didrict Municipal Act (Bom. Act III of 1901) i.s a public 
servant within the meaning of seeiion 21, danse 10 of tlie Indian Penal Code 
(Act XLV of 1860) ; and any obstruction olTered to him in execution of his duties 
is an offence punishable under section 18G of the Code. 

Emprboe Babulal ... ... ,,, (1908) B3 Boj,n. 213 

* — wSEcs. 124A^ 15BA — Sedition — Pro7'aoilng 

enmity between classes — Publication ^ what constitutes — Criminal Procedure 
Code\Act F’<';/1898), 226, 233, 234,285, 2^ ft and 237 — Charges — Joinder 

of charges — Misjoinder of charges.’] The accused -was charged at one trial with 
having committed offences punishable under sections 121A and 153A of the 
Indian Penal Code, on two charges, one with respect to each of the two articles 
he published on different dates in his newspaper called the l-J-ind Smrafya. At 
the trial there was no otlier evidence of the publication of the newspaper in 
Bombay except the declaration made by the accused under the Press Act, and 
the depositions of witnesses who received the newspaper in Bombay as Govern- 
ment servant's in their capacity as such. The accused -was convicted on both the 
charges and sentenced separately on each of them. It was contended in appeal 
that there was no evidence, of tie publication of the newspaper in Bombay, and 
that there was a misjoinder of charges vitiating the trial. 

Heidi that the evidence on record was sufficient to prove the publication of 
the newspaper in Bombay. 

' ' '' ■ ' " -t-V • „ , , 
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Meld, farthers tliat tlie trial was not bad as there bad been no misjoiiidei* of 
charges. 

Empeeoe t?. Tribhoyakdas , ... : (1908) 83 Bom. 77 

PLAGE OF PAYMENT— PalA’j Adat A genc^-^F lace of ^J^^rformance of contract hy 
Falchi Adatija — Cudom--~Juriscliciion. 

See Pakki Adat Agekcy ... ... ... 364 

PLEx4.DER — Bmibai/ Ilegulaiion iroflS27, ses» M—^Iishekaviour — Sii^^gyension of 
Sanad—JIigh Courfs Pleaders are a jR’irileged class 

eriroiled for the purpose of rendering assistance to the Courts in the administra- 
tion of justice. Their position, training and practice gives them intiuence with 
tlie public and it is directly contrary to their duty to use that influence for the 
purpose of bringing the admin tstratioii of justice into contempt. 

A pleader, who presides at a public meeting and therein procures the passing of 
a resolution contemptuously denouncing or protesting against the conduct of a 
High Court Judge in passing sentence at a trial at the Criminal Sessions, is guilty 
of misbehaviour (under section 56 of Regulation II of 1827). 

Gove rnmejn't Pleader ' y, Jagauitath ... ... (1908) 38 Bom. 252 

PLEABEPGB FEES— in Frohate ProceecUnr/s— Seale of cods— 'Jet I of 
1846, 7 — Practice, 

Pbactice ... ... ... .»» ... 256 

POSSESSION — Ajopoiidment of a Committee for management of froxjeriy — Af point- 
ment acquiesced in hj owner — Committee in management for along time — Suit hy 
Committee against a trespasser ^n ejectment— Title,] The Tarsi PanchaA^at at 
Bombay appointed a Committee to manage the property of the Parsi Anjuman at 
Surat. The committee managed the property for a very long time— sixty years — 
with the authority and acqaiescence of the Parsi Anjuman. Subsequently the 
defendant having trespassed on the property, the Committee sued him in eject- 
ment. The defendant contended that the plaintiffs had no right to sue for the 
recovery of the property as they were neither the owners nor the nominees of the 
Anjuman. 

Meldp that the plaintiffs being in possession for a long time with the authoxity 
and acquiescence of the owners, namely, the Parsi Anjuman at Surat, were 
entitled to recover possession from a trespasser, 

J1VA25-JI Jamshedji V , Barjobji Nasseryanji ... (1909) 83 Bom. 499 

declaration ofotonershtp — Plaint if’ s title proved — Pefend- 
anV s use found lo he not inconsistent imiJi plaintiffs ownership— Presumption 
— Possession goes xcitk title — Adverse possession. 

See OvvKEEsniR ... ... ... ... ... 712 

PRACTICE — Allegations Ig parties at trial— Case determined on those allegations— 
Iloking a 'new case in apipeaL] A litigating party can only succeed secundum 
allegata et ggrohata, and the Courts should check the tendency of defeated litigants 
to evade their defeat by devising a new case which was never set up when it 
should have been set up. 

A Court of appeal is not justiflecl iu exposing a party after ho has obtained 
his decree to the brunt of a ncAV attack of which ho had never had notice during 
the hearing of the suit. 

Nati-id Pibajx V, IJmedmal GaDUKAIi 




(1908) 33 Bom. 83 
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PEACTTOE — Ammdmeni of iileo, dings — Defence of ilie har of Uniifation — Traetim 
as to amendment of flaint—Civtl Procedure Code {Act V of 1908), O. VI, r* 17. 

See CiYiL Peocebtjbe Code ■ •». ... 614 

Bombay CivU Courts Act {XIV of IS^^Q), sec, IB — Land Acqimitlon 

Act (I of 1894!)~"'^5.9'iVjfc:m3f Judge hearing a claim — Value of the claim under 
Ds, o,00b — Aq}q}eal lies to District Couri and not to High Coiirt-- Juris diet mi. 

See Bombay Civil Gouets* Act ... ... ... 871 

— Crimhial Procedure Code (Act F o/ 1898), sec. Trial Z>y Jtirq-- 

Trial with tlie add of assessors — Difference in the modes of trial~~-AGcuscct if 
•prejudiced can comgflain’- Procedure.'] The accused were tried with a jury oii 
charges of murder (sectious 302, 109, Indian Penal Code), and wifcla the aid of 
juroj’s as assessors cn charges of rioting, grievous hurt and liurfc (sections 147, 

148, 326 and 323 of the Code) respectively. 

The Judge charged the jury and asked for their verdict on both the charges 
in the maWer prescribed for jury trials. He agreed with the verdict and 
sentenced the accused to various terins of imprisonment. The accused appealed 
on tlie grounds tbar the learned Judge erred in omitting to take the opinion of 
the jurors as assessors in the second charge and to write a jiiclgTaent. 

that the law makes no distinction as to the proceliire at- the trial 
between a trial by a jury and one with the aid of assessors except as io the 
summing up in the case of the former and the manner in which the verdict in 
theforraer and the opinions of the assessors in the latter are respectively taken. 

It is aD this latter poiiit that there is a departure of ^vays, nncl if the accus<ed 
who is tried does not intervene at that crucial point, and get the procedure 
applicable to trials with the aid of assessors enforced, he cannot be hoard to 
complain. 

liiPEKOR Mavsietg ... ... (1900) 33 Bom. 423 

— Decree— Xo specific direction as to accctirJs in the decree— Court can-* 

not direct accounts to he taken before the Commissioner when parties have arrived 
at an agreme’nt after the decree— Appeal against such an order.] A decree of 
the Higli Court on the Original Side contemplated an account being taken between 
the parties hut it was silent on the question as to bow that account vvas to be 
taken, whether by the Commissioner or by some person* selected by both tho 
parties. The Court of first instance decided tliat where a direction as to account 
ought to have been incorporated in a decree when passed it %vas competent to the 
Court at any stage of proceedings to direct necessary inquiries or accounts to bo 
made or taken. 

Deldi on appeal, that as some account was taken under the decree by a |jerson 
appointed jointly by the parties, a new agreement had come into existence 
superseding the decree, and the Court was not competent t-y maue the order appealed 
against. 

An appeal lies against an order of a Judge sitting on the Original Side if that 
order decides a question of some right between the parties. 

Sir Jehaistgib Oowasji tj. The Hope Mills, Limited ... (190S) 33 Bom. 216 

Blow far decision hg single Judge 'binding on Ids successors,] A Judge 

sitting on the original side is bound ordinarily to follow the judgment of another 
Judge when he has decided a point of law, or laid down certain principles of 
practice or procedure or judicially construed any provision of the law prevailing 
in the country. But a single Judge is not bound to follow another Judge^s 
findings of fact based on the evidence recorded hg hwh when the evidence that may 
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1>e available before a Judge in a later case may be fuller or more reliable and may 
tend to lead bim to a dit&rent conclusion. 

Jamshedji C. Taeachakd tJ. Soojs-abai ■ ... ... (1907) 33 Bom. 122 

PliACTICE — Joinder of charges — Prmj Oouneilt leave to appeal to^ in criminal 
ease,'] Before granting a cerfc;ficate 'for leave to appeal to the Privy Council, the 
Court must bo sansded that there is reasonable ground for thinking that grave 
and substantial injustice may have been done b}^ reason of some departure from 
the principles of natural justice. 

Poj parte Car one A. C. 719 and v. Attorneg-GBiieral of Zulu-' 

land (ib89) Gi L. T. 740, followed. 

J-i re Bal GangibiiaR Tilak ... ,,, ... (1908) 33 Bom. 221 

— Ijcinds sUnaie at different villages and in possession of different 

persons under different titles — One suit to recover possession of the lands — MiS' 
joinder t f parties or ccaises of action — Interlocutory judgments against different 
defendants — Final judgment for possession to he resei^ed till the conclusion of 
thetr^al — Civil Procedure Code [Act XIV of sec,. 

See Civil Pbocedtjee Code ••• V ••• ••• 

— Pule (dlowing costs of two Counsel— Junior Counsel should o^'eturn 

brief if neither Counsel able to he present,] The rule of allowing the costs of two 
Counsel on each side in taxation was introduced by the Judges in order to obviate 
the dislocation of tlio business which might result from cases being called on at 
the same time in two or roore Courts in which the same Counsel w’as engaged. 

This rule has always been supplemented by the unwritten rule of the Bar that 
one or other Coiinse) must return his brief in good time, if there is a chance of 
neither being able to attend when the case is called on, and that in case of dispute 
it is the duty of the junior to return the brief or to make aiTaugements for some 
other Counsel to attend until he can come in. 

Esmail Eorauai Haji Jan Mahomed .... ... (1908) 33 Bom. 475 

— Taxation — FleadeFs fees — Appeals in Frohate Proceedings — Seale of 

costs—ActIoflH4:Q, see, 7.] The taxation of x>l<?ader’s fees in appeals from 
probate proceedings should, according to a long standing practice of the High 
Court of Bombay, be valued at Bs. 30. 

SuNDUABAi r. The Collector of Belgium „« (1908) 33 Bom. 256 

PRBSIJMPTIOH — Suit for declaration of ownership — Plaintiffs title proved — 
Defendant's use found to be n t inconsistent with plaintiff's ownership — Pos'^ 
session goes toitli title— Adverse possession. 

See Ownership ... ... ... ... ... 712 

PBIYY COUlSrCIL — Leave to appeal to the Privy Council in criminal case — Praa^ 
iice — Jo hider of charges — CrirMnal Procedure Code (Act F of 1898), sees. 233, 

234, 235, 23G, 237 and 239.] Before granting a certificate for leave to app-^ai to 
the Privy Coimcil, the Court must bo satisfied that there is reasonable ground 
for thinking that grave and substantial injustice may have been done by reason of 
some departure from the principles of natural justice. 

Fx parU Carew [1S97] A. C. 719 and Dinizulu y. AUorneip General of 
Zulidand (lBS9j 6l L. T. 740, followed. 

In re Bad GangadHxIb Tilak ... ' ... ... (1908) 33 Bom. 221 

PROBATE — Appeals in Probate Proceedings— PlmdeFs fees — Taxation— Scale of 
costs — Act I of 184(5, sec. 7 — Practice. 

. ■ Bee Praoi’icb 
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pripTin BEEYANT — Ohstruetion to a puhlio servant — Clerk in the eess-eoUeotirjn 
deVartnientofa Bistrict Mxmwipamy—Bomhay piurict Act {Bom. 

Act III of 1801)— PeMfll Code {Act XLV 0/I86O), sees. 21, I80. 

See Penal Oode ••• ••• 


213 


OUAIvEY-"“ value of land'' —Methods^ of assessing the rnarlcet valm---^ 

^ Comet methods laid down-^City of Bombay ImpwvemeM Aet^ (Bom, Act IV of 
lSdd>)--Valuaiion by Collector- 


'—liequisition of interest li) claimant after Col- 
lector’s moard—Eeferenees io the prpjmal of Appeal— ConsoUAatmi of refer- 


B/ices — land Ae^Msition Act (I (i/’1894j, sec- 2-?, 
See Land Acquisition Act 


483 


railways act (IX OF 1890), sec. 75, sou. II, cl. {l)--I>dred eoMning 
articles liable to be insured and also not liable to be insured— Loss of the parcel 
Z transit on Bailway line-Suit against Bailw^ Company to reeover damages 
Zth respect to goods not liable io be insured— Batlway Ooiiipany 'not Uable— 
Ztichs- Packarie. 1 Plaiutiff s agent at Poomi consigned a parcel to plaintiff at 
TOAwlr Tbo paved contained goods 'ffliidi, according to soolion 7o and 
Sd^diiW II of the Indian Hallways Act (IX of 1890), were liable to be insured 
as well as those not so liable. The pfficd was lo.st lu transit on iLo Southern 
MaTItba Eiilway Lino. The plaintiff thereupon sued the Railway Company to 
, rLova damages for the loss of the goods which were not liable to be insiirod. 
The defendant Oonipany denied liability. 

Held that the Railwar Company was not liable. The words of section 75 of 
the Railways Act (IX of 1890) draw a distinction between articles mentioned 
111 Schedule II of the Act and the parcel or paelcage in which they are oomained 
aU provides that the Railway Administration shall not be responsible tor the 
loss, destruction or deterioration of the parcel or pad; age. 

Pdndalik V. S. M. Eailw’ay OoMPAsr ... ... (1909) 33 Bom. 

VgCMTlIR— Recommendation by Subordinate Judge p a person to be apiwnted 

receives'— Befusal by District Judge— Appeal— Ctrd Procedure Cede {Art Afl 

of 1882), secs. 503, 505 and 588. 

See Civil Peoceddee Code 
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■oii'nvMPTTObr SPIT — Sale really a mortgage — Sec. lOA of the pekJenan 
^A^eulturistJ Belief Act {XVU 0/ 1879) not applicable- Oral cmdence m- 

ndmissihle— Applioation for withdrawal of suit— ^uit allowed to he mthdrawn 

Si. liberty tiring afresh snit-Material irregularity-Cieil Proce^re Code 
(Act XIT^ of 1883), secs. 373 and 623 — Dekkhan Agriculturists Belief Act 
{XVIlofUm- 

See Dekkean Ageicultu.eisis’ Eeliee Act ... ... ••• 722 

T* pPTQYTi \TIOX — Lease unregistered when admissible in emdcnce ^-onduci of 
pai-fies to lease—" Collateral purpose '‘—Transfer of Property Act {IT of 1882), 
sw-VH—Lien — Charge — Assignment. 

See Lease ... . ... — ••• 

ElLBASB— 2di«2iws7jmeni of claim by reversioner — Stamp . 

release by COPAECENEE— JSyi/if of coparcener’s afterlorn son io claim a 
OO.VA brothers— Joint Hindu family —Hindu law. 


share with his brothers — Joint. Hindu family- 
See Hindu Law 


religious PRIVILEGES — of Sharada Math, plaintiff— 
■ Shankarabharya of Dhollca, defendant— JDispute as to precedence or privilege 
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hekvee7i purely rellgmiBfimcUonarieS'^Jiinsdlciioii of Civil Courts— Oh. U .FrO'^ 

. 'tr^chiTe CodB^'AG'i XIV’'Of 'lBS^%seo.>f ll^ . 

fei CiTiL PnooEDUEB- Code ... ... ...278 

EltlSQniBHM OLklM—Eeversiomr-^Felease — Stmnp.'j Tlie ; xelia-' 

quisbmeiit of h:s filaim by o» reversioner is a release and must- 1)8 stamped aocord-* 

Keishnaji Inaeayan iJ. Balkeishna Venkatesh (1909) 33 Bom. 657 

TiElSTT — 2lortgaye wlih possession — Lease to mortgagor — DecdJi of the mortgagee 
and Ids surviving imdividcd brother — Sister entitled as heir— Possession and 
management hg mortgagee's widow — Payment of the rent hij the tenard in good 
faith'io mortgaged s widoiv — Suit by sider for rer.oveiy/ of rent — Assignment by 
'lessor not necessary— Transfer of ProperUj Act {IV q/l882)j sec. 50. 

See Trakseee of Propebty Act ... ... 96 

BPS JUDICATA— Civil Procedure Code (Act IIV of 1882), 6fc. 12— Plea of res 
judicata can ggrovail ' even where Us efeet is to sanetion what is illegal — BhCtgddri 
'and NarwoAdri Tenures Act {Bjin^ Act V of 1862), see. 3.] A plea of estoppel 
hj res judicata can prevail even where tlio result of giving effect to it will be 
to sanetion what is illegal in the sense of being prohibited by statute. 

CiiHAOANLAL V . Bai Haekiia ... ... ... (1909) 33 Bom. 479 

BESIBBNT’S COUIIT — Apjollcation io state acase to the High Court— AppUcaiion 
Uiiconditional before delivery of judgment — Presidency Squall Cause Courts Act 
(XF of 1882), 69-AfL-?'i Courts Act HI o/l864}, 8 Q>nd 9. 

Bee Adejt Couiits Act... ... ... ... 708 

ItEYERSIOblER — Belinguklment of claim by— Belease-- Stamp* 

See Stajip ... ... ... ... ... .057 

SALE BY OOUBIT— Decree— P.>,>ecutlon — Applicaiian io set aside sale on the 
ground of fruui— Appeal lies from orders passed under see. 310J^ when they also 
fall under sec. 214, Oivd Procedure C ode Civil Procedui’-e Code (Act All V 
Vjf 1S82), 244, 310X 311. 

See Civil Peoceduee Code ... ... 698 

SALT ACT (BOM, ACT II OF 1890), secs. 11 and 47— Salt pans-Zease under 
a Ih ense from Collector— Lessee not to sublet without Collectors permission — 
Sub-lease by ihe lessee wiihout such permission— Deposit by stib-lessee with lessee 
— Illegal coniraci — Suit by sublessee to recover deposit cannot liej\ Y. obtained 
from Government a lease of certain salt pans to mainifacture salt under a license. 

One of the conditions of the lease was that the lessee should not su blet the salt pans 
without the wiitten permission of the Collector. Withont any such permission, 
however, Y. suljlet the to K. who,, as a security for the performance of the 
conditions of the sub-lease, deposited a sum of Es. 1,000 with Y. The sub-lease 
was acted upon and on the expiration of its term B. brought a suit for the recovery 
of the deposit from the lepresentativo of Y,, the latter denied B./s right to recoven* 
tlie deposit on the ground that it formed a consideration for an agreement which, 
having been forbidden by law, was illegal 

Held, dismissing the suit, that the defendant's plea should prevail. The 
real object and the necessary effect of the snb-leaso was to enable the plaintiff 
to manafaeture salt without a license in the gtiise of a sub- lease although that 
was forbidden by law and by the terms of the license,. 
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SEA CUSTOMS ACT (Till OF 1878), sec, l^—CooainB--Import hy sea into ihe 
Bombay Harbour — Imforii'* meaning of-^^Bomhay Ahhari Aot {Bom. Act V of 
1878)5 secs. 3 (10). 9, 43, 

■:■■■■ . ■ ■. ,, -"'y^ ;.'';,.*'y 

SECUEITY — Order to furnish semvitg — Order ca7i he -igasstd hy the appeal Court — ■ 
Jurisdiction of the appeal Court— Criminal Procedure Code {Act F o/ ISOB), 
secn 106 (3). 

8ee Ceikinal Peoceduee Cobe S3 

SEDITION — Puhliecitionf what constitutes — Promoting enmit\ji Ac., hettveen classes — 
Indian Penal Code {Act XL V 0/1860), secs. 124A, 153A — Charges— Joinder 
of charges — Misjoinder of charges — Criminal Procedure Code (Act V of 1898), 

£25, 233, 2SI, 235, 236 and 237. 

See CpjMmAii Peocebttre Cobe ... ... 77 

SHUDE.A — SiJr^divisions of Shudra tribe — Panchals — Xurhars — Inter^^narriage 
valid — Custom as to illegality— Burden of proof — Hindu law. f 

See Hindu Law 693 

SMALL CAUSES COURT SUIT — Vower of High Court io restrain hy injunction 
a person from po^ooeeding with a suit in the Small Causes Court — Jurisdictioii. 

See JuEisBiCTioN 469 

SMALL CAUSE SUIT — Suit brought in the Court of Pirst Class Subordinate Judge 
having small cause powers — The Subordinate Judge on privilege leave— Charge of 
ihe Court in Joint Second Class Subordinate Judge who had no small causepowers 
—Registering the suit as a regular suit — Trial of the suit hy the First Cla^s 
Subordinate Judge as a regular suit — Suit remains a small cause.] A suit of the 
nature of a sms 11 cause was instituted in the Court of the First Class Subordinate 
Judge who had small cause powers. At the date of its institution, he was on 
privilege leave and his Court was in the charge of the Joint Second Class Sub- 
ordinate Judge who had no small cause powers. The suit was therefore registered 
as a regular suit. On his return from leave the First Class Subordinate Jntdga 
tried it as a regular suit. The question having arisen whether the suit was a small 
cause, 

Held, thA tho First Class Subordinate Judge continued to be a Judge with 
Small Cause Court powers during Ills absence on leave, and the entering of the suit 
in the file of regular silif’s could not take it away from the category of small 
causes nor could the fact that the Subordinate Judge tried the suit under his 
ordinary Jurisdiction deprive it of its character as a small cause. 

Narayan Kavjti V. Gakoaeam Ratai^ohand ... (1909) 33 Bom, 664 

STAMP — Relinquishment of claim hy reversioner — Seilcasc.] The relinquishment of 
his claim by a reversioner is a release and must be stamped accordingly. 

IvpjsHNAji Naeayan V. Balkeishna Tenkatesh ... (1909) 33 Bom, 657 

BTAMP ACT (11 OF 1899), sec. 2 (5) {h)'*^TrQSisacUo7is comprised in a docmnent — 
Agreement to lend money for improvement additions and repairs a7idfor working 
mortgaged, mills— Agreement to lend money to partnership not capable ofspeoijia 
perjvr7na7ice — Breach of the agreement— Claim for dunnages — Stamp duty to the 
document.] Ihe transactions comprised in a clocumcnt consisted of a transfer of 
a mortgage secured on. a cotton milland an agreement that the transferee should.' 
lend money at the 'request of the - transferor to the mortgaired mill for making 
improvements, additions and repairs and for tho working of the mill. 

A question having arisen as to what was the proper stamp duty payable on the 
' document, 
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Held, tliat tlic docuDient tras 'Only liable ti staaip dtifcy as a transfer of 
mortgage and as an agreement;, tbat is,, t.) Ks- 6-S-O in all. 

An agreement to lend money does not create an obligation to pay money witliin 
danse (5) (5) of section 2 of the Indian Stamp Act (II of 1809). 

An agreement to lend money to a parfcnersMp is not capable of ^specific 
performance and it creates no debt altbongb tli© breach of it may give rise to a 
claim for damages. 

IIiTWAiiDHAK Cotton Mills Co, v, Soeabji ... (1909) 32 Bom.* 426 

STATUTE OE FRAUDS (29 Cir. II, 0. 3), sec. 7— Indian Trusts Act (II of 
1882), secs, 1 and 2— The Trustees and Mortgar/ees Poivers Act {XXVIII of 
1866), sec. 34 — Non^af^ylicaliUtg to Cliaritahle Trusts* 

See Chaeitable Tb.it sts ... •»» ... 503 

STAY OE PROCEEDINGS — Contempt of Court — Notice of motion for committal — 
Service of notice — Personal service necessary ’^Service upoji attorneys not sufi^ 
cknt— Appeal pending from order.'] When proceedings are taken for committal 
of a person for contempt of a Conrl’s order, the Court is not obliged to stay those 
proceedings merely because an appeal has been filed from such order. 

Gordon r. Gordon [1901] P. IGt?, followed. 

Bai Moolbai V. Chunilal Pitamceb ... (1909) 33 Bom. 630 

STEIDHAN — Succession — Competition- heivjcen hii.shani and step-son^jliialeslicira 
— Hindu laiv* 

See Hindu Law ... 452 

SUCCESSION — Hindu laiC'-^-Mitalcsliara— Adopted son — Adop)iwo motJier mtiihd 
to succeed ill p^referenee to adoptive father!] Under the Mitakshara school of 
Hindu law the adoptive mother is entitled to succeed in preference to the adoptive 
father, to a son taken in adoption. 

Anandi r. Haei Suba ... (1909) 33 Bom. 404 

Stridlian — Competition between husband and step-son — Mitakshara 

— Eirndit hue. 

See Hindu Law 452 

SUIT, PREMATURE-“ffi??c?z^ widow — Maintenance— 'Widow having her husband's 
property in her hands— ’The property suffleimt to maintain her for so^ns years — 

Suit for declaration and for arrears of maintenance* 

See Maintenance ... ... ... ... 50 

SUITS YALIIATION ACT (YII OE 1887), sec. ^—Suit for declaration and coR’- 
sequential relief — Valuation — Court fees — Jurisdiction — Value of the relief 
stated in the plaint] In a suit for declaration and consequential relief (injinic- 
ti on) with respect to land the Court must accept the value of the relief stated in 
the plaint for the purpose both of the Court-fees and jurisdiction. 

Mari Sanhtr Putt v, Kali Kumar Patra (1905) 32 Cal. 734, followed. 

Bayaram v, Gordhandas (1906) 31 Bom. 73, distinguished, 

Yachhani t?. Yachhani ... (190S) 83 Bom. 307 

possession of joint family property — Tdluatlon for Courtfte pmposes— Market 
value of subject-matter dtUrmines jurisdiciion'^Iurisdiction — Court Fees Act 
{VII of Wb), see*7iCL (iv) (h\sec.1fel {v)* 

See OouET Fees Act 
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SUMMAEX TBIAL— Breach of Contract Act [XIII of lS5^)--^Inumry 
'imder ike Act — Sumnary trial not fermissihle.] An oifenco under the Woi’k- 
man’s Breach of Contract Act, 1859, cannot be tried summarily. 

Xmperor v. JJliondu Krishna (1904) S3 Bom. 22, followed. 

Impeeoh n* BiLtr ... c. ... (1908) 33 Bom. 25 

— ^Jforhnan/s Breach of Contract Act {Kill of 1859), 1, 2 ' ■ 

—Court Fees Act. { fll of 1870), sec. Bi—Coicri-fee on petition of complahii-— 
Ziabilify of workman to pay, 

Bee WoBorAN’s Breach of CoNTEicfi Act ... 22 

SUEVEYOES* OPINIONS— 05jed/oji5 to suneyors' rcpoTis—Lancl AetjulsUion 
Act (J of 1894), sec. IS-- Compensation' — 3Iode of valuation when no recent sedes 
—Market valued] Eeld^ that hi additicn to the evidence of sales the Court can be 
guided by the opinions of snrve^mrs. It is necessary, however, to distinguish 
opinion from argument. 

The practice Yizhicli has grown up in reference under the Lund Aecitiisition 
Act, 1894, oi surveyors making long reports and furnishing copies to the opposite 
side beforehand is open to grave objcohioii. A surveyor’s opinion by itself is 
goo i evidence- 

l 2 s THE MATTES OF Kaium Tae Mauomed (lOOS) 33 Boni. 325 

TAXATION — VUader's fees— Appeals in Prolate Froceedinys --Seale of costs— 

Act I of 1846, sec. ‘Practice. 

See Practice A. •«« -»•* •*» ... 256 

TAXATION OP COSTS— Tculny Master— Eigh Court Bides, Buie 544«». 
Solicitor.'s* retainer denied. 

Attorney’s Costs ... ... ... ... .. 667 

TAXING lU^ltm-Peiition‘--Eigh Court Buies, Buie Ui—Solmtord retainer 
denied^— Taxation of costs. 

6'ce Attorney’s Costs ... ... ... ... 667 

TEMPLE, TBIFSTEE.S OP — Suit by temple committee against temple servants jyp 
declaration as to their right to have the soDices performed — Suit of a civil 
nature — Civil Court— Jurisdiction — Civil Procedure Code (Act Y of 1908), 
sec. 9, 

See Civil PnocEDtJRE Code ... 38? 

TEXTS, CONSTRUCTION OF- Hindu law— Marriage— Asur a form— Brahma 
forml] It is a principle enunciated by Yijnaneshvara that where all smith are 
of equal importance and where there is a conflict between two or more writers, the 
Court is free to choose any it likes. 

' Chxjnilai. t’. SURAJRAH ... ... (1909) 33 Bonn 433 

TIPNIS PAN8ABE BIGHT — Bight to levy toll on experts of paddy from foreign 
territory— Such a right is nibandka under Hindu law — The right is immoveafjle 
property — Suit to enforce the right in British Courts — JuHsdioiion. 

TITLF— Appointment of a commiitke for mamgefiient of properhj — Appointment 
acquiesced in by owner— Commiiiee in management for a long time — Suit by 
eommktee against a trespasser m ejectrAmt, 
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TITLE — Sint for declaration of ownership — Flainiiff^s title p>^*oved — Defendant's 
use found to he not inconsistent with plaintifs oionersJdp — Fresumplion — 
Fossessivn goes with title — Adverse possession* 

OwKEESiTip ... ■ 

TITLE-DEEDS, DEPOSIT OE — 3Iortgage hj executors and reslduarg legatees of 
‘propertij which was sxibject to a charge tinder the icill — Conshnicilve notice — • 
ilJortfjagecs omissio7i to mvestigate title — (Jreditors and legatees under will — • 
Dapseof time between testators death and esiecution of rnortg a goy effect of. 

iSee MobtgagoPv AifD Mostgagee ... ••• ... 1 

TODA^GIEAS ALLOWANCE ACT (BOM. ACT YIT^OF 13S7), o^Tola 
Gtras allowance — Attach ment and sale of in exeeutiou of a decree — Aloneg 
likelg to become dtief interpretation of — Hoiufar can the alloioance he attached 
and sold.] The plamti:^^, who held a laoney-decroe against the defendant, applied 
for its execution by sale of the toda giras allowance which the latter was entitled 
to receive periodically frooi the xMahnlatdaVs Ivaclieri. The specific prayer in 
the application was the attachment and sale of the allowance which was to become 
payable to the defendant during the twenty years following the application. The 
lower Courts held that ihe defendant’s life interest in the toda giras allowance 
computed at its valuation for twenty years, could be attached and sold in execution 
of the decree. 

Biekl, reversing the orrler, that it is clear from the language of section 5 of 
the Toda Giras Allowance Act (Bombay Act VII of 1887) that it is not the life 
interest of the judgment-debtor in a toda giras allowance, but something short of 
it that is allowed by the Act to be attached. 

The words money likely to become due ” in section 5 of the Act must be 
restricted to the case where, for instance, during the life-time of the judgment- 
debtor, a sum of money is directed by the Collector to be paid to him on account 
of a allowance not immediately but on a date subsequent to the date 

of the order of direction, and the judgment-debtor dies before that date ; and to 
other cases cf a similar character. 

Under what circumstances money is likely to become due on aeeouiit of a toda 
giras allowance is a question wdTich cannot be answered exhaustively and must 
depend on the facts of each case af? it arises. 

AMAES.\ 2 fa y. Jephalal ... ... ... . (1^09) 32 Bom. 258 

TRANSFER— comprised in « document — Agreement to lend momp for 
improvemmiy additions and repairs and- for ‘working mortgaged mills— Agree- 
raent to lend moiieg to partnership not capable of specific perfovniance — Breach 
of the agreement— Claim for damages— Stamp dutu io the document— ^Stamp Act 
(JIo/1899),^ec. 2 (5)®; 

TRANSFER OF PROPERTY ACT (iV OF 1882), sec. m— Mortgage with posses^ 
shn — Lease to mortgagor— Deiih of the mortagagee and his surviving -midirnded 
hrAIierSistar entitled as heir — Possession and management hp mortgagee's 
widow — Faprnent of the rent bp the tenant in good faith to mortgagee's widow — 

Suit bg slsicr for recoverp cf rent — Assignment by lessor not necessarp.] On 
the 14th December 1895 Lingappa mortgaged with possession certain property 
to Subraya wdio on the same clay let out the property to Lingappa for twelve 
yeais. Subsequently Subraya having died Ms interest as mortgagee survived to 
Ills ' undivided, brother Bamkrishna., Bamkrishna died in the year 1901 and 
tlieroafter possession and management of the pi*operty ^\'a 3 taken by Subraya^s 
widow Gowri. She got her name placed on .thekhata as owner of the property ' 
and recovered rent from the tenant for the years 190*2 and 1903. The persoi; 
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entitled to tlie property was Kaveriamma as the sister and heir of Snliraya and 
Banikrishna and she brought a suit against the tenant for the recovery of rent of 
the said years on the ground that Gowri had no authority to receive rent and give 
discharge for the same* 

Eeldi that the defendant was not chargeable with rent sued for. Section 50 
of the Transfer of Property Act (lY of 1882) was applicable inasmuch as tho 
defendant in making the payment to Gowri acted in good faith and had no notice 
of the plaintiff’s interest in the property. The language of the section is general 
and no assignment by the lessor during the tenancy was necessary. 

XAYEEmiMA Lingappa ... (1908) 33 Bom. 98 

TRANSFER OF PROPERTY ACT (lY^OP 1S82), sec. 55, cl. (4) (5), cl. (6)— 
Vendors lien for unpaid purchase-money — Sale-deed containing achnowledgmeni 
of receipt of consideration money in full — Mortgagee taking the mortgage roitliout 
notice offinpaid purckam’money— Estoppel — Evidence Act {I of 1872), sec* 115.] 

Ill a registered sale-deed of a chawl it was stated tiiat the vendor had received 
consideration in full and there was also an acknowledgment of the vendor at the 
foot of the deed to the same effect. The vendor had also parted with all the 
title-deeds relating to the property. The vende? subsequently mortgaged the 
property to the plaintiff who had no knowledge that the full amount of the consi- 
deration money was not paid to the vendor though he knew that the vendor ^vas 
in possession of some portion of the property. 

Heidi that the defendant (the vendor) was estopped from contending that she 
had a Hen on the chawl for the unpaid balance of tho purchase-money by her 
declaration as to the receipt of tho whole purebase-moncy and by her act in 
handing over the title-deeds. 

Ter BATCiiBLORi J, .‘—A vendor of immovcPvble property who endorses upon 
the purchaso-deed a receipt for tho punchase-money cannot set' up a lien for 
unpaid purchase-money as ag.'iinst a mortgagee for value without notice under 
the purchaser. 

Tehilham v. Kashibai ... ... ... (1906) 33 Bom, 53 

— SEC. 59 — Dehhhan Agrkultxmsts ^ 

Belief Act {XVII of 1879), sec, 63 (A) — Mortgage- deed — Attestation hy two 
witnesses — bignaime by the Bnh-Begisirar-^Siatenient hy the heritor of the 
deed in concluding tliencriting of the body of the document that it was written 
hy hm*2 A deed of mortgage was signed by the Sub-Registrar who was bound 
to attest it under the provisions of section 63 (A) of the Dekkhan Agricultiuusts* 
Relief Act (XVII of 1879) and the writer of the deed in concluding the writing 
of the body of the document stated that it was written by him. The deed was 
not attested by two witnesses as required by section 59 of the Transfer of Pro- 
perty Act (IV of 1882). 

Heidi that neither the signature of the Sub-Registrar nor the statement by tho 
writer that the body of the document was written by him were sufficient for 
effecting a valid mortgage. 

An attesting witness is a witness who has seen the deed executed and v/ho signs 
it as a witness.’’ 

Bimlett V. Spilshury (1843) 10 C. & P. 340, followed. 

Rae-u V, Laxmaeeao ... (1908) 33 Bom, 44 

Civil Procedure Code {Act XIV of 1882), sec. 244. 

sec . 107 — Lien’^Charge'^Assign ^ . 

ment— Pease unregistered when admissible in evidence — Conduct of parties to lease 
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— Collateral pv/rpcse!"'] Section 107 of tbe Transfer of Property Act does not say 
that if the parties wltliont any snch instrument (L e., a lease) conduct themselves 
towards each other as if they were landlord and tenant and nionejs pass from one 
to ihe other in pnrsnaiies of that conduct upon the understanding that it would be 
repaid in a eertuiu event, there shall be no right to recover tliat money. In such, 
a case the light to recover arises not upon the lease because according* to law no 
lease exists, but upon an independent equity arising from the conduct ot the 
X)arties and founded upon the law of estoppel. 

Aedesib V . Syed Siedab Ali Khaj?' ... (1908) 33 Bom. 610 


TEESPASSEE— of a committee for mmmgemtnt of property--^ Appoint^ 
ment acqumced in hy owne?^ — CommitUe in management for a long tlme-^^uit 
by committee against a t-nspasser in ejectment — Title. 

JSee EjEcsiiENT 409 


ii 


TEIAL — Trial hy Jury — Trial vMli the aid of assessors — Difference in the modes of 
trial — Accused if 'prejudiced can eoniplain-^Fractke-^Frocedure — Criminal 
I*Q''OceduTe Code (Act V of 1898), sec. 269. 

See CRIMINAL Pbocedtjbe Code ... ... ... 423 


TEUSTEE — 'Executor — Advice of Court as to adniimstration of property — 
Executor conii'mdng as s^tch— Administration suit — Trusts Act {21 of 1882), 
sec. 34. 

iS'ec Teusis Act ... ... ... ... «.* 429 


TRUSTEES AND MO RTGxiGEES POWERS ACT (XXVIII OP 1866), sec. 34 
— Noii^applicahility to Charitahle Trusts — Indian Trusts Act {II of 1882), 
secs. 1 and 2-- Statute of Fra uds (29 Ch. ID 0- 3), sec. 7.] The Trustees and 
Mortgagees Powers Act (XXYHI of 1866) doest not apply to Charitable Trusts. 
Section 2 of the Indian Trusts Act (IT of 1882) expiussly repeals amongst other 
sections section 34 of the Trustees and Mortgagees Act. The Indian Trusts Act 
was made applicable to the Bombay Presidency in 1891, and since then, at all 
o^^ents section *S4 has ceased to have any force. The saving clause in section 1 of 
the Indian Trusts Act does not aifect the repealing section which immediately 
follows and there is no saving or exception in favour of Charitable Trusts or of 
Trustees of properties dedicated to charity. Section 7 of the Statute of P rauds 
is wholly repealed by section 2 of the Indian Trusts Act. Section 7 of the Statute 
of Frauds was mainly intended to regulate procedure. It never applied to India 
at any time ; even if’ it did, the Indian Evidence Act entirely superseded it. 

biB Dixsea Manekji Petit v. Sib Jamsetji Jijiehai ... (1908) 83 Bom. 509 


TEUSTEES OF TEMPLE — Suit hy temple commiitie against temple sermrds for 
declaration as to their right to have the services performed — Suit of a civil 
nature — Civil Coiv'i — Jurisdiction — CivH Procedure Code (Act Y of 1908)^ 


See Civil Pboceditbe Code 


TRUSTS ACT (II OF 1882), secs. 1 astd 2 — Trustees and Mortgagees Pomi's 
Act (XJYIII of 1866), sec. 34 — Non-applicahiUty to Charitahle Trusts — 
Statute -of Frauds (£9 CIi. JJ, C. 3), sec* 70 ‘I’be Trustees and Mortgagees 
Powers Act (XXVIII of 1866) does not arply to Charitahle Trusts. Section 2 
of the Indian Trusts Act (II of 18,82) expressly repeals amongst other sections 


section 34 of the Trustees and Mortgagees Act. The Indian Trusts Act was inacle 


applicable to the Bombay Presidency , in 1891, and since then,^ at all events 
section 34 has ceased to have any forcei The saving clause in section 1 of the 
Indian Triusts Act does not aSect the repealing section which immediately 
follows and there is no saving or exception in favour of Charitable Trusts or of 
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Trustees of properties dedicated to charity. Section 7 of the ^Statute of Frauds 
is ■wh,t>lly repealed by section 2 of the Indian Trusts Act* Section 7 of the Statute 
of I- rands was inaiuly intended to regulate procedure. It never applied ^to India 
at any time ; even if it did, the Indian Evidence Act entirely superseded it* 

Siii Dixsha Makjbkji Petit v. Sir Jamsetji Juibhai ... (1008) 83 Bom. 509 

TEBSTS ACT (11 OP 1883), sec. 84 — Court as to 
adminiMraiion of property — JSxecutor ccoiHoittinc/ as siioh — AdQnfmistration suit.'] 

So long as an executor occupies that position, he caiinct claim the advantages 
provided for trustees by section 84 of tlie Indian Trusts Aet {,11 of 18S3). If ha 
ieeis any doubt as to the manner in which ho should administer the estate come 
to his hands, his remedy is to lile an administration suit. 

TimiBAiv Mahabev ??. NaBayan Hari ... ... (1909) 88 Bom. 429 

— - •" ■ ■sKC. 84 — Agreement to pa^ a certain sum in considera- 
tion for ap^rornise to niarry — Fart payment— Failure of the agreement — Stdt to 
recover paH payment-' Agreemeiit bp ivap of mam age brokerage--^ Agreement — ♦ 
Conimet — Difermce between the two-- Contract Act {IX o/i8r2), secs. 2 (y), (/d, 

CoxTiUGT Act ... ... , *♦* . ...411 

TBUSTSTO PEBFOBM MUKTAD CEREMONIES — ami meaning of 
Muktad ceremonies— Ceremonies tending toway'ds the advancement of religion — 
Tenets of Zoroastrian faith — Fraeiice — IIoic far deicsion hp single Judge 
hmding on his successors^ 

6'cc iU'lJKTAt) Cebemoivies ... ... ...122 

VALUATION — of valuation when no recent sales — Marhct value — Snwepors' 
opinions— Oh jections to snrvepors^ ^'reports — Determination of value of frontcoje 
land — Btillding f7'ontc'ige, how ddermmed — Felatixe value of hack land and 
frontage — Hppothetical hnilding scheme^ value of— 'Value of whole lancf how 
derived from value of paA — Collectors auard — Land Acquisition Act (J of 1894), 

S£C. 18. 

Labd Acquisitiok Act ... ... ... ...825 

— '—-—‘Suits Taluallon Act {IX of 1887), sec* S—Sidis fir partition and 

separate possession of joint fxmilp propcftp . — \ aluailon for cuurt fie ptaposes 
— Market value cf subjeclmatier determines juiisdktlon — Jurisdiction — Court 
Fees Act ( VII of 1S70), sec, 7, cl (/h?) {h) and cL (r)* 

See Court-Fees Act ... ... ... ... ... G58 

WIDOW — by a widotv—Alienaiion hp the widoto prior to the date of 
adoption — Right of the adopted son to dispute the alimaiion — Eindn livii\ 

His-bc Laay ... ... ... 88 

G-ift of a son by first husband in adoption bp widow afitr her •rema'rrlage 

— Hindu iVidow Remarriage Act (XT' of 1856), sees, % 8, 4 and 5. 

■ Abopt.on . ... ' ... ... ‘...107^ 

•'‘‘■——Ilaintenance — Widow having her limhandk prrpcrtp in her hands — The 

gjfOpeHp siifflifent io maintain her for some pears— ^ ait for declaration and. for 
mTears of 'maintenance — Fremature siiitl] The plaintiff, a liinda widow, illrd a 
suit to recover airturs of maintenance and to obtain a declaration < f her right to 
maintenance. At the time the suit vvas brought, she "Was found to be in possession 
of a fund belonging to her husband’s family estate, which sum rvas snillciont to 
provide for her makitonance for Eve years at the rate. allo^ved by tho lower Court. 






Scld, tliai B 0 cans© of action liad aeertied to the plaintifi^ At the date when 
the suit was 1>ronght» the Oourt was not in a position to forecast events or to 
anticipate the position ol aSairs five years later. . 

Dattatbaya WamaS 2?. ,Btje,kmabai- (1908) S3 Bom. 

WILL — Mortgage hg executors and resuhmy legatees of property which was subject 
to a charge under the will — Deposit of title-deeds previously with mortgagees — 
Constructme -notice — Mortgaged s omission to investigate title — Gi^editors and 
legatees under will — Lapse of time hetiveen testators death a^id execution of 
mortgage i effect of 

Bee Mortgagor akd Moetgagbe ... 

WITHDBAWAL OF SUIT — Redemption suit — Sale really a mortgage — Sec. 10-1 
of the Dehhhan Agriculturists’ Relief Act {XVII of 1879) not appUcahle — 
Oral evidence Inadmissible — Suit allowed to he withdrawn with liberty to bring a 
fresh suit — Material irregularity — Civil Rrocedure Code {Act XIV of 188^), 
secs. 373 and 622 — Dehhhan Agriculturists^ Relief Act {XVII of 1879). 

See Civil, Peocebitbe Code 

WUTNESB — Defendant, summoned for examination — Raymetit of haita — Deklchan 
Agriculturists’ Relief Act {XVII of 1879). seo. 7. 

Boc Dekkhan Agbicttm CRISTS* Belief Act ... 


WOEDS . AhTD PHRASES 

«« Adjustment of suit/’ what is. 

Bee Civil Procedure Code 

«c Agriculturist/’ meaning of. 

Sm Bekrhan Agriculturists’ Belief Act 

— Appear/’ niGaning of. 

See Bombay Municipal Act 

— —"'Articles”,;- 
Bee Eailways Act 

"Danger/’ meaning of. 

.S't?e Bombay Municipal Act 

" Earns his livelihood 

iS'ee Derkhan Agriculturists* Belief Act 

— "Further or other relief/’ meaning of. 

Bee Charitable Trusts ... ... ... 

* ' — Immoveable i^roperty/’ meaning cf.' 

iSt-c Jurisdiction 

, — ^ — <« Import,” meaning of. 

See Bombay Abkabi Act ... 

<< Money likely to -become due/’ interpretation of. 

See To DA Gibas Allowance Act 

Railways Act ... ' .** 
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VrOBEMAN’S BREACH OR CONTRACT' ACT (XIII OF 1859)— under 
the AGt-^S-iimmohry trial not fermissihledl An offence under tlio W'orkmaB^s 
Breach of Contract Act, 1869, cannot be tried summarily. 

Bmperor y. Bhondu Krishna (1904) S3 Bom. 22, followed. 

En'esBou Balu ... ■ \ ... ... (1908) S3 Bom. 25 

; — : — , — — — — — ""SKCS. .. 1, , . 2 — . 

Smnmary inquiry into an offence punishable 'under the Worbman^s Breach of 
Coniraet Aet’-^Court Fees ict {VII of 18T0), sec. 31— Court-fee on 2)€iltion of 
complaint — Liability of the leorhmian to pay ^ An offence under the WovkmaiFB 
Breach of Contract Act (XIII of 1S59) cannot be tried summarily. A penal 
enactment must be construed strict^. The proceedings of the Magistrate, under 
the Act, up to and inclusive of the passing by him of an order for either the 
repayment of the advance or perfoimance of the contract do not constitute a trial 
for any offence as defined in the Criminal Procedure Code. 

In a proceeding under the Woi*kman’s Compensation Act where the workman 
admits tjie advance and repays the same it is not competent to the Magistrate to 
make him pay to the complainant the Court'* fee x>aid on the petition of com- 
plaint. 

Empeeob V . Dhokbu .m (1904) 33 Bom. 23 

WRITTEN SUBMISSION — Bmt for administration — Ueference to Commissioner-— 
Parties agreeing orally to snimit to Commissioner s decision — Commissioner's 
award— Civil Froeedicre Code [Act XIV of 1882), see. 375 — Adjustment 
of suit, lohat is* 

See AmiiNisTEATiox Suit ... ... ... 69 

ZOROASTEIAN FAITH, TENF/fS OF— Trusts io perform MuUad ceremonies, 
validity of— Nature and meaning of Muhtad ceremonies — Ceremonies tending 
towards the advancement of religion — Practice — Boic far decision by single 
Judge hindirg on Ms successors* 

Muktad Crreiionies ... ... ... 122 




